












































































































































































approximately £10, 000 per package. Provided the application for approval is 

made on time and the quality of the application is in line with agreed expectations 

then TIE Ltd takes the nsk that the Council does not process the application within 

the 8 week period included in the programme. SOS is also incentivised by a bonus 

pot of £1,000,000 pounds with approximately £10,000 attaching to each 

deliverable package. (p.8). I'm not clear that I did have an understanding of the 

provisions noted above. I don't recall forming an understanding at the time of 

receipt of the report and the INFRACO contract suite. I did address some issues. 

I am asked what notified departures I expected following contract signature and 

what allowance had been made for this in the risk allowance. The real concern 

about possible notified departures was likely to be INFRACO programme delays 

due to design being late or inadequate and I noted that the issue had been 

discussed earlier about the bridge at Russell Road. In terms of the allowance 

made for this in the risk allowance, I could only note the figures set out by TIE i.e. 

the CAP of £1m liquidated damages at approximately £10k per package. TIE's 

Close Report under the heading 'Increase in Base Costs' broke down and 

included figures of £8.8m or £6.6m or £3.3m respectively depending on the 

reason. I am asked about incentivising. My recollection about the views I held 

giving SDS a bonus pot of £ 1 m to incentivise some production and design was 

one of dismay. The SDS contract had not been sufficiently tightly drafted so as to 

require the timed output of design. In effect, the Council/ public sector was being 

saddled with meeting the cost of a contract not fit for purpose. I did not consider 

that to be appropriate, it could be seen in some ways as a reward for slow or poor 

design programme. 

181. Referring again to Graeme Bissett's e-mail of 28 April 2008 it also attached a 

letter dated 28 April 2008 from DLA to CEC and TIE which can be found at 

CEC01312368 and a DLA/TIE Risk Matrix as at 22 April 2008 CEC01312367. 

Again I am asked what my understanding was, at this stage, as to who bore the 

risks and liabilities arising from design approvals and consents and hqw that was 

addressed in the INFRACO contract/pricing schedule. Andrew Fitchie in DLA 

indicated in a letter to Gill that the pricing schedule, INFRACO Contract Schedule, 

part 4, had been extensively discussed over the past six weeks and it was now 
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settled as to its key assumptions. The letter dealt with risk, value engineering 

items, provisional sums and fixed prices and noted that TIE had assessed the 

likely financial impact of the assumptions not holding true and triggering changes. 

They observed that delay caused by the SDS design production and CEC 

consenting process had resulted in BBS requiring contractual protection and a set 

of presumptions surrounding programme and pricing. An immediate BBS request 

for a contractual variation was expected. In respect of these issues I understood 

the public sector would bear the risks. 

182. I understood the references to "liability caps" and "BBS responsibility for design 

and performance post novation" in the letter from DLA to TIE and CEC to meah 

that BBS were attempting to shift design liability, post-novation, back to the public 

sector. I understand "contractual protectiort' for BBS to mean that they would not 

be liable for programme delay resulting from design production and the 

consenting process. There was a set of assumptions surrounding programme and 

pricing which would only apply if the design production and the consenting 

process took place on time. lf there was delay in the design production and the 

consenting process BBS would not be liable for delay to the construction 

programme. I view it as almost certain that there would be notified departures 

given my knowledge of the SOS INFRACO mismatch. TIE and DLA also seemed 

to expect a new construction programme and I note the statement "TIE are 

prepared for the BBS requesr'. DLA did not spell out in the letter of 29th how TIE 

were prepared to manage such notified departures not the consequences of such 

notified departures. I refer to the Tl E Close Report at paragraph 8.8 and 5.2, 

project master programme and comment that £6.6m was equivalent to two to 

three month's delay. The risk allowance accommodates Tl E's assessment of the 

anticipated immediate contractual variation which flows from the final integration 

of SDS design and construction programme. 

183. I refer to an email sent by Nick Smith and myself to Andy Conway and Alan Coyle 

dated 30 April 2008 in respect of DlA's letters of 12 and 18 March and 28 April 

2008 found at CEC01246045. The concerns I had outlined in that email were 

about the ability of DLA to effectively review their own work. I found .it difficult to 
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see how any letter from DLA could give full comfort to the Council. My long held 

preference, discussed and agreed with Nick Smith and Alan Squair, was that the 

Council should seek independent legal advice. I considered all the DLA letters to 

be heavily caveated and referred to instructions from TIE for positions sought by 

TIE. CEC were to give a guarantee in respect of all TIE's financial obligations 

arising from the INFRACO contract. Instructions had been given throughout by 

TIE to DLA with little input from CEC officers and accordingly there was no 

certainty that Council instructions flowed through to DLA. The letter from DLA of 

28 April did little to remove doubts and uncertainties. No comfort, apparently, was 

given on the risk profile and acceptability in relation to the market norm. The letter 

narrated matters which appeared to CEC Legal to be risky for the Council and are . 

not fully covered by the QRA. I'm not aware whether these matters were 

discussed at senior level and, if so, what.was the outcome of any such discussion. 

Our views on the role of DLA and the worth of their acting for the Council had 

been put to Gill regularly in the preceding months. I do not know whether, as part 

of the triumvirate she discussed this with the Directors of Finance and City 

Development before reporting to the Chief Executive. By triumvirate, I refer to the 

Council instruction of December 2007 ( see paragraph 106 above ) whereby the 

Chief Executive was to receive the report from Andrew Holmes, Director of City 

Development, Donald McGougan, Director of Finance and Gill as Council Solicitor 

saying "yes they were recommending to him that having checked everything that 

was within their domain, they were happy to recommend to him that he exercised 

the powers delegated by the Council". 

184. I refer to my remarks sent to Gill Lindsay dated 30 April and 1 May 2008 and 

found at CEC01241689 and CEC01241689, advising of my understanding that if 

BBS had increased their price by a significant amount, there would be further 

negotiations and members would not be advised of these recent developments 

when Council considered the report that day. I also raised concerns that 

members would not be advised of a confidential increase in the price payable to 

BBS when Council considered the report later that day. I considered that the 

officers' duty to the Council would be best served by either ''pulling the report, 

assembling the true picture and reporting again to members, or by being open to 
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them about the changed situation". My recollection of when I first became aware 

that BBS were seeking further sums, without having access to my notebooks, is 

that I probably I heard by telephone from either Finance or City Development B 

Team colleagues that BBS were seeking further sums. The first contact, I am 

assuming, would have been on 30 April. Such was the import of the news that I 

am sure I would have alerted Gill immediately. I cannot recall from reconsidering 

my emails, what the increased sums related to. The matter was understood to be 

under discussion between BBS and TIE. I had been led to believe by a B Team 

colleague informing me of developments that Councillors were not to be advised 

on these recent developments. I cannot recall whether the B Team member was 

an officer from Finance or City Development. If pressed to be more specific it was 

more likely to be an officer from Finance.The Council came to consider the Tram 

Report later that morning of 1 May 2008. I recall discussion at the last IPG 

meeting something being said to the effect that there was a "duty to respect 

Council as a corporate body''. I thought that duty would be best served by either 

pulling the report, assembling the true picture and reporting again to members or 

by being open with them today about the change to the situation. I would have 

been concerned about implications for all Council officers from the Chief 

Executive downwards, not just the professional legal advisors. The report did not 

directly involve professional legal advisors as authors but they were aware of its 

terms and the Council Solicitor was part of the final sign off arrangement. 

185. I refer to a report dated 23 April 2008 by Tom Aitchison presented to the meeting 

of the Council on 1 May 2008 and found at CEC00906940. The report sought 

refreshment of the delegated powers previously given to the Chief Executive to 

authorise TIE to enter the contracts with the INFRACO and TRAMCO bidders. 

The report noted (a) the cost of the project was now £508m (comprising a base 

cost of £476m and a revised ORA of £32m), which increase was largely due to the 

firming up of provisional prices to fixed sums, currency fluctuations and the 

crystallisation of the risk transfer to the private sector as described in the Final 

Business Case; (b) 95% of the combined TRAMCO and costs were fixed with the 

remainder being provisional sums which Tie had confirmed as adequate; and (c) 

as a result of the overlapping period of design and construction a new risk area 
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has emerged which has been the subject of extensive and difficult negotiation. TIE 

Ltd advise that the outcome is the best deal that is cwrently available to 

themselves and the Council. Both TIE Ltd and the Council have worked and will 

continue to work diligently to examine and reduce this risk in practical tenns" (para 

3.10). The report's primary, or lead authors, were Alan Coyle, Finance and Andy 

Conway, City Development. The first draft would have been circulated within the 

Council at officers' level for comment and amendment. Almost certainly to Gill 

and to myself, the two Directors, Finance and City Development and to the Chief 

Executive. I do not recall how many versions the report would have gone through. 

I cannot be sure whether the draft report was circulated to anybody in TIE. I recall 

that TIE were closely involved in the production and finalisation of the report to 

Council in December 2007. I probably did provide advice and input to the drafting 

of the report. This would not have been directly to the Chief Executive but to the 

authors Alan and Andy. The Chief Executive would have been expected to give 

final sign off but I see this was actually done by Jim Inch. Presumably the Chief 

Executive was not available at final sign off. It is not actually clear from the minute 

(CEC02083356) if members were advised of the very recent increase in price. 

The decision of the Council ciearly reflects that they noted what the price in the 

written report was, namely £508m. However, referring to paragraph 6 of the 

decision, there was a noting of "the adverse movement in the estimated cost of 

the Tram Project since the final business case". I am not sure if that note was a 

comment on change in the price from December 2007 to 1 May 2008 or if it was a 

comment on a supplementary oral update on 1 May report figure. In essence I do 

not know if members were advised of the recent increase in price and, if they 

were, what explanation they were given for the reasons behind that increase. 

186. I have considered what was my understanding at this stage of the risk and 

liabilities that had been retained by the public sector in relation to design 

approvals and consents. Reference was made in the report (CEC00906940) in 

paragraph 3. 10 where it states that "a number of the adjustments to risk al/ocation 

are positive, reflected in the reduced QRA. As a result of the overlapping period 

of design and construction, a new risk area has emerged which has been the 

subject of extensive and difficult negotiation. TIE Ltd advised that the outcome is 
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the best dee/ that is currently available to themselves and the Council". I was not 

aware that there had been any change since the TIE Close Report a few days 

before. As to whether I considered that the risk retained by the public sector in 

relation to design approvals and consents was consistent with the statement in the 

report to the Council that there had been a crystallisation of the risk transfer as 

described in the final business case, I do not recall whose words were 

"crystallisation of the risk transfer to the private sector". On current reflection, 

these words are not fully consistent with the position reached between TIE and 

BBS as the public sector was clearly taking some of the risks as mentioned in 

paragraph 3.10 of the report referred to in the preceding paragraph. The 

INFRACO cqsts I understood to be provisional were those matters still not settled 

in discussions between TIE and BBS. As to whether any of these provisional 

sums related to risks and liabilities arising from design, approvals and consents, I 

understood under reference to paragraph 3.10 of the report that some of the 

provisional figures related to risks and liabilities arising from design, approvals and 

consents and I quote "both TIE Ltd and the Council have worked, and will 

continue to work, diligently to examine and reduce the risk in practical terms". Re 

my understanding of (a) the new risk area that had emerged as a result of the 

overlapping period of design and construction and (b) the steps that would be 

taken by TIE and CEC to reduce the risk. I think this wording was an attempt to 

explain the fact there was a mismatch between SDS design output and the 

INFRACO construction programme. In truth this mismatch had been known about 

for some time and was not new since the December 2007 report. I do not recall 

whose wording "new risk area" was other than to indicate it was certainly not 

mine. 

187. An e-mail from me to Gill Lindsay dated 2 May 2008 (CEC01222466) attaches a 

report entitled 'Reports of Terms of Financial Close ("Closed Report") dated 30 

April 2008 and found at (CEC01222467). The report was prepared by members 

of what had beenthe B team "prior to the hiccup on price". The report notes the 

need to review the risk associated with design consents and approvals and 

whether the present risk allowance of £3.3m was adequate. Gill Lindsay responds 

to the e111ail on 2 May 2008 (CEC01222037). She states "/ have considered 
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briefly. My questions are is Tie aware of issues and have resolutions been 

agreed? Time Is of the essence". She notes that "TIE wish to be in a position to 

close with immediate effect if and when resolution was agreed. Any outstanding 

matters must be resolved with TIE vel)I quickly". 

188. My concerns, shared by colleagues in the B Team, were compiled in the report 

found at reference CEC01222467. At para 2.3 we state that the Employer's 

Requirements had only partially been considered according to DLA letter of 28 

March. At para 6 we raise concerns that clarification on land for construction was 

required from BBS. At para 8.4 we state we have a concern of the consents and 

approvals on the basis of SOS delivery of programme to date and in relation to 

programme 31. We question whether the SOS design and consents risk cover 

required to be increased. Al para 5.2 and 7.1 we refer to the varying potential 

costs for delay. At para 10 we note, with regards to the INFRACO suite, that Gill 

Lindsay was to confirm with DLA and TIE reports that there is adequate cover for 

CEC. In Appendix 1 we refer to the DLA matrix. We note that advice was needed 

on any necessary changes in cost or risk. We also note that DLA could not give 

legal assurances regarding the current contents of the employers' requirements 

and their consistency with INFRACO core terms. I also mention the QRA contract 

negotiations and ask whether had there been any changes and, if so, what were 

the cost implications. By the time of Gill Lindsay's response I was actually on 

annual leave. Looking back at her response I would say "no" her response did not 

adequately address my concerns. She merely raised questions as opposed to 

commenting or resolving the issues. I did not return to work until 20 May. Gill 

Lindsay appeared to ask Nick Smith to progress matters in my absence. She 

wanted any outstanding matters resolved with TIE very quickly but said nothing 

about her role in resolving matters with DLA concerning their letter. I form these 

views from looking at Gill Lindsay's email consequent to it being produced for me 

by thelinquiry. 

189. An email dated 2 May 2008 from Duncan Fraser to Gill Lindsay and others is 

found at (CEC01222037). Although I appear in the earlier exchanges of the email 

chain I am not copied into Duncan Fraser's email of 2 May. I note Duncan Fraser 
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states "Can you advise me on your advice about the DLA letters (3 number) and 

whether they go far enough in meeting your expectations on quality and risk to 

enable you to advise, or not, Chief Executive and Directors on the contractual 

position towards agreeing for the documents to be signed." I was not copied into 

the email from Duncan Fraser as I was on leave. In my absence he copied the 

email to my colleague Nick Smith. My view is that Duncan Fraser, was quite 

properly, raising this matter with Gill Lindsay as she was under specific 

instructions from the full Council to complete this task as part of the due diligence 

exercise. These are my views in retrospect having seen that email in the 

documents sent out to me by the Inquiry. 

190. An email from Graeme Bissett dated 8 May 2008 and found at (CEC01294645) 

attaches a document titled "Financial Close Process and Record of Recent 

Events'' (CEC01294646). Mr Bissett's email noted: "At this stage, we cannot 

guarantee that material new points will not be introduced given recent events" and 

that the Executive Summary was "subject to the terms finally negotiated". I did not 

receive a copy of this report. I was on annual leave and therefore am unable to 

assist wtth commenting on this email or attachment. 

191. Graeme Bissett's email dated 12 May 2008 (at 18.49 hours) and found at 

(CEC01338846) attaches a final set of Tl E's internal approval documents. These 

include the Financial Close Process and Record of Recent Events dated 12 May 

2008 ( clean copy (CEC01338847]); tracked changes (CEC01338848). It noted 

that a response was received from BBS on 7 May 2008 which proposed a 

payment of £9rn to BBS and "Further examination of the contract terms 

surrounding the design management process, which although unclear pointed to 

an extended design and consent programme with potentially material adverse 

consequences for the construction programme". A simple explanation for why I 

was not included on the copy list in Graeme Bissett's email could be that I was on 

holiday. However, I doubt if I would have informed TIE that I was on annual leave. 

There may have been another reason why Graeme Bissett did not send me a 

copy of this report. It should also be observed that this was the second time 

within a week that Graeme Bissett had not included me in the email circulation. 
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cannot recall if I subsequently saw the final version of these documents. I am 

unable to say whether Graeme Bissett's omitting to send me two e-mails was 

either intentional or unintentional. 

192. Tom Aitchison's report to the Council's Policy and Strategy Committee dated 13 

May 2008 and found at (USB00000357) advises that the estimated capital cost for 

phase 1a was now £512m and that, in return for the increase in price, TIE had 

secured a range of improvements to the contract terms and risk profile. The 

Committee ultimately authorised Tom Aitchison to instruct TIE to enter into the 

contract. I did not provide any advice to the Chief Executive in relation to that 

report as I was on annual leave. On reading the report, I understand the reason 

for the increase in price to be as set out in para 2.9 of the report ''following the 

introduction by BBS of additional cost pressures late in the due diligence process, 

TIE Ltd held negotiations with BBS to substantiate ifs request for contract price 

increases and to seek to limit the increase. To help reduce the risk of programme 

delays, the price increase will be paid as a series of incentivisation bonuses over 

the life of the contract. On achievement of specified milestones, this approach 

should minimise the risk to businesses and residents of Edinburgh of delays to the 

agreed programme of works. These changes of increased costs by £4m to 

£512m but have corresponding advantages by furiher transferring risks to the 

private sector'. I would consider more or less that the report properly reflected the 

risks and liabilities to Council officers arising from incomplete and outstanding 

design and approvals. Paragraph 2.7 states "offsetting the increase in costs is a 

range of negotiated improvements in favour of TIE Ltd and the Council in order to 

reduce the risk of programme delays and minimise exposure to additional cost 

pressures as well as better contractual positions. As far as I am aware, members 

of the Council were not ever properly advised of the risks and liabilities arising 

from incomplete and outstanding design, approvals and consents. I form this view 

mostly from memory. It wasn't an issue that was further discussed after I 

returned from my annual leave. 

193. I only returned from leave on 20 May, the week following sign off for the INFRACO 

contract suite. My role in the tram project had been in abeyance for two weeks 
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and I was not sent vital documents such as TIE's Final Close Report. Nor had I 

been involved in the report to the Council's Policy and Strategy Committee. I was 

therefore not fully informed of the risks and liabilities in relation to design, 

consents and approvals that had been transferred to the private sector and the 

risks and liabilities in relation to these matters that had been retained by TIE and 

CEC. Taking a broad view, if you were involved in a matter, you would be copied 

into emails regardless of whether you were on holiday. It would be the exception 

not to be copied into emails on issues you were involved with. It's difficult to 

explain Tl E's reasons for not copying me into these reports. 

194. As to whether I have any view on the sum allowed for risks associated with the 

liabilities in relation to design, consents and approvals in the QRA I can only refer 

to the Policy and Strategy Report at paragraph 2.8 which mentions an overall 

ORA of £32m. I had no access to the QRA and cannot give a more definitive 

answer. 

195. To explain my query in relation to the risk figure and the QRA and whether I was 

satisfied with Mr Gayle's response noted in the same thread, I was keen to know 

from the document (and it should be noted that the document had not been 

released to CEC until very late in the day by TIE) what implications these 

conditions had for the ballpark figure of risk allowance previously advised by TIE. 

Schedule Part 4, when finally produced, was the most definitive written document 

from TIE that I had seen setting out as it did the very heart of the price negotiated 

and what was included and, just as significantly, what was not to. be included in 

the fixed price. It was evident to me that paragraphs 2 and 3 excluded a fair 

amount from the certainty of the fixed price. I was therefore wanting to know if the 

figures mentioned in the accompanying QRA would be enough to meet all the 

foreseeable risks. I was satisfied with Alan Gayle's response against the 

background of Tl E's delay or reluctance to provide CEC with detailed information 

over a period of time. There was an element of resignation on my part, and I 

suspect by Alan Coyle, that we had to accept that TIE were being transparent and 

accurate with CEC. 
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196. I considered that information was important from the Council's point of view as the 

promoter and funder of the project. I also considered it was important because 

the Council was giving a full financial guarantee of all TIE's contractual 

obligations. I therefore wanted as much information as possible to be able to fulfil 

my role in alerting the Council to the possible risks that it faced. These were 

matters which we kept pressing TIE on. I can't be specific but it seems to me over 

a period of probably months, it was an item which kept appearing on the agenda 

of the Legal Affairs Group meetings that we had with TIE. TIE's reluctance (or 

perhaps just simple delay) in producing the definitive figures left us frustrated. 

The information was generally requested through the Legal Affairs Group 

meetings rather than through correspondence. If there was a matter outstanding 

then it was generally reflected in the notes what the actions of various parties 

were to be and what they were expected to deliver. I do not specifically recall any 

discussions amongst Team B members on the topic but there was a general 

sense of frustration. We needed these figures and there was always some sort of 

excuse followed by the statement that "we'll get them to you". The information 

was something we needed in black and white to be able to understand the 

Council's position and its liabilities. 

197. The QRA was something which was being constantly worked on over a period of 

months. That was certainly more visible and the headline figures were relayed to 

us. Schedule Part 4, however, was something which only came to light in April. It 

was to my mind a key document. It had obviously been worked upon by TIE for 

some period of time without being shown to me. I don't know if it was shown to 

Finance. I can't answer for Finance but, based on my experience of trying to get 

information from TIE, I would say I doubt if it was shown to them. It was probably 

only shared on 15 April 2008. There was certainly a sense of frustration that it 

came so late. 

198. I would wish t9 make an observation that setting the base date design information 

so far back in time, particularly when detailed design was not complete and the 

majority of statutory approvals and consents had not been obtained, could have 

the unfortunate consequence for CEC that the risk balance was distorted in favour 
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of BBS and to the inevitable detriment of CEC. A more balanced position would 

have been to set the base date design at the point of financial close or execution 

of the contract. It was the contractual terms in and around the base date itself 

which caused the extra risk to the Council. Particularly in light of the mismatch 

between the SDS contract and the main JNFRACO contract. It is a fact that there 

was no 'time of the essence' in the SDS contract and there was knowledge that all 

of these design documents had to feed into the INFRACO contract. Setting the 

base date design six months earlier than conclusion or finalisation of the main 

INFRACO contract was a matter of concern. 

199. I am asked whether I expected there to be 'more than one departure following the 

signing of the contract. The way that Schedule Part 4 was structured, from my 

reading of it, was that· it was almost inevitable that there was going to be an 

immediate notified departure. From the way in which the contract was 

constructed, TIE anticipated notified departures were coming. Just how many 

was not clear. 

INFRASTRUCTURE (MAY 2008 ONWARDS) 

200. The Highlight Report to the /PG dated 11 June 2008 and found at CEC01246990 

notes that the Council still awaited certain information from TIE in relation to the 

deliverables for award of the contract. The matter was raised again in the report 

to the IPG on 9 July 2008 and found at CEC01236707. My recollection is that not 

all deliverables for contract award had_ been obtained by the Council from TIE. 

There were some unspecified deliverables outstanding on 11 June and remained 

so on 9 July 2008 at the /PG meeting. My recollection is only derived from 

reading the action points from the IPG. The action recommended in /PG report of 

9 July was that the Director of Finance should formally write to TIE Ltd to resolve 

this but I don't recall seeing a letter from him. I wouldn't necessarily expect to 

have been copied into it. 

201. The minutes of a meeting of the Legal Affairs Group on 27 October 2008 found at 

CEC01166757 notes that there was a point of principle between TIE and BBS in 
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relation to the base date design information. I cannot remember when I first 

became aware of the fact that there was a point of principle between TIE and BBS 

in relation to the base date design information. This was, I think, the first .Legal 

Affairs Group meeting in many months. I had little or possibly no contact with TIE 

over that period since Financial Close. I cannot recall if I had any prior warning 

from the B Team colleagues before the LAG meeting of 27 October 2008. I do not 

recall my understanding of the detailed nature of the dispute and have to defer to 

the Legal Affairs Group minute's terms where it states "we were not shown any 

correspondence on the matter and Steven Bell appeared optimistic about TIE's 

prospects". Putting this comment into context, I took it at face value. However, as 

time went on, statements of an optimistic nature from TIE proved to be ill-founded. 

At that point I had no reason to question it. 

202. My understanding of the nature of the dispute in relation to the works at Princes 

Street was formed by the document entitled "Position Paper Pursuant paragraph 

9.2 of Schedule Part 9 (Dispute Resolution Procedure)" dated 2 March 2009 and 

found at CEC01031403 and following the meeting I held with Alan Coyle and 

Alan Fi!chie on 5 March 2009. The nature of the dispute concerned whether BBS 

was obliged in terms of the INFRACO contract to proceed to carry out the works 

on Princes Street from 21 February 2009, at the latest. There were related issues 

concerning BBS's reasoning for not commencing and the validity of instruction to 

proceed despite excuses being offered and the time at which commencement was 

required under the contract. There was also an issue in dispute regarding the 

correct method of calculation of overheads, profits and preliminaries. Although 

the dispute focussed on Princes Street, TIE believed they should seek to establish 

a general principle about the true contractual method of calculation which could be 

applied elsewhere on the project. As far as I can recall this was my understanding 

at the time but, it's probably assisted by reading the document again for the 

purpose of the Inquiry. 

203. I did not consider that I, and probably other CEC officers, had sufficient knowledge 

and understanding of the INFRACO contract and the disputes in order to advise 

the Council on TIE's prospects of success in the Princes Street dispute. More 
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generally, I did not consider I had sufficient knowledge and understanding of the 

INFRACO contract to advise whether the said contract was "sound' and in all 

respects "in the Council's best interests as client and funder'. Prior to contract 

sign off and as far back as Augl_Jst 2007, I was of the view that Council's interests 

· in the tram project contract would be best served by an independent legal view. 

That suggestion had not been taken forward by senior officials and the way 

forward was seen as accepting suitability certification by DU\ on behalf of TIE and 

CEC. I offered a view to the Chief Executive in my email dated 11 March 2008 

and found at CEC00869667 that "it is just possible that the contract is not robust 

enough and, as a result, affordability for the Council becomes an issue". 

204. In my role as Head of Litigation I had no remit in relation to contractual disputes 

between BBS and TIE particularly since the Council was not a contracting party. 

I was effectively seconded into the project at the point I became Principal In 

Litigation. Prior 'to that it was more appropriate because I was Principal of 

Commercial Practice and that's really where project involvement was best placed. 

As Head of Litigation it didn't make an awful Jot of sense but, I think, for the sake 

of continuity that there was a sound reason for it. My litigation skills and 

experience were not needed for the sort of work that I was then doing on the tram 

project. My role was on the contractual/ corporate commercial and governance 

aspects of the project. There wasn't, to my knowledge, anyone at CEC who did 

become involved with offering advice on the dispute aspects of the project. 

would have known this if it had been somebody in my Litigation team. I know 

Nick Smith effectively took over my corporate project role. I can't be precise about 

the timing of that. He grew more into the tram project as I moved on to other 

things within litigation. I suspect that he probably got a lot closer to the disputes 

than I ever did but I cannot say for certain that this was the case. It is fair to say 

that my role as Principal Solicitor Litigation would have been not as focussed on 

the tram project as perhaps it would have been previously. I can't put a finger on 

the calendar, particularly without access to my Tram exclusive notebooks, and say 

exactly when my involvement with the project started to wind down but it certainly 

was set to diminish as a direct consequence of reaching financial close in May 

2008. 
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205. I note that the report to IPG dated 25 March 2009 and found at CEC00892626 

· discussed the contractual dispute between TIE and BBS and considered various 

options. "Prime risks", identified by TIE to CEC were, firstly, the commercial 

between TIE and BBS relating to the lack of agreement over design changes 

preventing progress of critical works, secondly, that the MUDFA contractors do 

not finish diversion works prior to commencement of the INFRACO, thirdly, a lack 

of visibility of design changes from November 2007 and, fourthly, a failure of SDS 

to supply "as built" drawings to TIE. This is my understanding from reading the 

document more recently. I have no recollection of my understanding of the main 

INFRACO risks at the time of the document. As to whether the Council gave any 

consideration at this stage to seeking independent legal advice on the 

interpretation of the INFRACO contract and the potential risks and liabilities for 

CEC, the matter was raised in the IPG Report at page 3 where it states "it is 

recommended that independent expert dispute and project management advice is 

sought to ensure that the Council's best interests are being met and that a full 

understanding of the Council's liabilities are identified'. It is not clear to me 

whether that wording extended to independent legal advice on the interpretation of 

the INFRACO contract and the potential risks and liabilities for CEC. I do not 

recall there being any action taken on the independent legal advice by the Council 

solicitor. I would have welcomed any such independent legal advice at the time 

were it put in place. It was my view at the time that the Council would have been 

better served by independent legal advice on the contract before it was executed. 

206. In my email to Gill Lindsay dated 7 April 2009 and found at CEC00900404 I make 

certain observations on the dispute between TIE and BBS. I do not believe I 

received a response from Gill Lindsay and other senior Council officials on the 

matters raised in this email and therefore can't comment any further. 

207. An email from myself and Nick Smith to Gill Lindsay dated 9 April 2009 and found 

at CEC00900404 attaches a note that Nick Smith and I prepared on the dispute 

between BBS and TIE (CEC00900405). The note highlights that there were 

presently 350 notified departures in process. The disputes could be grouped into 

101 

TRI00000054_C_0101 



a number of different categories, including who had responsibility for design 

management and evolution. BBS were taking the view that all changes to design 

were TIE's responsibility. The note states that "the main problem here stems from 

the fact that design was not complete at financial close". I do not believe I 

received a response from Gill Lindsay or other senior officers on the matters in our 

note. I, therefore, cannot comment on what their views might have been. 

208. An email dated 20 April 2009 sent by Andrew Fitchie to Gill Lindsay found at 

CEC01003720 attaches a Summary Paper on DRP issues. DLA's paper in the 

paragraphs under heading "DRP1 Preliminaries", sets out the contractual basis for 

establishing the correct method of calculating Head Office overheads and profit, 

consortium preliminaries and other preliminaries elements in respect of the 

change Order 21 regarding Princes Street. They advised that all these elements 

are defined in the INFRACO contract. The dispute is based upon the method of 

calculation applied in Schedule Part 4. Their argument to interpretation was that 

this estimate should be valued In accordance with Clause 80.6.3 or 80.6.4 of the 

INFRACO contract, therefore, the Head Office overheads and profit, consortium 

preliminaries and any other preliminaries elements are to be valued in accordance 

with valuation rules 1.1 to 1.5 inclusive and set out in Appendix G - process for 

agreement of value of TIE changes to Schedule Part 4 pricing. This is my 

understanding formed by reviewing the document sent to me by the Inquiry. I did 

not see it at the time. I am asked whether the advice in the paper differs in any 

material way from the analysis set out in my and Nick Smith's note 

(CEC00900405). As far as I can recall from re-reading the joint note prepared by 

Nick Smith and myself on 9 April, ·we made no comment on the appropriate 

contract terms relevant to correct interpretation of the IN FRAGO pricing schedule. 

I cannot make any detailed comment other than point to the indication that "the 

difficulty here is that it is a very bespoke contract, TIE are considering seeking a 

QC opinion to provide it end CEC with confidence regarding the issue". 

209. In my note of 7 April 2009 (CEC00900405) I set out the issue relating to 

responsibility for design management and evolution. TIE contends that BSC took 

on responsibility to financial close for "normal design developmenf'. BSC 
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maintain that any difference between design in December 2007 and issue for 

construction drawings is to the account of TIE. Dennis Murray of TIE accepts the 

design was not complete at financial close but completion of that does not fall 

outwith "nonnal design developmenf'. Accordingly, this matter is. to the account of 

BSC. He argues that the onus of proof lies with BSC to show why completion, 

however minor a task, lies outwith the definition. My comment was that an 

independent expert view may be required to settle this difference. My recollection 

is that this was the first time this issue had been brought to my attention. Whether, 

in hindsight, such a matter should have been brought to my attention at an earlier 

juncture is a moot point. Essentially it was Tl E's function to manage the delivery of 

the Tram Project in its entirety. That included day to day management of the 

various contracts including lnfraco. Whether there was any value in CEC Legal 

continuing to have any role once the lnfraco contract was being implemented is 

perhaps for others to consider. The point was that CEC Legal could only advise 

the Council and not TIE. From a more general aspect I would say that once TIE 

knew that there were problems with implementation of the contract they should 

have been bringing them to the attention of the Council's Tram Monitoring Officer 

who was an Engineer. He, no doubt would have ensured the matter was 

. thereafter reported to the Chief Executive's IPG meeting. I expressed no view on 

TIE's prospects of success in relation to the normal design development. I also 

mentioned in my note on 7 April, the action note from the I PG meeting on 25 

March 4009 "It is significant to note that trust must be built. Having met with TIE 

and their solicitor as well as receiving feedback from co/leagues in City 

Development, it is clear to me that trust does indeed need to be dealt with in two 

distinct relationships. Firstly, between the Council and TIE and secondly, between 

TIE and BSC". I continue "It is very clear that Council, particularly the Tram 

Monitoring Officer, was not in receipt of full disclosure from TIE in the latter part of 

2008 and early 2009. Whilst much of that is now history, nevertheless, it does 

highlight that TIE needs to be much more transparent with the Tram Monitoring 

Officer, complying with the tenns of the operating agreement". As a general 

observation, TIE were regularly bullish in reporting to CEC their prospects for 

success in disputes with BSC. Later it appeared that the bullishness was 

misplaced. 
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210. Disputes were expected given my knowledge at the time parties· entered into the 

signing of the INFRACO agreement. There was no surprise when they did 

emerge. My expectation was derived, in part, from a general overview of the 

contract rather than any detailed consideration. It was also derived from the sort 

of flavour that we'd got: not that I was ever close to discussions between TIE and 

BSC, but it just seemed not to be a satisfactory contractual relationship. 

211. A report providing an update on the tram project to the Council by the Directors of 

City Development and Finance dated 30 April 2009 is found at CEC02083772. 

The report notes that an agreement had been entered into in respect of the 

Princes Street dispute, to allow the works to be carried out on demonstrable cost. 

The report noted that this represented no further risk transfer to the public sector. 

I've read the report referred to which was prepared by Alan Coyle and 

Andy Conway. I am unable to state, with certainty, if I provided any advice to the 

Directors of City Development and Finance in relation to this report. I cannot 

comment on whether any other Council legal officer provided advice. If anybody 

had done so it might have been Nick Smith. 

212. I had no involvement in the negotiation and conclusion of the Princes Street 

supplemental agreement (CEC00302099). I doubt if anybody from CEC Legal 

would have been involved. I have read this agreement for the first time in 

preparation for the Inquiry. I note the definition of demonstrable cost is set out in 

paragraph 1 of this agreement. The report. to Council on 30 April 2009 at 

paragraph 3.3, advises that "This represents no further transfer of risk to the 

Council'. Notwithstanding the fact that I can't be certain if TIE contributed to the 

Council report, I have to say that the wording comes from the Finance and City 

Development officers. 

213. I did not attend the consultation with Senior Counsel on 1 June 2009. I do not 

know if any other Council legal officer attended that consultation. I doubt if they 

did. I wouldn't have expected anybody from Council to attend the consultation 
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given that the Council was not a party to the contract and TIE were de facto 

agents representing the Council's interests. 

214. I did have sight later of the written advice provided by Senior Counsel found at 

CEC00901460 and CEC00901462. I saw some understanding of TIE's prospects 

for success in their dispute with BSC. In the note of 2 July 2009, it was indicated 

"This opinion is fairly balanced and examines TIE's position. There is no legal 

right or wrong here on most of the issues but ( what) is certain is that there is no 

guarantee that TIE would win all their arguments". I can't remember how I came 

to see Senior Counsel's written advice. Whether it was somebody from TIE or 

DLA passed it on to us for information I cannot say. I think either of those parties 

passing on the information is probably the most likely scenario. I can't recall but it 

is more likely I received the advice 'just for information' rather than I was expected 

to provide comment to the Council. 

215. I refer to an advice note regarding a possible claim by TIE against PB produced 

by DLA dated 25 June 2009 and found at CEC00328657. An updated paper on 

SDS liability was produced by DLA in September 2009 (CEC00801439). I do not 

recall having seen the Advice Note or paper. Therefore I am unable to state that 

I had an understanding at the time of TIE's prospects of success in any claim 

against Parsons Brinckerhoff. I think, given the date, that it would be more likely, 

if these documents were distributed, they would have been provided to Nick 

Smith. It's probably fair to say that around that time, Nick may just have dealt with 

it himself. My involvement had started to diminish a year before that so issues 

like this were more likely to be dealt with by Nick Smith. 

216. The Highlight Report to the IPG dated 27 July 2009 and found at CEC00688908 

includes a table discussing what members should be advised of at the meeting of 

the Council on 20 August 2009. The table asks whether cost and delay should be 

reported and, if so, to what extent. The table also noted TIE as admitting that 40-

80% of changes and delay were down to them. Without access to my notebooks, 

I am unable to confirm that I was still attending IPG meetings in July 2009. This 

was the type of issue which exercised my mind earlier in the project, i.e. what to 

105 

TRI00000054_ C_0105 



tell members. I believed in being honest and transparent giving members as 

much information as possible when asking them to make decisions on tram 

matters. Reflecting on the terms of the report, I would agree with the presentation 

in the IPG report, definitive financial details should be published. This had to be 

balanced with the commercial sensitivity about how BSC might react. 

217. I was the Principal Solicitor in commercial practice from 20 April 2004 until 

15 August 2006. Thereafter I was Principal Solicitor of Litigation. I was clearly 

involved to a significant extent in the tram project in 2007/08 even though I was 

managing the Litigation Team. After financial close in May 2008 my role in the 

tram diminished by a significant degree. Nick Smith took over my responsibilities 

for the tram project. Team B existed following my change of roles but I think most 

of the meetings that we had were within Legal ·Affairs Group. There may have 

been pre-meetings of the B Team before attending the Legal Affairs Group just to 

see what was the Council's position and where were we at with various matters 

and then go into the meeting of Legal Affairs Group. 

218. My recollection is that there was a significant degree of CEC officer continuity 

after I became Principal Solicitor in Litigation. People like Alan Coyle, Andy 

Conway and Steve Sladden were still with the Council when I left in 2011. I would 

expect that if the B Team meetings continued, these WO\Jld been the appropriate 

officials attending and representing the various interests across the Council's 

functions. 

219. I refer to an email from Nick Smith to Alistair Maclean dated 22 May 2010 and 

found at CEC00242406. I wasn't copied into this email and have not seen It until 

my preparation for this Inquiry. I'm not surprised by what Nick Smith said in his 

email to Alastair Maclean. The suggestion of lack of interest and advice on Gill 

Lindsay's part.is not dissimilar to my thinking back in 2007/08. This is evidenced 

by the few written responses to the emails I sent to Gill Lindsay covering a range 

of highly important issues. 
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220. In an email from Andrew Fitchie to Richard Jeffrey dated 11 June 2010 and found 

at CEC00336394 I note Andrew Fitchie responds to a suggestion made by Nick 

Smith that "If CEC legal had been more heavily involved first time round we 

wouldn't be in the mess we are in now". Mr Fitchie notes that "If there is any 

suggestion that CEC Legal were not involved there are many communications 

between myself and Gill Lindsay during 2007 and 2008 that contradict that 

position". This email chain suggests to me that Andrew Fitchie did not carefully 

read the email from Richard Jeffrey. The critical words are "if CEC Legal had 

been", more heavily involved. Andrew Fitchie responds at paragraph 2 "if there is 

any suggestion that CEC Legal were not involved". My reading of this email is 

that he misses the point. Nick Smith was making a good point, albeit with the 

benefit of hindsight. Compared to the involvement of CEC engineers, who had 

the greatest level of involvement in the project followed by, to a lesser extent, my 

Finance colleagues, I would say that CEC Legal had the least involvement in the 

tram project. I, along with Nick Smith, was aware that there was direct contact 

between Gill Lindsay and Andrew Fitchie but I suspect we were not copied into 

the ·full extent of their email exchanges. Furthermore, we did not attend all of the 

meetings between Gill Lindsay and Andrew Fitchie. I only personally had a few 

meetings with Andrew Fitchie, notably on the CEC guarantee and other 

documents and also in relation to contractual disputes between TIE and BSC. If 

you add all that together it certainly constituted a fairly low level of involvement by 

CEC Legal in the context of the undoubted overall legal input to the project by 

DLA. Equally it could not be said to be no involvement as mentioned by Andrew 

Fitchie. 

221. I wouldn't have welcomed more involvement for CEC Legal (those persons 

below Gill Lindsay). I think, at the time, there was a deliberate and considered 

approach taken by the Legal Team about roles (whether we liked them or not). 

The approach was that DLA were there to advise TIE given that the contract was 

between TIE and BSC. More involvement by CEC Legal would have muddied the 

waters with regards to the contract negotiations or the drafting of the contracts. 

Too much ·had been done by the time we began to be involved in looking at risk 

etc. It's easy in hindsight to look back and say "we might have made a 
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difference". Yes, we possibly could have. However, from a risk point of view, 

I still adhere to the recommended position that putting in place independent legal 

advice for CEC on the contract would have been the best option, and in the best 

interests of the Council. It would have been preferable to have had reactive 

independent legal advice rather than proactive CEC legal team involvement. 

222. If CEC Legal had been allowed to get closer to contract negotiations I think it 

would have helped with us gaining access to more information and better allowed 

us to. assist and advise the Council of its risks and liabilities. TIE did not, to my 

recollection, welcome the role of CEC Legal. This extended sometimes even 

wider e.g. representation or involvement in the Council through Finance and 

engineers. I can only speak from what I experienced, namely that there was 

more than a hint of resentment by certain people within TIE of the role that CEC 

Legal were perfonming. CEC Legal was perceived to be asking awkward 

questions whilst attempting to best represent the Council's interests. It came to a 

point where the Chief Executive of the Council insisted that more people from 

CEC were embedded in TJE's offices. There was also the nomination of aTram 

Monitoring Officer (Marshall Poulton) so that there was somebody on CEC's 

behalf permanently based in TIE's offices. At a certain point, Nick Smith moved 

from the Council's Legal Offices to be based within TIE's offices. One view is that 

this was to create a closer working relationship through embedding engineers and 

Finance and legal people in TIE's offices. Another view is that it was probably 

done to keep an eye on TIE and allowing CEC to get more information. 

223. I refer to a note dated 17 November 2010 by Alistair Maclean setting out 

Mr Jeffrey's concerns and found at CEC00013342. The first time I saw this note 

was in my preparation for the Inquiry. I, and members of the B Team, 

occasionally speculated on TIE's Bonus Scheme and how that niay have been 

structured in relation to their performance in closing a deal. However, we had no 

sight or knowledge of the Bonus Scheme. There was a general suspicion, 

throughout my involvement in the project, that TIE were reluctant to be fully 

transparent with CEC. Beyond these comments· 1 had no awareness of the 

108 

TRI00000054_ C_0108 



matters in that note. I am not aware of what was done by CEC in response to the 

note. I had no prior knowledge of the meeting or of the note. 

224. I did not read any of the adjudication decisions issued in late 2009 and during 

2010 in relation to tram dispute. I recall hearing that some of the decisions were 

in favour of INFRACO, contrary to the earlier optimism expressed by TIE. That 

information probably came from Nick Smith. There was not so much a formal 

"briefing" me. He would have been just letting me know. We would regularly meet 

at internal Legal managers' meetings and he would bring me up to date. It did not 

surprise me that INFRACO were successful on the adjudications given my limited 

knowledge of the contract. 

225. I played no part in the preparation for the mediation and/or the mediation talks. 

did not attend the mediation. I was not aware of the terms of the agreement 

reached at Mar Hall except when the matter became public knowledge. 

226. As to my views on why the total cost of the tram project, including, in particular, 

the cost of the INFRACO works ended up costing so much more, for a reduced 

line, than the estimate contained in the December 2007 financial business case, I 

think probably first of all, ii was because of the unsatisfactory nature of the 

contract suite both in terms of the SDS and IN FRAGO mismatch and the main 

contract. I also felt that TIE's lack of experience in tram projects played a part. 

The company itself was a new creation .and as a corporate body had no previous 

experience of delivering a significant public transport project. In particular I did not 

believe that TIE possessed adequate project management skills, This was a 

matter that I drew to the attention of my Director, Jim Inch, on 15 June 2009 

CEC00908380. I don't believe TIE understood the governance of CEC, their 

relationship with the Council; nor did they properly understand or take account of 

the different roles performed by the Council. The Council was the promoter and 

authorised undertaker. It was the Planning Authority and it was the Roads and 

Bridges Authority. It was also a funder through planning contributions, the owner 

of TIE and guarantor of its obligations. 
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GOVERNANCE 

227. I had no role in setting up TIE or TEL nor in the Council's appointment of 

Councillors to sit on these companies as Directors. I understand that colleague(s) 

in another section of the Council's Legal Division undertook the relevant work 

required to incorporate and establish the respective companies. I recall having a 

role in drafting a report on behalf of Jim Inch the Director of Corporate Services 

dealing with the setting up of the Council's Tram Subcommittee. I worked with 

Nick Smith when he took the lead on drafting the TIE Operating Agreement and 

the TEL Operating Agreement. He liaised closely with me on the drafting, 

although I recall he took the lead in receiving instructions usually from the Director 

of City Development and occasionally the Director of Finance. 

228. I regularly attended the Legal Affairs Group which tended to meet fortnightly or 

weekly as required. I regularly attended the Chief Executive's Internal Planning 

Group. I attended the irregular or occasional meetings of the Council's Tram 

Subcommittee. 

229. TIE was responsible for the delivery of a tram network that was fit for operational 

purpose, on time and on budget. When I wrote my email of 15 June 2009 

addressed to my Director, Jim Inch, under reference CEC00908380, I was of the 

view that the governance arrangements for the tram project were inadequate and 

required to be strengthened. An issue of significant concern related to TIE's 

project management skills or lack thereof. This was a shortcoming also identified 

and commented upon by external auditors in 2007. City Development had 

expressed concerns about the quality of some work which had been passed by 

TIE as satisfactory, when it was clearly falling short of the standards expected by 

the Council as Roads Authority. I indicated to Jim Inch that the Council had no 

teeth in its control of Tl E. This had always been understood from the early days. 

I concluded by saying I would be happy to discuss with Jim Inch whilst we still had 

the opportunity to make the desirable and, some may say, essential governance 

changes to best protect the public purse and the Council's reputation. I had 

earlier· indicated that it was inconceivable the Council would sue Tl E nor was it 
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likely to wind up TIE or divest TIE of the project management and appoint another 

company. 

230. I considered the roles and responsibilities of each of the parties involved (as they 

were initially conceived) in delivering governance on the project as being 

sufficiently clear. In theory, it looked as though it would work. In reality, as it 

transpired over the months and years, it didn't match up to that. 

THE COUNCIL 

231. As far as I'm aware members, including the Council Leader, the Finance and 

Transport Convenors, Group Leaders and individual members, were advised of 

developments in relation to the tram project through reports to full Council and, 

possibly through the Transportation Infrastructure and Environment Committee of 

the Council. Latterly the Tram Subcommittee was established. It may have been 

the case that private briefings were given by the Chief Executive and/or Director of 

City Development to the Council Leader, Convenors and group Leaders. I am not 

in a position to say whether members were always updated on significant 

developments relating to the tram project including, in particular, the problems that 

arose and the estimates of the cost of completing the project since my role and 

involvement in the tram project diminished in 2008/09. Reports on the cost of 

completing the project would be into 2010/11 where I certainly didn't have any 

involvement. It would have been Nick Smith who was the lead CEC legal officer 

at that juncture. 

232. TIE were particularly keen to err on the side of commercial confidentiality even to 

the extent, sometimes, of keeping information from the Council officials. Whilst 

CEC officials had regard to the commercial confidentiality dimension, they were 

the ones who had a direct relationship with, and owed professional duties to the 

elected members. As a professional Legal Adviser lo the Council, I was always 

mindful of trying to furnish members with as much information as possible to 

assist in their decision-making. During the period 2007 /08 when I was extensively 

involved in the tram project and assisting with the drafting of reports, I believe 
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members were in a position to take informed decisions in relation to the tram 

project. This view is formed on the basis of the information that was provided by 

TIE at the time. TIE were the main repository of the information. They 

determined how much information was given to Council officials. On the strength 

of that we reported to Council. For my part, I tried to ensure, as a relatively junior 

official albeit with a significant role in the tram project, I could provide Council 

Officials/elected members with as much information, or as much relevant 

information, as I could to assist them in making decisions. Whether it ultimately 

transpired that we officers had enough information from TIE is another matter 

altogether. I do accept that there was one occasion, referred to earlier in this 

statement at paragraphs 185/6, in respect of the report to the Council meeting of 1 

May 2008, that a decision was taken in a client department to not provide full 

disclosure of facts and changes in material circumstances to elected members. 

That was contrary to my professional approach and accordingly I did not agree 

with it. On this occasion I am therefore unable to say that members would have 

been fully informed before taking a decision in preparation for award of the 

contract. 

233. After many years of working in the Council one never really knew how much the 

Councillors read the papers that were given to them. I don't mean that in any 

critical way, they had an awful lot of information to digest, albeit this was one of 

the most significant projects the Council was involved in at that period of time. At 

full Council meetings all sorts of other business in relation to the wide range of 

functions was considered and resolved. I know I had to filter information but in so 

doing I tried to ensure that they had enough relevant information to make a 

decision. Whether it was good or bad news, I felt they had to have it. However, 

there was no sense in drowning them with detail. That said, they certainly had to 

have enough information to reach a considered view. I can say quite honestly that 

I did not keep infonmation back from them if I thought that they should have it. 

TIE 
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234. CEC exercised oversight and control over TIE principally through the operating 

agreement and the appointment of a senior City Development official as the Tram 

Monitoring Officer. The governance structures were not as robust as the CEC 

Legal Team had wanted when the operating agreements were first drafted. In my 

view too much was conceded by the Council to TIE under pressure from the latter 

to Council Directors. I also believe it was too much of a "one family" and trusting 

approach by senior Council officials. Team B had to endure the day to day 

difficulties and frustrations of working with TIE. The overall result is that TIE were 

not sufficiently held to account in the way a more arm's length consultancy firm 

might have been. 

235. I did have concerns at various stages about the performance of TIE mostly as an 

organisation rather than individual Board members or employees. For the most 

part TIE officers who interfaced with the B Team, were good to work with and the 

relationship was excellent. My view is that we clearly worked together in the best 

interests of the project. Higher up within TIE, I felt there was a resentment of CEC 

officials, particularly in relation to legal officers. It was as if we were asking too 

difficult questions and prying into their business when all we were doing was 

looking after the Council's interests and the public purse. Much of this was a 

subjective feeling without any documentary support. However, I would point to 

David Mackay's email of 15 October 2007 at CEC01653317 which was one 

example of how TIE viewed Council officers 

236. Re the means by which the. Council's senior officers received information and 

updates from TIE, some senior City Development officers, predominantly 

engineers, were seconded to and worked at Tl E's offices. They were therefore in 

a much closer working relationship and technical information was undoubtedly 

freely shared. An example of an individual who had a close working relationship 

with TIE was the Tram Monitoring Officer. Two Directors, namely from Finance 

and City Development, also sat on the Tram Project Board and would receive 

Board papers from TIE and TEL regularly. 
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237. From time to time I did have concerns about TIE's reporting to the Council, 

particularly when information was not fully, or accurately, reported. This mostly 

happened in relation to the progression of INFRACO to financial close. We 

regularly had to chase TIE for updated QRA reports. It was very difficult to check 

or validate information and reports from TIE because they were often the sole 

source of information and they had control over the release of that information. 

The Council had little basis to challenge what was submitted. I do not believe 

external advisors were ever instructed by CEC to check TIE's information and 

reports. 

238. I obviously had concerns in my email of 28 September 2008 (CEC01069112) that 

there had been a number of departures from the agreed governance by TIE. I 

refer to the paper from City Development and Finance (CEC01070103). The 

paper dealt with this in more detail and posed questions for Directors in CEC 

about how to resolve the cortcerns. Both the Supplementary Paper dated 18 July 

2007 (CEC01567396) and my email dated 8 August 2007 (CEC01680636) 

precede the concerns expressed in September 2008. I believe the unidentified 

paper of 18 July 2007 may have been drafted by me. Taking that paper first, and 

I'm not sure which Council officers received it, I looked at the options. Option 1 

was clearly not taken forward. Option 2 was partially implemented in the sense 

that TIE progressed the project but ultimately without a robust monitoring by the 

Council of TIE's activities. Option 3, the Council ultimately set up a Tram 

Subcommittee, rather than the full committee; it did not meet regularly, it did not 

replace the Tram Project Board so in the end TIE officials ended up reporting to, 

effectively, their own Board on the Council's project. 

239. I could not state definitively how Council officers and members exercised 

oversight and control over the TIE Bonus Scheme. I have a recollection of being 

made aware that there was, within TIE, a remuneration subcommittee. I don't 

know if the Council Directors or Councillors sat on it as Directors. I raised the 

issue of TIE bonus with Jim Inch in my email of 15 June 2009 (CEC00908380). I 

mentioned there was no visibility of the scheme. I state "we do not know how it 

operates and what milestones trigger payment of bonus". Clause 2.25, of the 

114 

TRI00000054_C_0114 



operating agreement, stated TIE should confirm to the Tram Monitoring Officer 

that bonusi;,s are Jinked to project milestones. I suspect that Council officers and 

members weren't aware of the sums paid in bonuses to TIE staff each year, 

including the sums paid to individual members of staff and the criteria in respect of 

which bonuses were paid. I have nothing, however, to base that on. No doubt at 

year end TIE would have been obliged to report their annual accounts to the 

Council's Director of Finance and total salaries would likely be mentioned there. 

240. My main concern was that the Bonus Scheme was not visible at that time. 

Beyond that I had concerns that it may not have been operated in the best 

interests of the Council as opposed to the best interests of TIE. In effect, it could, 

potentially give rise to the conflict of interest on the part of TIE staff. I can only 

speak for the B Team and say that there was occasionally talk of remuneration 

and bonuses to Tl E staff. It was known that some TIE staff who had previously 

worked for the Council had received significant salary increases when they joined 

TIE. This was obviously hearsay. It is, however, safe to say that Council 

engineering staff worked closely.with TIE, worked just as hard as TIE counterparts 

and received poorer rewards. I did not see, however, that affecting the working 

relationship between TIE and CEC. 

241. The Jack of transparency of any incentivisation created a suspicion on the 

motivations of TIE employees. I would have preferred any sort of bonus scheme 

to be aligned with achieving the Council's objectives of delivering the Tram 

project on time and on budget. The Council's objectives were not necessarily fully 

supported and met at all times by Tl E's objectives. I suspect that TIE setting up 

their own Bonus Scheme, without reference to the Council, was not an ideal 

situation. There could have been a conflict of interest as to the milestones that 

TIE were looking to achieve, at certain points, when compared to the milestones 

that CEC were looking to achieve. Had there been transparency any doubts 

about that could have been resolved. I think the lack of transparency was another 

example of the erosion of trust between TIE and CEC. There was a general 

reluctance on TIE's part to be fully transparent. 
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THE TRAM PROJECT BOARD 

242. To my understanding, the Tram Project Board was set up by TIE and TEL to act 

as the overseeing body in their governance structure. It appeared to be a formal 

subcommittee of the TEL Board with full delegated authority to execute the project 

in line with the proposed remit set out in Appendix 1 of the TIE Close Report. It 

had full delegated authority to take the actions needed to deliver the project to the 

agreed standards of cost, programme and quality within the authority delegated to 

the TEL Board. 

243. I do not recall having any particular concerns at any time in relation to individual 

members of the Tram Project Board. I did have concerns, which were expressed 

in my email of 26 September 2007 found at CEC01561555, which was addressed 

to Rebecca Andrew of Finance. At that time I thought the Tram Project Board was 

trying to change governance arrangements without Council approval. I described 

it as "the tail trying to wag the dog". The delivery of the tram project then was a . 

TIE obligation and not for the Tram Project Board. I thought any such delegation 

could weaken the accountability of Tl E to the Council. 

244. Following the delegation of powers from the TIE and TEL boards, I considered 

there was not much left for the main company boards post-financial close. The 

TEL Board had overall responsibility for delivery of an integrated tram and bus 

network for Edinburgh on behalf of CEC. TIE had the responsibility for 

management of the delivery of the tram infrastructure, compliance with CEC, 

compliance with the TIE operating agreement, statutory responsibilities and 

matters relating to health and safety. 

245. In my email dated 26 September 2007 and found at CEC01561555 I expressed 

certain concerns relating to the lack of accountability of the Tram Project Board to 

CEC, that TIE were responsible for the delivery of the tram project and were 

accountable to CEC and that the proposal that the Tram Project Board set up 

various committees ran the risk of further weakening the accountability of TIE to 

CEC. I felt that this proposal was further distancing the responsibility of the tram 
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project from the corporate body of TIE. In other words, introducing another 

unnecessary link in the chain of responsibility. TIE had the contractual duty to 

deliver to CEC through the operating agreement, not the Tram Project Board. All 

of this, in my view, went against the principles of governance and accountability 

agreed at a recent Council meeting. I note that Rebecca Andrew forwarded my 

comments to her Director, Donald McGougan, the .same day as I copied Gill 

Lindsay into it. I don't know whether my concerns were shared by others 

including CEC senior officers. The report to Council three months later in 

December 2007 (CEC02083448), picked up governance issues at Section 4 and 

indicated "there will require to be a seamless delegation of authority from the 

Council through TEL to the Tram Projeot Board to ensure proper govemanoe and 

accountability and the efficient delivery of the project. For that to be completed 

TEL will need to take a deoision at Board level resolving to further delegate its 

powers from the Council onto the Tram Project Board". The Council was also 

asked to authorise, through TIE, that this company had a firm delegation of 

appropriate powers to engage with the Tram Project Board. 

246. I am not aware of when the Tram Project Board· was formally constituted as a 

committee of TEL. I have reviewed the papers sent to me by the Inquiry and I 

have been unable to find the date. Re the powers and duties formally delegated 

to the Tram Project Board, by which body or organisation and when, reference is 

made in the Council report of December 2007. In paragraph 4.1 it states "On 23 

August 2007, the Chief Executive reported to Council that the role of the Tram 

Project Board required to be fotmalised". That document I do not believe forms 

part of the papers provided to me. I have accessed that on the Council's website. 

At paragraph 13, it was clear that a Tram Project Board had already been 

established and I quote "The role of the Tram Project Board requires to be 

considered afresh. This Board, one of the requirements previously set by 

Transport Scot/and, exists to take forward the project although it is not itself a 

legal entity. It also has no direct delegated authority from Council to take 

decisions regarding the project". In summary, before that no formal duties and 

powers had been delegated by the Council to the Tram Project Board. It seemed 
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to be an internal mechanism set up by TIE and TEL delegating such powers as 

they saw fit. 

TEL 

247. TEL was created and incorporated by the Council to deliver an integrated tram 

and bus network for Edinburgh on behalf of the Council. Its remit and 

responsibilities were to prepare for the operation of the integrated tram and bus 

network, including oversight of the delivery of the tram infrastructure. CEC's 

majority ownership of Lothian Buses was to be transferred to TEL. I had no 

concerns about individual members of the TEL Board nor really about the 

company because I had very little dealings with its officers throughout the tram 

project. 

248. In my email to Gill Lindsay dated 18 July 2007 and found at CEC01567395 I state 

that I and Alan Squair of CEC were of the view that the paper dealing with the 

factual background to existing governance arrangements among the Council, TIE, 

TEL and Lothian Buses, did not fully address relevant issues which were 

important for tha future delivery of the tram project. We provided Gill Lindsay with 

a supplementary paper (CEC01567396). The paper provided three options to be 

consider(:)d and discussed at the very highest levels within the Council. I 

understood from Gill Lindsay's response of 18 July 2007 that we were being told 

to just do it, to complete the paper to whatever state it may be in and that the 

Chief Executive needed it urgently. I felt that the issue and the paper needed 

further consideration to address the concerns that we had raised on a· wide range 

of issues. I do not know whether Gill Lindsay sent the supplementary paper 

further up the hierarchy of Council officials. I have very little understanding or 

awareness of what happened to it. OccasionaUy, I recall, we were maybe copied 

in to emails from Gill to other people but, by and large, the practice was we didn't 

know what happened vis a vis any further transmission to Director of Finance, 

Director of City Development or indeed our own Director, Jim Inch or the Chief 

Executive. I probably came to expect that I was not to be involved. CEC was a 

hierarchical organisation. Perhaps there wasn't a broad expectation once we had 
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done our part and sent concerns to the line manager that we would necessarily be 

copied in. As it happened, or it seemed to have transpired, we weren't copied. 

We just came to accept that that was the way it was. 

249. I refer to an email dated 18 December 2007 to me and others from Andrew 

Fitchie found at CEC01400372. Andrew Fitchie addressed the issue of the nature 

of the relationship between TIE and CEC. I do have ·a vague recollection of this 

email. I can't remember why there was an insistence in the operating agreement. 

that no relationship of agency was being created. Nick Smith may have a clearer 

recollection. I believe that TIE was indeed, to all intents purposes, CEC's agent 

although in other respects, for example, with BBS and other parties, it was a 

disclosed principal in its various contractual relationships. 

250. I refer to an email from Nick Smith dated 10 January 2008 and found at 

CEC01394985. I am copied into the email. Nick Smith notes that TIE are highly 

resistant to the minimal oversight of the Bonus Scheme that was requested. I 

agreed with Nick Smith's statement that TIE were highly resistant to the minimal 

oversight of their bonus arrangements and benchmarks. I fully supported 

Nick Smith's drafting, and his intentions, vis a vis bonus arrangements. TIE were 

wholly funded by the public purse and even the most basic level of visibility was 

entirely reasonable and justified. At the end of the day CEC had to be satisfied 

that all money spent by TIE was in the best interests of and provided value for the 

public purse. 

251. In an email from me to Gill Lindsay dated 25 April 2008 and found at 

(CEC01247764) I note that the agreement with SP Distribution Ltd was not in 

accordance with the protocol set up with DLA as it has the Council as one of three 

parties. The protocol was that DLA be asked to provide the standard letter lo Gill 

Lindsay confirming from whom they have taken instructions to best protect the 

Council's interests; that in their view the Council's best interests have been thus 

far, and will continue to be, served by the terms. of this agreement. It also 

provided for a summary of any obligations incumbent on the Council and making a 
' 
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recommendation that the Council now sign the agreement; and that DLA have a 

duty of care in favour of the Council. 

252. In my email dated 4 June 2008 and found at CEC01247981 I note that TIE 

purported to act on behalf of CEC without any instructions. This is the one 

agreement I do remember, with Scottish Power Distribution Ltd. There may have 

been other similar agreements but I can't recall the names of the parties. 

253. I refer to the summary of the high level meeting between myself, Nick Smith and 

Andrew Fitchie of DLA Piper on 2 July 2009 found at CEC00679269. It notes that 

there is likely fault on both sides with regard to the causes of delay etc. to date. 

The note does not actually give details of the disputes that were then live between 

TIE and BSC in July 2009. I, therefore, think that the reference in the note was a 

general apportionment of blame between TIE and BSC. Some of the issues 

related to the delay in design with SOS and the extension and delay to the 

programme. There was the general view that BSC were keen to maximise claims. 

This was probably around the time of the major disagreement on the Princes 

Street access. 

OTHER 

254. Throughout the course of my involvement with the Tram Project I maintained a 

handwritten note of all meetings I attended in a series of blue Counsel's 

notebooks. This was my record as opposed to an official record. Over the period I 

recall there were at least five such Tram specific notebooks. I left these notebooks 

along with all other hard copy Tram Project papers with the Council when my 

employment ceased in 2011. I believe that these notes would have been of 

assistance to this Inquiry. Unfortunately the notebooks have not been traced by 

the Council. 
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I confirm that the facts to which I attest in this witness statement, consisting of this 

and the preceding 120 pages are within my direct knowledge and are true. Where 

they are based on information provided to me by others, I confirm that they are true 

to the best of my knowledge, information and belief. 

Witness signature ........ t:4.;n ... ~.: .. 1'0 ~- ~~1'1t 

Date of signing ......... J."'. .. N~.~~~ .. ?J.1.1,, ... . 
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