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This note identifies the broad subject areas which wa would like to discuss with you during the Interview. We have tried to include

NICK SMITH

all documents that may assist you in answering the Inquiry’s questions.

Can you please send me an up-to-date CV.

The Note covers the following matters;

Duties and Responsibilities
Ths Procurement Strategy
The Dssign Contract
o Design Works Detay
The Utilities Contract
< Ultllites Works Delay
The Infrastruciure Contract, broken down into the followlng periods,
a Upto December 2007
o Between January 2008 and May 2008 (the signing of the Infraco contract)
¢ from May 2008 onwards
o Between June 2008 and Decemnber 2008
2009
2010
2011
Project Management, Governanca and Contractars
o General
TiE
City of Edinburgh Council
Tram Project Board
TEL
Transport Scotland
¢ Gontractars
GConsaquences
Flnal Commants
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Notes to the Ingulry

in this wilnass statement | have sought to provide answers to the questions posed as best | can recall having read the
documentation provided by the Inquiry. Inevitably, given that up to 10 years have elapsed since many of the events occurred, my
memory remalns unfortunately vague on a number of issues.

1 have also been consclous that my views row are very different to those which { had at the relevant time, as my current views have
inevitably been influencad by knowledge gleaned over the intarvening vears. | have therefore solght to provide as clear a picture
of my views at the time as possible based on my recollections.

As the Inquiry may be aware, there are thousands of documents in my email and other archives in relation to the tram project, n
otder to complle my responses | have therefore concentrated on the extensive docurmentation suppiied to me by the Inquiry, [ have
not attempted to comprehensively cross-match this with other contemporaneous Information as no doubt the Ingulry will be dolng
s0.

Whilst | have tried to be as thorough as possible and comment to the best of my racollection, there is a possibility that my
responses based on my current recollection do not match other evidence available fo the Inquiry.  If this does ocour, | can assure
the Inquiry that it is simply a function of poor memory given the lapse of ime and, if there are any obvlous discrepancies, 1 will be
happy to chack my own racords on any particular Issue and provide the Inguiry with an updated position shouid that be of
assistance.

A few other key issues are perhaps worth highlighting in general terms in advance of responding to the specific questions:

Council governance

it Is worth explaining how advice Is given within the Councll and how declsions are generally taken. The Council wasg, and is, a
largely hierarchical body, Decisions are taken in accordance with the relevant Schame of Dalegation, but in broad terms officers
recommend polley, elected members approve and set policy, offlcers then Implerment that polisy and then elacted mambers
sorutinise the effectiveness of that implementation.
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Advice Is generally provided through the relevant chaln of command via a direct line manager for fiage/consideration and onward
transmission through the reporting and approvals hlerarchy as appropriate.  Brieflngs of elected members will usually always be
declded on and given by Directors or Heads of Service. In my experience it would be very unusual for a more Junior staff member
fo brief an elected member or indeed a Director without the content first being approved by the relevant Head of Service or at least
them being macde aware of the advice to be given,

With regard to formal Council and commiittee reports, whilst the drafting is often done by more junior officers in the first Instance

(with comments also often coltated by them), ulimately it Is the authorfowner of the relevant Council report who decldes on the final
content as they are best placed to assess what should or should not be Inciuded. This decision is semetimes taken In consultation :
with relevant elected members. Commitiee reports ara generally avaftable In the public domain in the interests of transparancy. i
Where appropriate and allowed by the relevant leglsfation, reports can be placed on a “B agenda” which means that they are i
cansidered In private.

DLA Duty of Care and the Infraco contract review

Many of tha querles posed by the Inquiry appear to me to relate to, or are significantly Informed by, the terms of the Infraco
contract, relaled documentation and assoclated risks, It Is worth me clarifying my position in relation to these matters.

During Summer/Autumn 2007, particularly in light of the request for the Council fo provide a guarantee of tie’s obligations, | advised
my varlous supsriors that an Independent legal review of the Infraco contract and associated documantation should he undertaken
on the Councll’s behalf (see for example [CEC01564795], [CEC01564705] and [CEC01564769]. This was because in my view
CEC Lagal, includihg myself, did not have the experlence or capachy to provide the necessary advice on such a bespoke speclalist
transport construction conlract. | therefore felt strongly that it would not have been professionally appropriate for me to advise on
the terms of the contract and related documentation and to have done so may have given others a false Impression that it had been
appropriately legally reviewed {no matter what caveat was attached to any such review).

Against the advice of myself and Celin Mackenzie (and after others In the Coundil, including a Director, had sanctioned the
proposed independent legal review), a decision was taken to Instead rely upon a duty of cars from tie's solicitors, DLA, to be given
1o the Council. | fundamentally disagresd with this deciglon.




| was very clear throughout the period of the project that | would not be reviewing the contractual terms or assoclated documents
(including the risk ragisters, close reports elc) which tie had prepared, nagotiated and agreed. This was well understood and
accepted at the ime. For example, see my email on 28 August 2007 to Colin Mackenzle [CECD1564795] in response to his email
dated 27 August 2007 [CEC01567527]. | had discussed my concerns with Colin Mackenzle prior to sending this response
JCEC01564795] to him and he both understood and agreed with my concerns at the time.  Therefore, given the large quantity of
information being sent in reiation to the project, where | was sant documents or emaills which related to these aspects of the project,
| would have been unlikely to have reviewad them in any detail or possibly sven at afl.

Design risk

As { was not advising on the datall of the contractual terms, | necessarlly only had a very high level understanding of design and

consent maftters and associated risks and aliowances. | may assist the Inquiry if | set out what my understanding was at the time
in this regard. Whilst | was not reviewing the contractual terms as set out abovs, It was apparent te me during Winter 2007/8 that
there must necessarily be some risk to the Council and tie as the overall design was incomplete. At the time | recall my concems

ralated to the fact that additional costs may be Incurred by the simple fact that if design was not complete then the system couid not
he approved or built.

At the time my high level understanding from tle was that overall design risk had been passed 1o the contractor in that the price
BSEC had provided was for delivery of the entire tram system. My understanding was therefore that tie and the Counct) would anly
be responsible for any changes which they specifically requested, or through any betterment required through the consents
processes. | further understood that tie had assessed the potential for these further changes and created a risk allowance to allow
for this. However, | was not Involved in assessing or advising on how these risks were actually being assessed or addressed.

it was not until much later after signing that it appeared that tie had in fact not secured this risk transfer and, as | understand it,
effectively any changes since the design freeze In November 2007 were for tie's account, This was not to my knowledge known by
the Council and was certainly not known to me as being an issue until long after the contract was signed.
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Other

The Inquiry has provided me with access to a number of documents which are not specifically referenced In the questions from the
Inquiry set out below. These document references are attached in Appendix 1 to this Witness Statement.
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DUTIES AND RESPONSIBILITIES

1.

a) By way of Introductlon, it would be helpful if you could set out the dates you served as a member of CEC legal, and
the various positions you held (e.g. senior solicitar, principal solicitor, Depuly Head of Legal, Risk & Compliance,
Commercial & Procurement Manager and Head of Legal & Risk and Monitering Officer etc.)?

| firat Joined CEC Legal In October 2004 as a Senicr Sollcitor In the Commercial, Procurement and Finance team.
| became the Principal Solicitor of the Commerclal, Procurement and Finance team in Fabruary 2040,

| was the Depute Head of Legal & Adminisirative Services from September 2011 to July 2012.

1 was the Councll’'s Chisf Pracurement Officer from August 2012 to February 2018.

In February 2016 | assumed imy current position of Head of Legal and Risk and Monitoring Officer.

h) What were vour duties and responsibilities, in respect of the tram project? Did these duties and responsibifities change
over time {and If so when, and in what way)?

| first joined the fram project team In approximately February 2007, | raported fo Colin Mackenzie and worked with both
him and Alan Squair (both Principal Soficitors) on the tram project.  Colin Mackenzie and Alan Squair reported to Gill
Lindsay and John McMurdo, the Council’'s Head of Legal and her Depute.

As the most junior legal team member working on the tram project between February 2007 and February 2010, my role
was to work on task specific legal activities as required and under the direction of Colin Mackenzie or Alan Squair. This
included working on numerous discrete matters, Including Freedom of information requests, property matters, governance
issues, operating agreements and traffic management orders ete.  In addition to the tram project, | was also engaged In
many other non-tram legal advice matters. Between 2007 and 2009, the vast majority of my input into the tram praject
related to the drafting and negotiation of 1he tie and TEL operating agreements and refated governance matters.

From Spring 2010 unt!t September 2011 | reported directly 1o Alastair Maclean, the Head of Lega!l & Administrative
Services. As Princlpal Soficitor | had a significant workload In addition ta tram matters, Inaluding working an the Council's
Alternative Business Models outsourcing project and managing a team of up fo 20 lawyers working on other legal
business. The Councit recruited Carol Campbell in mid-2010 to agslst with tram spacific matters and both Carol
Cempbell and Alastair Maclean were heavily involved In tram [ssuses batween Summer 2012 and Autumn 2011, The
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three of us worked together on the project during this period.  From Spring 2017 | recall that my input into the project
reduced as | was engaged in other matters {see for exampie (WED00000169]),

©) Had you any prior expsrience in relation to the delivery of major infrastructure projects? What experlence, generally,
did CEG have in that regard?

Whilst | hat general corporate and public law experience, | had no experlence in dealing with large infrastruciure or
construction projects prior to 2007.

| cannot comment more widely, but from a legal perspective my perception was, and remains, that the Council did not
have anyone In the internal legal team at the time with approprizate legal experience o be able to properly advise on the
constructionfinfrastructure aspects of the Tram Project.

d) What commiltees and sub-committees did you attend? For example, CEC's Intemal Planning Group, CEC's Proparty
& Legal Group, the CEC/TIE Legal Affairs Group etc? What was the role of thess of these groups and what was your
role in each group?

| was not a regular attendee at the PG untll mid-2010 as | was not of sufficient seniority 1o do so. 1 did altend some of
the PLGs and LAGs as well as some of the {PGs from 2010 onwards.

My understanding was that the IPG was the most senior body within the Councll’s officer core (ie not inciuding
Councliiors) which advised on and took decislons in relatlon to the tram project.

1 cannot fully recall, but ] believe that the PLG was the Councll-only group of staff dealing with propesty and legal related
matters and the LAG was a group set up with the intention of bringing together tie and Councll officers on relevant
property and legal matters,

e} Throughout the duration of the project, to whom did you report?

From 2007 to early 2010 | reported to Colin Mackenzie. From February 2010 [ reperted to Alastair Maglean,
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f) We understand that you were a member of the "B Team"? Please cornment on the rofo of the B Team and the
interaction between the B team and the Direclors?

The B Team was niot & formal team and nor was It a formal titte, The B Team was the name used during 2007-2010 by a
small core of Councl officers who werae working on the project at a more junlor and/or operational leved. The B team did
not have a full strategic view of the project but would provide advice on matters which we became aware of and
considered should be highlighted to relevant dacision makers. | cannot recall where the name came from but it was, in
my view, likely a play on the fact that we were not senlor or influential enough to be considered the "A feam” and our
perception was that we were generally operating on the sidelines and had only a partial picture of what was going on with
the project at any given point.

The views of the B Team members would likely have been passed to Directors through the normai Councit reperting
processes {le usually through the hierarchical chain of command). Concems would be passed efther up through the
Principal Solicitors fo the Head of Legal or directly to officers in other Divisions who would also pass the advice up to thelr
Heads of Service or Directors as appropriate.

The B team consisted mainly of myself, Alan Coyle, Rebecca Andrew and Andy Conway, who were, at least betwean
2007 and 2016, the most junior members of our respective specialties of legal, financial and technical, | think that Collin
Mackenzle and Alan Squair would also rightly have conslderaed themselvas as B Team members.

There was no formal advice provided by the B team as a collective group or comments formally fed back to the B team as
it was not in any way a formal team.

THE PROCUREMENT STRATEGY ]

2,

Wae understand that the procurement strategy for the tram project included carrying out design and utilities diversion !
works In advance of the infrastructure works, and obtaining a fixed price for the Infrastructure contract.

a) What was your understanding of the main features of the procurement strategy for the tram praject? How iImportant
was It that & fixed price was obtalned for the Infrastructure contract?

The procurament strategy for the Tram project was devised by tle and predated my involvement in the projact.
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As a concept, it was my view that tie obtaining a fixed price contract was a key goal for the Councll as It would have
provided financial certainty for the project.

THE

DESIGN CONTRACT

The SDS (Systems Design Sarvices) Contract was entered info between TIE Ltd and Parsons Brinckerhoff Ltd (PB) in
September 2005.

By way of ovaiview:

a) Itwould be helpful if you could explain the different roles and responsibilities of CEC in relation fo design l.e. when
acting as cliant and when acting as statulory approvals authority? How did that work in practice?

| can enly comment generally that the Council can often act as both client (whether through a third party such as tie or
directly itself) and as statutory approvals authority, at the same time. This relates fo statutory funclions such as Planning
and Licensing. In my experience this delineation is managed effectively and there is recognition within the Council that
these two functions must be kept entirely indepsndent and unfettered in terms of decision making. The facl that elected
members are the ultimate decision makers helps assist with independence and process integrity.

. By way of example, in my experlence on the lram project it was accepted as a concapt thal If the planners rofused a
" particular design aspect in relation to the trarn, the fact that the Council was the promoter of the fram made no difference
; to how the matter was treated or declded. This would be the case regardless of whether there was a cost implication for

the Councll as a result of the declslon.

b} What were the different types of statutory approvals and consents that were required for the tram project? What
processes and procedures, in general, required to be followad to obtain such approvals and consents?

Mumerous approvals would have been required for the tram. 1 am unable to confirm what alil of these were or the
process required for these. |t was a matter for tie and/or the contractors to assess the need for and obtain such
approvals as required through whatever process was natessary.

c) In prodducing the design, the wishes and raquirements of a number of different stakehelders required lo be addressed |

{e.n. TIE, CEC, the atatutory utltity gompanies (SUGs), Network Rall, Forth Potts and BAA efc) (see, for example, 8-
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mail dated 6 July 2007 by Scott Ney of Parsons Brinckerhoff in relation to the roads design, TIE00044022). Which
body or organfsation do you cansider was primarily responsible for managing and obtaining the views and agreement
of the different stakehoiders?

1 was not involved in advising on this aspect of the project. However, | consider that tie would have been responsibla for
this matier. !

“d) Who did you understand to be responsible for ensuring that the design works proceeded on a timetable that would
not disrupt the main infrastructure programme?

| am unable to provide any clarification on this matter as | was not involved in advising on this aspect of the project.

Design Works Delay

4, : We understand that there were difficulties and delays in prograssing and completing the design:

a) What was your knowledge in 2007 of the difficuliias and delay in undertaking the design works?

I am unable to provide any clarification on this matter as | do not recall belng aware of any detail in this regard, only
that dosign was late in being delivered by SDS. The inquiry wili note that the issues relating to SDS and other
possible concems are highlighted in the fihal paragraph of the emaif from Colin Mackenzie to Gill Lindsay on 15
August 2007 [CEC00013273). i also recall that there was a possible vires issue with regard to tle setiling claims with
808 in Autumn 2007 (see [CEC01567732]).

b

o

What was your understanding of the cause(s) of that delay?

| am unabie to provide any clarification on this matter as 1 do not recall being aware of any detall in this regard. As |
note in my email datad 28 Novamber 2007 [CEC01400081], “for whatever reason, tie and SDS have failed to obtain
approvals” {my amphasis added),

Howaver, cne thing | can recall was that the designer 8DS may not have been placed under a timebound obligation
to produce the design, | cannot confirm whether this is aceurate but, if true, this could have caused delays,

0
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¢) To what extent, if at all, do you consider that the actlons, or inaction, of the differant parties and stakeholders,
including CEC, resulted In delay tn progressing and completing the design for the tram project? (see .0
[CEC02084810] [GEC00307573])

I am unable 1o provide any clarification on this matter as | was not invelved in advising on this aspect of the project.

d) What in your view was the reason for delay In obtaining statutory approvals and consents?

| am unable 1o pravide any clarification on this matier as [ was not Involved In advising on this aspect of the project.

e} What steps were taken to address delays In progressing design and in obtaining statutory approvals and consenis?

{ am unable to provide any clanfication on this matter as | was not involved in advising on thls aspect of the project.

f} Woere thase steps successfut (and, If not, why not)?

I am unable to provide any clarification on this matter as | was not involved In advising on this aspect of the profect.

THE UTILITIES CONTRACT

5,
i

The MUDFA (Multi-Utilitles Diversion Framswork Agreement} was entered into between TiE and Alfred McAlpine
Infrastructure Services Ltd in Gotober 20086.

a) What was the role of the Councll in respect of utltities diversion works?
I am unable to provide any clarification on this matier as | was not involved In advialvg on this aspect of the project.

b) Who was responsibie for designing the utllity diversion works?

11
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~ | 1'am unable to provide any clarification on this matter as | was nat involved in advising on thls aspect of the project.

¢} Wheo did you undarstand to have responsibility for abtalning information and approval from the utilities companies and
for co-ordinating that information to inform MUDFA and other design?

I am unabie to provide any clarification on this matter as | was nof involved in advising on this aspect of the project.

d} Which organisation did you understand was primarily responsible for ensuring that accurate and sufficient utilities
investigations were carried out?

I am unable to provide any clarification on this matter as | was not involved in advising on this aspect of the project.

e} Prior to the ufilities works being undertaken, what Investigations took place {including by whom and when) to identify
the utilities that would require to be diverted? What investigations, for example, were made with the statutory ulilities
companies (SUCs) and with CEC?

1 am unable to provide any clarification on this matter as | was not invoived in advising on this aspect of the project.

f) What agreements were enfered into with the SUCs to facilltate obtaining their agreement to the utllities works and by
whom?

!'I'am unable to recal alt of the arangements, it | recall tie requesting that the Gounell sign agreements with Scottish
+ Pawer, Network Rail and various other third parties including Cdinburgh Airport.

g) Who, In your view, was ultimately responsibie for ensuring that the utility works proceeded on a timstable that would
not distupt the main infrastructure programme?

At a conceptual level, in my view this was tie Limited.

Utility Works Delay

6.

There were difficulies and delays in undartaking the MUDFA works:!

12
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a) What was your understanding of the cause(s) of thess difficulties and delays?

| am unabls to provide any clarfication on this matter as | was not involved in advising on this aspect of the project.

| b} What steps were taken to address theee maiters?

| am unable to provide any clarification on this matter as | was not involved in advising on this aspect of the profect.
¢) Woers these steps successful (and if not, why)?
| am unable to provide any clarification on this matter as | was not involved in advising on this aspect of the project.

d) In an e-mail dated 7 April 2008 [CEC01541528], Andrew Fitchis noted that TIE's project management had wished to
procead with MUDFA “with as fittle CEC involvement as possible, Did lack of engagement with CEC on the utilities
works cause delay, and if so how? For example, did the fact that CEC were reluctant to sign up to agreemenis they
had not been Involved in, cause delay? (see e.g. [CEC)1567363)JCEC01641228])

| amn unable to comment on this matter in any defall. Howaver, 1 recall being of the view that where tle had negotiated a
contract with another third party (such as a utility or similar), the Council would reguire to fully understand the
implications and negotiations which had led to the final terms being accaptable to tie.  This would therefore have taken
time and also possibly required formal approvals from the Counell to allow signature. The Council may also have
raquired changes to the proposed terms. This almost certainly fook further time fo enable agreement In some cases.

Although not a utility, my arnail to Andy Conway, Duncan Fraser and Marshalt Poulton dated 14 October 2008
[CEC01062205] demonstrates the types of issues which we faced in relafion to third party agreements., Similar issues
also accurred later on in the project (see [CEC00256797]), Colin Mackenzie also highlights similar issues in his email to
Trudi Craggs on 6 April 2007 [CEC015657988] and the Issue of risks under third parly agreements Is also set out in Alan
Squair's emails in June 2007 [CEC01567362]. Trudi Craggs also comments on some of these issues in July 2007
[CEC01641244].

: e) A nate followlng the meeting of 30 May 2007 between CEC and DLA and TIE on "CEC liability under utllity

agreements” noted that the process of negotiating with the utilities (especially on indemnities) had bean a laborious

12
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one, with each ulility taking different positions, in some cases disproportionate to the scope and volume of the actual
diversion works. To what extent do you consider that this contributed towards delay in undertaking the utflities
diversion works [CEC01567363)7

| am unable to provide any clarification on this matter as | not recall being Involved in advising in any detail on this aspect
of the project,

THE INFRASTRUCTURE CONTRACT

Up to December 2007
7.

An e-mail dated 22 March 2007 by Rebecca Andrew {CEC01558752] noted that TIE had budgeted far the hack-filling of
various CEC staff, including two solicitors, which would resuit in Legal Services gaining extra resources at no additionat
cost, but that Glil Lindsay and John MeMurdo had decided not fo appoint that additional cover.

a) What was the proposed amangement whereby CEC Legal Services would gain two solicitors to assist on the tram
project?

| do not recall being aware of this and | am therefore unables fo provide any clarification.

by What were your views on that proposal? Do you think that gaining extra resources would have enabled CEC legal to
entercise more serutiny over the projast in the run up to contract closure?

| was not aware of this proposal at the time. My view Is thal addifional resource within Legal may have assisted with the
quantity of work required as the team was overstreiched. From memory Colin Mackenzle was still managing the Litigation
andfor the Cornmercial team at the time and Alan Squair was managing the Planning Legal team. Both rolos would have
been challenging given that they were managing Tram profect matiers at the same time. Howevar, whilst extra internal
legal resource may have assisted from a capacity perspactive, it would in my view have been significantly more helpful and
appropriate to have had expert external legal advisers acting for the Council independent of fie's legal advisers This would
have ensured that speclallst and independent legal advice was avallable to the Council fo ensure its position was protected.

14
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¢) Are you aware why Gill Lindsay decided not to appoint that additional cover?

No.

By a-mall dated 18 April 2007 [TRS00004225] Rebecca Andrew sent Transport Scotland CEC’s response

[TRS00004228] to TS's comments on the draft FBC, CEC's response noted:

« Risk, “Further analysis of costing assumptions is required to give confidence on 12% risk assumption” (para 10).

e Programme, “TS concerms are shared by CEC. We will require TIE to revisit the programme and justify fts
assumptions, particufarly in view of the SDS and Mudfa timetables slipping. We will also require the potentlal costs

associgted with defay to be balanced against the cost/quality impact of meeting an overly ambitfous programme” {para |.

11).

a) Were you or other colleaguss in CEC legal involved in the preparation of CEC's response to TS's comments on the
draft FBC?

I cannoi recall commenting on this. From my emall recerds, # appears that Colin Mackenzie noted on 17 April 2007 in an
emall to Rebacca Andrew that he would revert with comments [see CEC01552870}.

b} What were your views on the matters noted above?

| have no further comments as | cannot recall this matter,

H

H

Followlng the formation of a minority SNP administration In May 2007, and a debate and vote in the Scottlsh Parilament In
June 2007, the grant for the trams project from Transport Scolland was capped at £600 million.

A subsequent Highlight Report 1o the Internal Planning Group {(IPG} on 30 August 2007 noted the changed the risk profile
for the Counclf and sought guidance on the procuremant of resources necessary to provide a risk assessment and
analysis of the infraco contract for the Councll within the available timescales [CEG01566861] {para 4.1).

a) To what extent wera CEC lega! involved in tha preparation of Highlight Repeorts to the IPG?

Legal would sometimes be asked to provide relevant detait or commants for the PG reporis,

15
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b} What steps were taken by CEC following the changed risk profile to protect its interests? Did you have any concerns, at
any time, as to whether thesa steps were sufficient?

Cther than being fimnly of the view that an Independent legal revlew was required, 1 am unable fo provide any further
comment as | was not involved in advising on this aspect of the project.

¢} Which official or officlals In CEC were ultimately responstbie for ensuring the affordability of the tram project to the
Councll?

In my view this would have been the Chief Executive, advised by the Directors of Finance and City Development.

d) Which official or officlals in CEC were ultimately responsible for ensuring that the tram project was delivered within time
and within budget?

In my view this wouid have been the Director of City Development, with scrutiny from the Director of Finance and the Chief .
Execufive.

a) Which official or officials In CEC wera ullimately responsible for ensuring that the Councll understood the risks and
ltabilitles arising from the Infraco contract?

In my vlew this would have been tho Chief Executive and the Directors of Finance, City Development and Comporate
8ervices, as well as the Head of Legal.

10,

By emaill dated 31 July 2007 [CEC01564908], you were copled into an email that Susan Clark sent Gill Lindsay. Susan
Clark stated that it was thought that DLA had provided a letfter fo CEC addressing the Issue of duty of care to CEC in 2003
{shortly after the consultancy appointmenis by tie) but in actuai fact they had not, DILA had never been glven or asked by
tie to sign such a letter for CEC. They anly sent a letter dated 23 Juns 20085 [CEC01660254] in which DLA confirmed that
they owed the same contractual duty of care to CEC as they owed to TIE, subject to certain conditions.

a} Were you concerned that DLA had not, until that point, bean consldering the Councifs best Interests? Why in your
view, had a duty of care letter not been provided by DLA at the outset of the project?

15




2100 97 1LZ0000001 L

. o

[ am unable to confirm why DLA had not provided a duty of care Ietter at the outset of the project.

I wag concemed throughout my involvement In the project that the Council and tle's Interests may not always fully align
and that there had been no qualitative independent legal review of the contract and any associated risks on behaif of the
Council. Separate legal representation was in my view the only proper way to protect the Council's Interests from a legal
perspective, See also the Information set out In the preamble above. My concems wers also highlighted:

« in my emall dated 1 August 2007 [CEC01564769] to Calin Mackenzie and Alan Squair when | advised “To the
extent that the Council Is unable to consider/accept that tie has fully considered and acted in CEC's interests
throughout the negotiations to date, a full external review would in my opinion be required fo profect CEC's
Interests fully, especially as the contractfon [sic- should read “contractusl’] arrangements now appear fo involve
CEC ac signatory/quarantor as opposed fo tle being the contracting entlty. Otherwise, the risk is that CEC is
accepling risks which have been agreed by a third party on its behalf.”.

« in the draft "Qptions” paper | sent on 2 August 2007 to Duncan Fraser - see [CEC01564776] and [CEC015647 71}

* inmyemall to Colin Mackenzie and Alan Squair dated 22 August 2007 [CEC01564703).

b} Did this letter in your view, provide CEC with adequate comfor!? As the duly of care lefter provided was nol

retrospective, wera you still concemed that the Councif's best Interests would not have be taken Info account to date?

No, at the time | considered that the letter did not provide adequate comfort. DLA had only been taking instructions from
tie and the advige and assoclated duly of care could therefore only have bean based on Instructions from tie,
Accordingly, in my view at the time, the duty of care leiters were Insufficient to protect the Council’s interests from a legal
and risk perspective.

¢} We note that DLA referred to work over the preceding two ysars as having been camied out under the *TIE mandate”.

DLA appear to have regarded Instructions from TIE as tantamount {0 Instructions from the council, Bid that causs you
any concems?
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Yes, | had significant concerns that the Council’s interests and tie’s Interasts may not always align and accordingly it was
not appropriate to assume that instructions from Tie would have been identical fo instructions from the Councll on any
given issue,

in the email to Gill Lindsay that was copled to me by Colin Mackenzle on 7 December 2007 entitled "CEC Mandate”
[CEC01400194 & CEC01400195], Andrew Fitchle advised:

“! do notf envisage any conflict of interest hers; to the contraty - in closing the required supply confracts as part of the
procurement process, there needs fo be complete componalily of Inferests and ohfectives among the Councll, tie and
TEL. That is nof to say thaf there wilf be and will have been detaifed discussions (in which we would have our role as
advisers for the Profect] on key Issues in order to reach that commonality.”

On the basis that there appeared to me to have been few, if any, such detailed discusstons, it was difficult to see how any
such commonality could ever have been reached.  This left significant potential for a divergence of views and interests.
| highlighted this In my emails to Colin Mackenzie on 1 August 2007 [CEC01564769] and 22 August 2007
[CECO1584783], This was a constant coneam for me throughout the project and the reason | considered that an
independent review was required. This issue was never resolved to my satlsfastion.

d) In your view, was the duty of care owed by DLA to CEC ever clearly defined, even at the later stages of the project?

| cannct comment on whether the duty of care was ever sufficlently clear as Gill Lindsay was dealing with this matter.

11.

By e-mail dated 2 August 2007 [CEC015664770] vou sent a draft options paper [CEC01564771] which included the option
of CEC obtaining independent legal advice on the infraco contract, Duncan Fraser forwarded that options paper to Andrew
Holmes by e-mail dated 2 August 2007 [CEC01586648],

On 23 August 2007 Colin Mackenzie forwarded Giil Lindsay an e-mak from Buncan Fraser [CEC01567522] noting that he
was “clearly very concemed that the contractual risks should ba reviewad externally on behalf of the Councll, and has hls

Director’s support in that regard”,
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By e-mall dated 2 September 2007 [CEC01566805] Duncan Fraser set out the scope of a proposed Instruction to external .
consultants to review the risks arising from the Infraco contract, and the adeguacy of the headroom available to CEC,

The minutes of a Properly & Legal Meeting on 4 September 2007 [CEC01561179] noted (page 2), “Council Solicitor declined
that opportunity to appoint independent solicitors, Instead choosing to rely upon DLA letfer of comfort to act in the Council's :
inferest subject to agreeing the appolntment of DLA ... If is the belief of the group that It is stilf prudent to seak lagal advice
before anabling the contractual approval”.

On 18 September 2007 CEC published an Invitation to Tender Notice for provision of consuilancy services %o review the
contract risk alfocation matrix for the infrastruciure and tram vehicle contracts and ldentify those risks that remaln within the
public sector fetc]” {TIEQD878245].

By e-mail dated 24 September 2007 [CEC(01652868] Duncan Fraser sfated that the Directors of Finance and City
Development were In agreement with the appointment of Turner and Townsend to carry out an external review of the matters
set out the brief [CEC01652669].

By e-mall dated 27 September 2007 [TIE00663266] Susan Clark, TIE, asked Malcolm Hufchison whether the OGC team
would be abls to Include a review of risk as part of the forthcoming OGC review. It appears that that was duly done (see
below), with the result that Tumer and Townsend were stood down.

a) What were you views on whether the Council sheuld have taken Independent axtemal advice (whether legal or
otherwise) on the risks arising from the Infraco contract?

| can only comment on the legal aspects as this was my area of expertise. 1 was very clear throughout the project that my
view was that the contract should have been independently reviewed on behalf of the Coundil by extemnal lawyers with
appropriate experience of such projects. This would have more fully Informed, and likely better protecled, the Councll's
position as guarantor, My concerns were also highlighted In my emails to Alan Squair and Colin Mackenzie on 1 August
2007 [CEC01564788) and 22 August 2007 {CEC01564733].

b} Did you agree with the declslon that appsars to have besn taken in relation to CEC not instructing an extemal
independent legal opinion (and, Instead, relying on the advice of DLA)?
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No, | strongly disagreed with that decision. Indeed, in addition to my email to Colin Mackenzle on 1 August 2007
[CEC01564769] In this regard, | also sent a document [CECO01564783 & CEG01564784] containing a draft email to Colin
Mackenzle on 15 August 2007 which he amended and sent to Gilf Lindsay that same day [see [CECG0093273]]. This
clearly set out my significant reservations in this regard. My view remains that independsnt legat advisers should have bean
appointed by the Coungil.

¢) Did you agree with the decision that appears to have been taken that a review of risk would be carrled out by the OGC,
as part of their review, rather than by external consultants such as Tumer and Townsend?

I can only comment on the tegal aspects and my view was that, regardless of any other review findings, only an approptiately
experiencod lawyer could provide the legal comfort that the identified and agreed risks were appropriately reflected In the
agreed confractual terms and that the confract was fit for purpose from the Council's perspective.

d) For the avoidance of doubt, who decided that it would he sufficient for the CEC to obtain advice from DLA and the OGC
on these matters?

| am unable to comment on the OGC decislon, | have no reason to contradict the minutes of 7 September 2007 noted
above with regard to the decision laken not to engage an independent legal veview.  In addition, the notes under “Actlon”
on page 2 in the Property and Legal Group minutes of 11 September 2007 {see CECOT567635 & CEC01567636] also
provide some further commentary [n this regard.
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An Office of Government Commarce (OGC) Review was carried out in September/October 2007 [CEC01562064] and
resulted in a “Green” rating {i.e. “The profect is on farget fo succeed provided that the recommendations are acled upon®).

The report noted the followlng possible matters of concem;

» While preliminary deslgns had been completed, only 65% of detalled designs wers completed {p2).

* The entire costs of the project could not be finalfsed until the due diligence process with the preferred bidder, value
engineering and alignment of contract terms had been completed (p4).

¢ The timeliness of project defivery was of concem. Both bidders had raised the concems that the planned preferred
bidder period, which included due diligence on the designs and the novated contracts, was tight {(p5).

= While the tools being used by TIE to identify, monltor and manage the risks were “mpressive”, “If there is any
waakness, we would note that discussions of these pisks have not always been reflocied in specific actions in the tram
profect board minutes” (p7)

a) Did you see the QG review? What were your views on the above matters?
I do not recall seeing this documenl and am therefore unable to provide any clarification on this matter. However, even If |

had been aware of findings of the OGC raview, my position with regard to an independent legat reviow balng required
would not have changed.

[EED

On 15 Oclober 2007 the OGC review team produced a furlher report, "Project Risk Review” (CECD14096784).

The report noted that a number of Hisks remalned with the public sector, inciuding: the outturn price and delivery programme
of MUDFA works; that the design and approvals processes delay the programme: that Financial Close was defayed and
had knock on effects on approvals and programme; that the SDS novation process was not fully effectlve; changes of scope;
third party delays; delayed andfor qualified acceptance; and project management skifls and costs.

The report further noted, “We endorse the assessment that the level of public sector risk on the capital expendifure
programine Is currently £49 miliion at a 80% confidence fevel. Further our best estimate of the schedule risk is currently 21
days also at a 90% confidence level. This equates lo a capital expenditure risk of a sum of £2.2 million in the conlext of the
proposed goniracts”. The report concluded, “Wa belisva that the overall headroom of £49m in the capital expenditure Is a
prudent pravision at this stage of the profect's developmant’,

a) What ware your views on these matters?

21




T LR NI DR SRV SV RPE T

| do not recalf seeing this document and can therefere not provide any comment.

b} What were yeur views arcund that time on the adequacy of the risk allowance? Did your views in thal regard change at
any time (and, of so, when and why)?

| was not Involved in setting or roviewing the risk allowance as this was a finandial and technical matter and | am therefore
unable to comment.

14. | On 25 October 2007 the Councli's approval was sought for the Final Business Case, version 1, in respect of phase 1a
{Alrport to Leith Waterfront). A Joint report was provided by Andrew Holmes and Ponald McGougan [CEC02083538].

The report to Council noted that:

+ The SDS had prepared preliminary deslgns and were currently finalising the defailed designs. (para 3.22}

« ‘it is anticipated that the SDS and Tramco confracts will be novated to the provider of the infrasiructire works, This

i o means that significant elementis of the responsibility for the design and vehicle provision and the risks associated are

o transforred fo the private sector” (para 3.27);

« The estimated capital cost of phase 12 was £498m; “There is detalled informatian behind fthe] estimates, which take
due allowance for risk contingency and further scope for savings, but a fulfer breakdown cannot be provided at this stage
for reasons of commercial confidentiallty” (para 4.2).

« "The Infrastruclure costs are also based on the fixed prices and rates received from the recommended infrastruciure
bidder. However, there is scopa for this cost to move slightly, prior to contract close as further design work Is required.
fo define more fully the scope of the works lo allow a firm price to ba nagotiated. There is a risk allowance fo teke account
of these varlafions. The price also sssumes that savings can he made on the proposals through cerfain Value
Engineering Innovations proposed by ... TIE and the infrastructure bidder” (para 4.3).

+ The estimates Included a risk allowance of £48m, which had heen ¢alculated based an the perceived cost and likslihood
of over 400 risks in the project risk register, A statistical analysis known as Quantified Risk Assessment was camed out
at a 90% probability leve) and had concluded that thare was a 80% chance that final costs would be within that risk
allowance, which "demonsirates a higher than normal confidence factor for a projeet of this scaie and complexity” (para
4.10).

» 1t was noted that “The risk contingency /s designed to cover additfonal unforeseen costs, but it Is recognised that there

is an elernent of residusl riek of cosfs exoesding gurrant cotlmales, It should oieo be nofified that the risk contingeney
22
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dogs not cover major changss fo scope. The scaope of such changes will be reviewed after completion of the Tram works
and commencement of Tram operations” (para 4.32).

« "Fixed price” and contract detalls would be reported to the Councll in December 2007 before contract close In January
2008, (para 5.3).

The Final Business Case, version 1 {CEC0164923E) noted:

= “The Jevel of risk ailfowance so calculated and included in the updated estimate represonts 12% of the underlying base
cost estimates. This was considered to be a prudent allowance to allow for cost uncertainty at that stage of the project,
it reflected the evolution of design and the increasing level of cettalnty and confidence in the costs of Phase 1 as
procurement had progressed through 2008. TIE continued to comply with the HM Treasury recommendations for the
estimation of potential OB and had defermined, in consultation with TS, that no alfowances for OB were required in
addition to the 12% risk aliowance above” (paragraphs 10.13 and 10.14) (these provisions were essentially the samse as
the provisions on rlsk and optimism bias Included in the draft FBC dated November 2006, CEC0G1821403, paras 9.11
and 9,12).

+ "By the time of the DFBC, OB was effectively eradicated, as per the findings explained in the Mott MacDonald Review
of Large Public Procuremant in the UK. This was in view of graater scheme cerfainty and the mitigation of factors buflt
fnfo the procurement process, as well as profect specific tisks and ernvironmental and external risks. Instead of using
0B, TS and CEC adopted a very high confidence figure of 90% (F20} In the estimate of risk allowances to cover for
specified risk, unspecffied risk and OB” (para 11.43).

a

—t

It would be helpful if you could explain the process by which that report was drafted (including which Individuals, from
which organisations, had an input into drafting the report)? What was your role or input In drafting the report?

| am unable o provide much by way of clarlfication in this regard. | was provided with a copy of the report on § Cefober by
Andy Conway and sent a number of comments to Alan Squalr on 10 October 2007 [CEC01564880].

b) To the extent that information in the report was provided by individuals outwith CEC, what steps, i any, were taken to
confirm the accuracy of that information?

{ am unable to confirm.

¢) Dld you consider that the report to Council fully and accurately reported on the delays in relation to design, approvals
and consents and utility works and the risks arising from these delays?
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| highlighted a number of issues in relation (o risks in my emall to Alan Squalr of 16 Oclober 2007 [CEC01564880] including
that “To my mind the whole report Is fight on risks but that's nof my call'’ and that “8.30 obviously gives a clear sfgnal that
the Council believes it is reasonable io rely on fie's work to date. I'm nof sure this is consistent with views expressed
previously'.

d) What was your understanding of how the Infraco contractor could provide a fixed price, and how deslgn risk could be
transferred to the private sector, given the delay in design, approvals and consents {and given the design and TRO
milestones noted at page 191 of the FBC whereby, for example, detalled design for phase 1a was not expected 1o be
completed until September 2008)?

tle was responsible for recommending a contracting strategy to the Counsll. That would have Included appropriately
managing design risk and any associated financial and risk Impacis.

I am unable o provide any further clarification on this matter as | was not invoived in advising on this aspect of the project.
To hopefully assist the nqulry my high level comments re design and associated slsks are noted above in the preamble to
my responses.

13,

The Highlight Report to the IPG on 15 November 2007 [CEC01398241] notad, under Detailed Design Review Process,
“Reviews of the Individual disciplines of the detafled design continue. The packages have yet to be coordinated by the
designers therefare the vaiue of these reviews is imited and afl packages will require resubmission when complete and
fully coordinated by the designers and TIE. Further delays to the deslgn programme are becoming apparent with alf
technical reviews programmed (o complete after financial close” (para 3.3).

a} What was your understanding of, and views on, these matters? What was done to address these matters?

1 was not Involved In advising on the detall of design and related matters and can therefore provide no further clarification.

16.

By e-mail dated 20 November 2007 [CEC(1383667] Duncan Fraser advised Andrew Holmes that TIE had agreed to &
fixed price contract far [nfraco on the original basis, namely, that the defallad design would be completed hy SDS, that all
the designs were technically approved by the road authority and that all desigh had prior approvals granted by planning.
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He further advised that only some of the designs had besn completed in detall, none of the designs were technically
appraved and only 4 out of the 61 packages for prier approvais had been agreed. He considered, in the absence of
informatlon from TIE, that an allowance of £26 million should be made to enable changes to be made post finandal closa
with BSC. He further noted that he raised that at the last IPG but there was a concern about such a stalement betng
minuted and suggested thet that “demonstrated a Jack of understanding of how technical lssues can transiate into
increase on costs through changes to time as well as money, especially for a fixed price contract”,

a) What was your awareness of, and views on, these matters?
| do not recall being aware of these specific concems at the time and cannot therefore comment.

However, my high-level concerns re consents were later highlighted (for example in emails on 28 November 2007

[Document CEC0O1400081] and 23/24 January 2008 [CEC01395113]). This noted some of my general high-level concerns

re design and what could in practice be priced.

17.

You ware copled info an e-mail dated 28 November 20067 [CECG01544715] i which Colin Mackenzie adviscd Sharon
Fitzgerald of DLA Piper, that the recent meeting of the Legal Affairs Commiites {CEC01500853] had noled that "DLA would
report to the Council independently of Andrew Fifchle, who would ke acting in his TIE Contracts Directors role”,

a) What was your understanding of whether Mr Fitchie was employed by, or secondad to, TIE at that ime?

| cannot fully recall this Issue. | bellsve he was seconded to tie as Commercial Director. However, | am unable to provide
further information on the scope or detail of his role.

b) While Mr Fitchie was employed by, or seconded, to TIE, to what extent did you conslder it appropriate for Mr Fitchle
to continue to give advice, on behalf of DLA, to CEC and to what extent did you consider that any advice from DLA _

to CEC should be provided by another solicior?

With regard to his providing advice to the Councll, | had made my view clear that an independent legal review was
required. [n those circumstances Colin Mackenzie and | understood that Gill Lindsay was dealing directly with DLA with
regard to sesking legal advice on the asceplability of the confracts and other matters relating to these aspects of the
project,

25

Whe il MY ol et b




‘920070 L2000000RIL;

c) Did DLA report directly to the council en the issues outlined in Colin Mackenzie's email?

{ L'am unabls to comment as [-cannot recall. However, it appears from my emall archive that varlous emalls were sent back

and forth among Colin Mackenzle, Alan Squair and Gl Lindsay during late Novemberfsarly December 2007 in relation to.
the DLA latters;. “See for examiple the emall frorm Colin Mackenzie to Gilt Lindsay on 7 December 2007 isee

CEG(1400190 & GEC01400191 ] anch email from Golin Mackenzie lo Alan Coyls and others dated 4 December 2007 [see |

CEC01397560], emall from Colir Mackenhzis to Sharon. Fitzgerald 5 December 2007 [see CEC01400181] and emall from

‘Alan Squair to Glll Lindsay dated 29 November 2007 [CECG1397608].

. . . . o | 28 Navember
18. | By e-mail dated 28 November 2008 [CEC01480081] you set out your views on ceriain key issues that the Difactars should ‘2008 should be
be aware ofto inform their decision making process, 28 n;pve_mper
200

You rAoted that BBS were unhappy with accepling the novatlon of the SDS doniract as $DS were not botind to process the |

designs within spacific timescales, whereas BBS were time bound In terms of project delivéry. They had therefore asked if
there were any approvals etc which TIE/he Councli would be witling to take back the risk on.

a) Your view was that the Councll should not do this, but this appears to be ultimately what happened. Was this option put
to Directors and was there a conscious decision by Directors 1o take back the fisk ariging from cutstandling deslgn and
approval of that design?

' The relevant risks were incorporated into the briefing note sent to the Directors on 3 December 2007 by Alan Coyle, | am

unable to provide further clarification as to the dacisions the Direclors reached with regard fo how to deal with these risks.

b) What was done In response to.your concern that GEC would effectivaly have no recourse to TIE, even if te wers entirely
négligant? :

tam unable to confirm, Glven that It was wall kriown that fie effectively had no assets, | can only assume that the relevant
senior officers consldered this and decidad to accept this risk.

¢} What was done in response to your concems that the outturn cost of £498m, was not realistic given a nurber of
commercial goalposts had mqved since Qctober (eg further lack of approved drawings ete)?
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Again, t am unable fo comment further.  These ware my concems at the time at a headline level but this was simpiy a
“common sense” commentary. | would not have been able to advise on the detall of whether this was a reafistic number
from a tochnical perspective. This issue was folfowed up by Colin Mackenzie in his emails to Gill Lindsay on 12 February
2008 [CEC01400837] and 28/29 February 2008 [CEC01400987].

d) Did Directors give any consideration to your suggestion that BBS be given an additional fixed sum o accept the
approvals risk?

| am unable to provide further information in this regard.

€) Do you think the report to the Councll dated 20 Decermber 2007 adequately highlighted that the there was litfle protection
1o the Council in the event of TIE's failure to deliver?

it would have been up to the authorfowner of the report at the time to decide which risks required to be included within that
raport.

19.

By a-mall dated 28 November 2007 [CEC01347521] Alan Coyle circuiated a draft Directors Briefing Note,
The Briefing Note was discussed at a meeting of the Chief Executive’s internal Planhing Group on 11 December 2007.

a) What were your views on the matters set out in the Briefing Note? Did It adequaiely cover the concems raised in your
email above [CEC01400081]7

| sent a furthet email at 16,58 on 29 November 2007 to Alan Cayle [CEC01394873] seeking to ciarify a further few points.
b) Are you aware what was done in response to the matters in the Briefing Note?
No.

c) What were your views on the extent to which, If at all, Councll members should be advised of the concarmns in the Brisfing
iNote and whather it was appropriate to Inzlude Its contents In the report to Qounci on 20 Decomber 20077
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Cleariy | was of the view that these issues should be highiighted to the Direclars 1o Inform their draffing of the report to
elecled members. However, ultimately if Is the authorfowner of the relevant Council report who decides on the contant as
they are best placed to assess what should or should not be included.  There Is reference to these decisions being
considered in the final paragraph under "Council Report® in [CEC61560867). in addition, Colin Mackenzle hightlighted the
issues with regard {o reporting to members to Jim Inch in an emnal on 4 December 2007 {CECD1400143].

As an aslde, | do recall having a conversation with Colin Mackenzle sometime in Autumn 2007 about whether we should
inform the Council's Monltoring Officer of our views on the project. | recall that this was particularly around the decision
not to obfain an independent legal review and the risks assosiated with this. 1 further recall that the conclusion we
reached at the time was that there did not appear to us to be anything illegal or maladministrative to report, They
appeared fo Us to be essentially risk based declsions with which we may not have necessarily agreed but were left fo
assume that those who presumably had the full plcturs were taking these risk bassd decisions having fully considered alf
relevant lssues, These type of issues were persistent concems for us and are, for example, referenced in Colin
Mackenzie's commert In his emall on 1 May 2008 (with which | confired my agresment) - “Are membaers belng properly
seived by officers? Are there Implications for us as professional legal advisers?” [CEC01241889]; and (ii} in Colin
Mackenzie's email dated 15 August 2007 [CEC00013273] (much of which | drafied and also discussed with him) [see
CECD1564783 & CECO1564784] - *when it comes fo fundamental jssuas of risk on contracts worth in excess of £350
milifon, { would be faifing In my professional obllgation not to draw such cancerns o your aftention, or indeed fo members
hefore a crucial decision Is taken”,

d} Were the main concemns set out in the Briefing Note ever resolved to your satisfaction?

No.

20,

The minutes of the rheetlng of the Legal Affairs Group on & December 2007 noted that there would be further negotiations
belween TIE and BBS between the Council meeting on 20 Pescember 2007 and Flnancial Close on 28 January 2008
fCEC01500867].

a) What was your understanding of the further negotiations that would take place after tha Council meeting on 20 Decamber |
20077
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| da not recall being given any Information on these negotiations. | was notinvolved In, or advising on, this matter. However,
I note in [CECE1501051] that the minules of the LAG maeting on 17 Dacamber 2007 record that Willie Gallagher “reported
that the infraco Contract is now af 7% fixed price with BBS taking on design risk, Further negotiations fo be undertaken
betwean now and financial close”.

b) To what extent were CEC kept updated on these further negotlations?

I do not recall being given any information on these nagotiations. | was not involved In, or advising on, this matter.
However, | note from the minutes of the LAG meeting on 7 January 2008 that Willie Gallagher “reported that the contract
negotiations with BSS are procesding satisfaclorily and foffowing the trlp to Garmany fixily on price, scope and
programme as reported to Council on 20 Decernber 2007" [CEC0O1475%21).

21.] On 13 Decomber 2007, Colin Mackenzie forwarded you an email for information. In this emall G Lindsay asked Colin
Mackenzie to "constant interface with Tie and their teams and officers here to provide all support between now and Monday
mid-morming to de risk as agreed and secyre completion of alf actions as agreed yesterday” [CEC01400311].

a) What did you understand Glif Lindsay to be asking Colin Mackenzie to do?

| am unable to provide clarification on ihis matter.

b) Did you think that this was reasonable In the circumstances? If not, why not?

| am unable to provide clariflcation on this matter as | wes nat clear what was being requssted of Colin Mackenzle at the
time.

22. | A mesting of the Legal Affairs Group took place on Monday 17 December 2067 [CEC01501051]. The minutes noted that

W@ [Willle Gallagher] reported that the Infraco Coniract is now af 97% fixed price with BBS faking on design risk. Further
negotiations to be undertaken between now and financial close. AF [Andrew Fitchie] nofed that CEC/TIE will need to be
Glear on what elements of SDS ongoing deslgn novatlon will be included {or excluded)} from novation agreement between
BBS and SDS. Approval of design remains an item of concern for BBS as SDS are not tied to a timeframe for oblaining
the required approvals whereas BBS are” (para 2).
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a) What was your understanding of thess matters?

t was not at this meeting and cannet recall being involved in or advising on these mattars. In any event this would have
related to the terms of the agreements and associated matters which, as noted elsewhere, 1 was not advising on.

23.

We understand that in the middle of December 2007 negotiations took place at Wieébaden. Germany, between
representatives of BBS and TIE and that on 20 December 2007 an agreement, or heads of terms, ware reached (the
Wiesbadan Agreemant) [CEC01434387] [CEC01431386],

a) What was your awareness and understanding of the purpose and outcome of the discussions in Wiesbaden? By
whom, when and how were vou advised of these matters?

I do nat recall being advised on the occurrence, purpose or outcome of these negotlations.

b) Were officials in CEC legal ever provided with a copy of the Wiesbaden Agreemant, or briefing on the effect of the
agreement?

Not to my recollsction.

24,

You ware copied Inlo an e-mail dated 18 December 2007 [CEC01387921] from Colln Mackenzie to Gill Lindsay stafing the
view that after the Councll meeting, a lotter should go to TIE from Tom Aitehlson formalising the outcome of that meeting
and setting out the product which TIE will be required o dellver before they recsive authority to enter the BBS contract. He
was conicemed that they did not appreclate the gravity of the situation. He noted that there was silll a remote chance that
tle would nol deliver sufficlent comfort for Tom Aitchison fo authorise financlal close, simply because a number of matters
were In the contro] of third parties. in this email he restates again that he does not believe the Legal Affairs Committee is
the appropriate "sign-off " medium. The Chief Executive would require to be satisfied by his officers, and not by a Committes
of a Council-owned company.

a) What were your views on the points raised by Colln Mackenzie?

I had no further comments. | responded to Colln agreaing with him that same day af 16,45 [CECO01394965).
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b} What were your views on Gill Lindsay's response?

Tha responsa did not appear to give Colin Mackenzie much, if any, clarity. The issue referred to with regard to Councillor
Wheeler ralated to the Operating Agresments.

25,

On 20 December 2007 Donald McGougan and Andrew Holmes presented a joint report to Council [CEC(2083448]
seeking members' approval of the Final Business Case, version 2 [CEC01395434] and seeking staged approval of the
award by TIE of the contracts, subject 1o (1) price and terms belng consistent with the FBC and (2) the Chlef Executive
being satisfled that all remaining due dilgence was rescived to his saflsfaction, It was noted that the estimate for phase 1a
of £498m (inclusive of a risk allowance of £49m) as reported in October 2007 remained valid.

a) It would be helpful If you could explain the evolution of the joint report Including which Individuals, from which
organisations, you understood had an input into the drafting of the report? i

t do not recall either drafting or commaenting on this Gouncit report and am therefore unable to provide any dlarification. |
was, however, involved in drafting the Operating Agreement which was appended to this report.

t) To the extent that information in the report was provided by Individuals outwith GEG, what steps, If any, were taken o
confirm the accuracy of that information?

| am unabls 1o comment as | am not aware of what steps may have been faken.
¢) Why was there a need to add the qualifications noted above In relation to giving approval to TIE to award the contracts? :
1 am unable to comment on why those specific issues wera added, but that type of wording is not unusual where delegated
authority Is to be given by Gouncil to an officer on ah effectively restrictad basls (le delegated to approve the final terms but
only within certain agraed parametears), i

d) What did you understand to be the remaining due diligence matters that required to be resolved?

| do not recall heing involved In assessing any required dus diligence matters.
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@) Do you consider that the report adequately outlined the Hske set oLt in Ihe Directors Briefing Noie. noted above? Did |
you have any concems in relation to the report io the Councit?

In my view the report does not contain sufficient visibility of the risks Identified in that note. However, as noted elsewhere,
it would have been up to the owner of the report to decide on and approve which risks to include. As such | would have
assumed at the time that these matters had been fully considered and deliberately left out.

f) What was your understanding, at that stage, of whether agreement had been reached betwesn TIE and BES In relation
to which party would bear the rlsks and liabllitles arising from incomplete and ocutstanding design, approvals and consents
and how that was, or would be reflected In the Infraco price, and pricing schedule?

{ was not aware of what agreemant had been reached and/or how that was o be documented. As noted elsewhere, | was i
net advising on these aspects or how it would be documented,

9) What was your understanding at that stage of the main risks for the Council arising from the infrastructure contract,
inctuding which party bore risks arfsing from incomplete uiility diversion works?

t am unable to comment as | was not involved in advising on this aspect of the project.

The Report to Council noted that that some allowance had been made for risk asseclated with the detalled design work
not having been compleled at the time of financial close (para 8.1). Nonstheless, it stated that the fundamental approach”
had been to transfer risk assoclated with design nothaving been completed to the private sector and that this had largely
been achieved (para 8.10) {see alsc, howaver, para 11.59).

h) Were you concerned that allowance had only, apparently, been made for delay resulting from design and not, for
exarmple, for delay resulting from unforeseen ground conditions or Isstes with utilities?

| am unable to comment as | was not Involved in advising on these aspects of the project.

[} Which risks associated with design work did you understand to be transferred fo the private sector and which had
been retained by the Council? What advice was provided to the Councll In this regard and from whom?
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I cannot comment as | was not advising on the coniractual terms or risk transfer provisions in this regard. 1 understood
that Gill Lindsay was dealing with DLA on such matiers.

The Report noted that the riek contingency did nat cover major changes to scope and that changes fo the programme
could involve significant costs that ware not currently atlowed for In the risk contingency (para 8.16), i did not consider
what events might cause changes to the programtne, how likely it was that they would anise and what, if anything, was
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being done to mitigate the risk.

)

Did CEC legal officlals seek further clarity on the costs that could arise from changes to scope or changes to the
programme (including, for example, what events might cause changes to the scope or programme, how likely it was
that such changes might arise and what, if anylhing, was being done to mitigate these risks)?

| cannot advise further as | was not Involved in advising on this aspect of the project.

k} Was there ever discussion about postponing the award of the Infrastructure contraet untlf the deslgn and utility

diversion works were complete? If not, why not?

| cannot confirm whether or not such discussions took placa, but | do not recalt any such discussions.

The Report also noted that that some risks were retained by the public sector (para 8.13). These included:

Agreements with third parties including delays to utility diversions
Finallsation of technlcat and prior approvals.
Absence of Professional indemnity Insurance for TIE as it was wholly owned by the Council.

Wers you concerned that the Councli retained the risks noted above (and, If so, what was done to address any such
concems)?

| am unable o comment as | was not invelvad in reviewing the coniractual terms or the associated risk transfer provisions,
proposed mitigations and allowances.
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m) Did there come a time when you wera satisfled that the canditions in relation fo glving approval to TIE to award the
contracts had been met and If so, when and an what basis were you so satisfied?

No.

26,

The Finat Business Case, verslon 2, dated 7 Dacember 2007 [CEC01395434), noted that the capital cost of phase 1a
{Alrpott to Newhaven) was £498m and that there was a high level of confidence in the cost estimate {such thaf there was
a B0% chance that the costs would comé in below the risk-adjusted level). There was reference to infraco belng a “fixed”
price or “lump sum” contract (paras 1.68, 1.71, 7.1, 7.127b, 10.53). The risks ratained by the public sector were set out
at para 1,85, it was noted that the public sector was “exposed to significant, but diminishing and manageable, risks during
the remaining perlod of scheme development” (para 11.57},

a) What was your understanding, at that stage, of the extent to which the Infraco contract would be a “fixed” price or
“lump sum” contract (plezse explain your understanding of the meaning of these terms)?

I was not involved in reviewing the Infraco contract terms or assessing pricing or refated matters and am therefore unable
tc comment.

b) What was your understanding, at that stage, of the main risks retalned by the public sector, including, in particular, the
risks to the public sector arising from Incomplete and outstanding design, approvals and consents and incomplete
advance utility works?

1 was not involved In reviewing the Irdfraco contract or assessing risk and can thersfore not comment.  In January 2008 |
did flag high level risks to the project with regard to design and consents, but as noted above this was at a conceptual
rather than detalled level.

c) What was your understanding as to (i) why the risks to which the public sector were exposed were “diminishing” and
(ii) how, and by whom, these risks would be "managaed” during the remaining period of development of the schema?

| was not Involved in reviewing the Infraco confract or assessing rigk and can therefore not provide any clarification on this
matter,

34




SE00 D LLOOCOOOINL

Between January 2008 and May 2008

27,

You were copied in on an email from Gill Lindsay o Colin Mackenzie on 3 January 2008 [CEC01400439] stating that all
possible CEC resources relating fo the ETN Project are utilised on a full-fime basls as agreed, to support the legal work
which requires to be undertaken as a matter of the utmost urgency during January fo ensure financial close. The email also
requested that Colin Mackenzle ansure that there was sufficlent presence by this Division at Tie offices as required during
this period. Finally [t was requested that Colin Mackenzie have constant interface with Sharon Fitzgerald of DLA in respect
of understanding 2nd recognising and providing instructions as appropriate in respect of progress towards financial close
and risk assessment on the principal contracts.

a) What role did GEC legal play in the project during January and leading to financial close?

The contract negotiations were led and controlied by tie.  As detailed above, Gill Lindsay had decided to rely en DLA fo
advise it in relation o the approprialeness of the contractual and related terms. 1 understood that she was dealing with
these matters with DLA. | was principally involved in negotlating the operating agreements with tle and TEL af the time.

b} What role did you personally play in supporting the legal work undertaken durlng January to ensure financial close?

| worked on a task specific basis as directed. During this period | worked mostly on the tie and TEL operating agreements
and related governange matters, | was also absent on medical leave for a large proportion of this period.

c) Were TIE receptive to Input from GEC legal?

Not atways. In my view CEC Legal appeared to be viewed simply as another unwelcome governance hurdle to be
overcome. By way of example, some of my concerns were later expressed in an emall to Andy Conway on 17 March 2010
[CEC00482550).

d} What opportunity were you given to assess and comment on the sonfracts in advance of financial close?

As noted elsewhere, | was not involved in advising on or reviewing the contractual terms or related documentation as | was
not appropriately qualified to do so.
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@} Were you or other collsagues in CEC Involved In the preparation of the attached spreadshest [CEC01395099]7 Were
you satisfied that all of the critical decisions had been taken, to enable the Chief Executiva to use delegated powers to
enable tie to sign the contracts?

1 am unable o recall whether | commented on the spreadsheet,

No, in the absencs of an independent legal review | could never have been satisfied that the Councl's position had been
appropriately protectad.

28.

The Legal Affalrs Grolip met on 7 January 2008 [CEC01475121]. Again you did not attend this meeting however Colin
Mackenzle reported back to yourself and others by emall later that day [CEC01384528].

a) Colin Mackenzie noted that not only did CEC legal have to finalise the list of Dellverables but CEC had to take a view
on the minlimum level of sign-off to be achieved by TIEIn each category hefore CEC legal could make a
positive recommendation to the Chief Executive. What minimum leval of sign off was agreed? Was this agreed with
Diractors[CECD1397998]7

1 cannot conflem as | was not involved in agreeing these matters.

b) Were the malters listed in Rebacca Andrew's emalt sufficlently addressad by CEC legal and tle [CEC01384528]7 If not,
why not?

| cannot confirm, | do hot recall being involved In advising on those matters.

¢} You were copied Into an emall from Colin Mackenzie to Gilt Lindsay which Informed her that CEC legal could not take
the matter of deliverables any further and that in his view the Chisf Executive should not concede on any of the
deliverables before authorising the contract [CEC01400573]7 What did you understand from Gill LIndsay’s response to
that email?

t do not understand Gill's response and do not think | did at the time. it certainly did not appear to answer Colin's concemns.
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29,

The report to the IPG on 18 January 2008 [CEC01398148] noted that TIE were to provide a list of exciusions from the
Infraco coniract with a value against each item and that CEC required a statement on the percentage of costs that were
fixed, the percentage outstanding as provisicnal sums and a pragramme for moving these to fixed costs,

Confirmation was awaifed from BBS of the emerglng quality of the design.

Full detalls were required from TIE of the status and degres of completion of design work, including prior and fechnical
approvals, if approvals risk was not being transferred to BBS, the Council needed to know the impact and likeflhood of the
risks and the strategy for managing the rigks.

a} What was your understanding of, and views on, these matters?
| do not recall being invelved in the detall of any of these matters and am unable to provide any further clarification,

b) What was your understanding of the nature and purpose of the due diligence exercise belng undertaken by BBS on the
design?

I was not involved in design related matters 80 am unable to provide any further clarification.

¢} In relatlon to risks arising from incomplete and oulstanding design, prior and technical approvals, what was your
understanding at this stage, of (a) who bore these risks, (b) the impact and Hikelihood of these risks arising and {c) the
strategy for managing these risks?

As detailed above, | provided some comment on the potential for risk arising from incomplete design in early 2008.
Howsver, as | was not involvad in design related matters and nor was | advising on the related Infraco contract terms or risk
provisions | am therefore unable to provide any further clarification in this regard.

30.

On 21 January 2008 you emailed Gl Lindsay ICEC01395072] noting that Colin Mackenzie's polnt was that in general, it
was not clear that all issues would be closed out by Financial Close. It would therefore be up to the Directors to decide how
much of the Councll's requirements had to be satisfied before tie could be given the go-ahead.

a} What were your views on this matter?
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The original email chain had dealt with the Cperatling Agreemerits. It appears that | was being asked by Gil Lindsay, in
Colin Mackenzie’s absence, to look at the wider contractual issues. | was simply relterating what | understood Colin's
points ta.be,

B) You queried whether i{ would be risky to aflow the contract to be signed while certaln Issties remained to be closed out.
By way of example, you noted the chance of a delay claim should negotiations with NR stall. What was Gill Lindsay's
response to your emall?

1 do not believe that { recelved one.

31,

The minutes of a meeting of the Legal Affalrs Group on 21 January 2008, In relation to Consents and Approvals, noted that
you ashad who would be llable If SDS does not work to the programme — MC [Mathew Crosse] noted that the SDS Novation
Agreement would take care of this. At your request Mathew Crosse was to confirm that the Agreement contalns defalls of
wha will take the risk on knaock on effects of delays” [CECO14764091

a) Did Mathew Crosse provide g satisfactory answer 1o your question?
I do not recall a response heing provided.

b} What was your understanding at the time of the risks that could arlse if SDS did not work to prograrmme and the party
that would be liable for these risks?

As { recall, this was a general point of concern raised by me at the tims rather than at any level of detail. The risk appeared .
to me at that time fo relate to possible costs of delay which may be incurred if the relevant consents were not in place, At
its most simple, you cannot bulld something which has net been either deslgned or approved.

32,

By e-mail dated 22 January 2008 y'ou noted ‘a sr‘gnr'ﬁcani‘ {ssue with regard [ design approvals and consents”, against the
background that “the design process /s now over 12 months lafe In delivery” [CEC00481318).

By e-mail dated 29 January 2008 to Gill Lindsay you included proposed text to the Directors of City Development and
Finance on the “Consents lssug” as follows, “as CEC has no real visibifity on what Is being delivered in relation to the
currently approved drawings, this opens up the possibliity of significant risk of Increased cost to the project. | shouid be
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grateiul If you would confirm whether or not you arg of the view fthat CEC should accept the unquaniified risk of claims for
compensation as a result of this sifuation. Unforfunately the only way fo exclude this risk entiraly would be to require alf
drawings to be approved befors financial close, which will be impossible on current imescales” [CEG01395151]).

a) What were your views on these matters?
My views and undersianding at the fime are as defailed in the email,
The concerns set out In my email primarily related to design delays having the pessibility of causing two problems:

1. delay claims for prolongation eg re preliminares,  For example If design was not acceptable to Planning or required
significant changes then the delay may be altributed to the Coundil which could incur additional costs; and/or

2, claims for betterment.  Although | was not invelved in the detail of the contractual terms, 1 understood from tie that
BSC had priced for delivery of the Employer’s Reguirements which | understood to be the entire tram system. This
was why | requested that City Development confirm that the Employer's Raquirements did what the Council expected
them fodo. At a very simplistlc level | was concerned that the Council’s expectations re the standard of the system

may only come to light through the planning process, so extra costs could be determined to be betierment and

therefore for the Councilftie to pay for,

The possibllity of additional cost as a result of what | understand was later concluded to be the fact that BSC had effectively
only priced for part of the tram system {ie that designed up to November 2007} was not considered by me at this point as |
was not aware of this issus until many months after signing.

To put this email [CECC0481318] and others Ih context, it Is worth noting here my perception of what would have been
“significant” In terms of cost Increases to the project at the time. | recall at the time considering that a sum of eg £1m was
a very significant Increase in project costs and that the move from £508m 1o £512m in May 2008 was an enormous change,
The reason for highlighting this is that, had | been aware of the possibillly that design had been frozen and parts of the
system had effectively not besn priced for by BBS, then | would have advised at the time that the magnitude of the risk for
the Coungcil was far higher in terms of both likelhood and impact. Put simply, the materiality of the risk | was warning abott

at the fime in relatlon to approval delays and befterment was far different from that which would have been the case had | :

known that the BBS price was basad on drawings which only reflected delivery of a partial system.
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[33.

©n 22 January 2008 [CEC01395085], you sent an email to Gill Lindsay stating that your preliminary view was that the
neatest way to protect the Council's interests re the consents issue was to seek confirmation from DLA that the Infraco sulte
of documents will only allow CEC to pay compensation for any delay in relation to consents/approvals in a limited sat of
clreumstances. Those clrcumstances should be limited to (1) where CEC requests a change to the project which is oufwith
the agreed scope of works; or (i) where CEC fail to mest deadiines as a result of CEC's own fault; or (ill) any other
circumstances which City Development confirm are ok,

a) What was the purpose of your suggestions noted above? Were you concerned that the Council wolld be taking back
the risk arising from outstanding design and approvals as noted in your carlier email dated 28 November 2007
[CEC01400081]?

My suggestion was simply a possible practical solution fo the deslgn and consents Issue at the time for Gill Lindsay to
consider, Again thls was at a conceplual as opposed to detailed level ag | was not advising on the exact contract terms.
As | saw it at the time, If City Devalopment were content with the full fram system requirements as set out in the Employer's
Requirements, then if DLA were able to conflrm that changes could enly eocur in very Hmited gircumstances, this should in
theory limit the Council's risk to areas which it fufly understood and agreed to.

in my view it is the same Issue requiring fo be addressed in both emails. In the 28 November 2007 emall | advised that
CEC should not take on design risk on the basis that the drawlngs were not complete. Inthe 22 January 2008 email | was
advising Gill Lindsay that CEC could seek to identify and exactly limit/define the extent of that risk by getting formal
confirmation froin DLA as to the legal position,

My overall position remained that CEC should not be taking on any undefined risk In this regard.

The emall on 22 January 2008 was followad up over the next few days with other emalls on the same matter.

b} At that time, what did you underatand by the phrase “outwith the scops of the works"?

Atthe time | was not advising on the contract terms and was simply working in high level concepts, but from my perspective
| understood from tie that BSC were buliding to and had priced to dellver the Emplover's Requirements. The real concem |
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| had was one of expectation and standards as set out above. As noted in my email of 22 January 2008, “f think CEC
accepts the principle that if if requests changes which were nof agreedfrequired {eg re-route the tram via George Street or
gold-plate the rails) then CEC will foof the bill".  What | recall being concernad with at the time was that there could be a
subtle mismaltch of expectation but Infraco could potentially argue that they had technically complied with an obligation.
CEC, through Ptanning or otherwlse would then have o request bettermant, meaning extra cost,

So, based on my knowledge at the tima, “scops of the works” would have meant the entire tram system which, aithough |
wouid not have reviewed them, was delalled in the Employer's Requirements and the other parts of the Infraco contract. n
my view moving "outwith” should therefore have been limited to very few situations where the Councll was positively seeking
betterment or a required change through Planning etc rather than simply through a mismatch in expectations.

34.

By e-mail dated & February 2008 Alan Coyle of CEC advised Susan Clark of TIE that he was "disappolnted” with the quality
of information provided by TIE in respect of risk registers and that it was “unacceptable” that there was no quantification of
“black flag” risks [CEC01508100] and [CEC01508101].

a) What was your view on the quality of the risk registers provided by DLA?

| was not involved in reviewing these risk registers so cannot comment,

b) What was your view at that tima, generally, on the quality of the information being provided by TIE?

| hava no comment on this as | cannot recall,

35,

By email to Colin Mackenzle daied 7 February 2008 [CEC01398550], Steve Hajducki stated that CEC should aim to geta |
complele set of agceptable consents through quickly, and [CEC] could always discuss variations or departures with BBS or
whoever at a [ater stage.

a) Did you agree with Mr Hajducki that variations or departures with BBS or other contractors could (or should) be agreed
at a later stage?
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| was not advising on consent or design matters and | cannot therefore comment,

J6.

On 8 February 2008 [CEC01398594] you were copiad into an email in which Colin Mackenzie noted that there may be a
need to balance the cost of delaying contract award against, for example, the cost of the Council mesting the risk of delayed
Prior Approvals. He asked tle to ensure such figures were available for evaluation should this eventuallty arise. An e-mail
from Susan Clark to CM stated that “there should be no question about the Infraco contract award being defayed untl alf
pHor and technical approvals are in place.”

a) What figures was it envisaged would enable the council to evaluate the cost of delaying contract award agalnst the
cosl of the Council mesting the risk of delayed Prior Approvals?

| cannot comment as | was not invoived in advising on this matter,

b) What were your views on Susan Clark’s point that quantifying the impacts of CEC delaying prior or technical approvals

wouid be difficult?
| was not involved in advising on this maiter so cannot comment.

By email dated 8 February, David Cooper stated “If we don't get the confract right we wilf end up with a situaflon where
the Council in its statutory rofes is put under enormous pressure to /sste

approvals, Irrespective of the fact that this could bring the credibifity of the Planning and Roads Authority into

question, i could resultin a reduction of design quality, fime defays and Increased profect cost.

| would prefor to see some of the tisk taken by BBS (sds] with project cost reworked accordingly aithough [ see from your
note that you consider this an uniikely oulcoma, | think the line of negoftiation that TIE should be laking is that a workable
realistic contract is surely better for all parties than one that Is likely fo end up in disptte. JCEC01400818].

o) Dld you agree with Mr Cooper's above comment that more risk should be taken by BBS and the project cost
rewarked?

1 was not advising on this matter so cannct commeni, However, claarly | was of the view that the lack of finalised and

approved drawings created risks for the Council.
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d} Did you agree with Mr Caoper's concem that if the Council did not get the contract right, the Council in its statutory role
would be put under snormous pressure fo issue approvals?

As a potentlal outcome, yes. For example I if was discovered that the tie approved specification requited a costly
change through the consents procass, tie may seek to pressure the Planners to approve the original specification.

e) Did you agree with Colin Mackenzie that consideration should be given to whether the Infraco contract should be
delayed until all prior and technical approvals were in place?

It could certainly have been consldered as an option,

f) What was your understanding of tha risks to CEG If the contract was not defayed untll all prior and technical approvals
were n place?

I was not advising on this matter and cannot therefore comment beyand slating that risks would have existed and these
would have nesded considered and either accepted or ctherwise appropriately dealt with.

7.

The Legal Affairs Group met on 18 February 2008 [CEC01474217].

By e-mall dated 19 February 2008 [CECO1400818], Colin Mackenzle advised Gill Lindsay that “The position regarding
novation of the SDS contract to BBS was glven next to no clarification last night [l.e. at the meeting of the Legal Affairs
Group], with a contradictory explanation from TIE". Mr Mackenzie also noted, ‘I regret to have te record with you my concermn
about TIE's lack of transparency and co-operation with Council officers. { do rot take this personally, but find it unacceptable
that the Council is constantly having to press TIE for relovant information and face an evasive response. This Is hardly
conducive to a good working relationship®.

a) What were your views on thess matters?
As | recall | agreed with Colin's general sentimenis.,

b) What was your understanding of the effect of SDS novation at this time?
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| was not advising on this matter and cannot comment.

c} Woere you concerned that the aim of the novation (i.e. o transfer risk arising from sutstanding approved design to BSC)
would not be met?

1 was not adviging on this matter and cannot comment.

38.

On 18 February 2008 BBS produced 2 Design Due Diligence Summary Report, based on design information recefved by
BBS by 14 December 2007 [DLA00006338]. That document raised varlous concems about design, induding that “more
than 40% of the detalled design Information” had not been issued to BBS.

a) Dld you see that report? Were others In CEC provided with that report? What were your views on the report? What was
your understanding of how BBS could price for those works in respact of which defailed design was incomplete?

Whilst | was not advising on this matter and cannot therefore comment, | was not aware of the Counclf having seen this
report.

39.

By e-mail dated 22 February 2008 [CEC01474243] Graesme Bissetf sent you.i a paper on “SDS — Delivery and Consent Risk
Managament’ [CEC01474244).

a) Whatwas your understanding from that paper of (a) the risks arising from the overlapping design and construction period
and (b} who bore those risks?

| do not recall reviewing this document as | was not advising on this matter and cannot therefore comment.  This would
have been a matterfor GlHl Lindsay to consider and advise on having taken advice from DLA.

b) What was your understanding of the "process” and “set of contraciual terms” that would enable TIE and CEC to manage
the risks arising from the overlapping design and construction period?

t was not advising on this matter and cannot comment. This would have been a matter for Gill Lindsay to consider and
advise on having taken advice from DLA,
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¢) What was your undarstanding of the contingency allowed for risks arising from deslgn, approvals and approvals and
how, and by whoim, that contingency had been arrived at?

| was not advising on this matter and cannot comment.

d) The paper noted that it was at TIE/CEC's option that the risk contingency could be retained or traded for a cash sum
and full risk transfer to BBS and that, at present, the tactic was fo hold the contingency and seek to manage the risk.
What was your understanding of these matters?

| was not advising on this matter and cannot comment.

40.

Further concerns about the INFRACO contract were raised by {he B team In the lead up 1o contract clostire {see e.g.
[CECO1567522] [CEC01567520] [CEC01560815] [CEC01508412] [CEC01400919] [CEC01400987] [CEC013000186]
[CEC01399075] [CEC01401032] [CECO1401628] [CEC01401829]).

The concerns included that there had been a materal change from the Final Business Case put to the Council in
December 2007, the price had risen by £10m, the project timetable was now three manths later than predicted, the risk of
approvals and consents had not been taken by the private sector and, there was a residual risk associated with design
which, allhough the Council did not have any figures to assess that risk, “may be very significant”,

&) What were your main concems around thls time? Were these consems discussed at Director level? Were your
concems ever resolved to your satisfaction?

Although as stated elsewhere | was not involved in reviewing the caontract terms and associated risks, the concems raised
in the documents roferred to above were consistent with the broad concems being expressed at the time, particularly by
those in the B teamn. | cannot confirm which of these risks were discussed at Director level as | would not have been
Involved in such discussions but | would be surprised if they had not been. Many of thess issues were not resclved to my
satisfaction. | am unable to confirm how others came to be satisfied with the position.

b) Were yaur concerms relayed to members of the Council? Da you consider that they ought te have been?
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| cannot confirm whether they were oF not,  That would have been a matter for the leectors, the Chief Executive and
Head of Legal to consider and decide upon. My view is that many of these risks should have been advised to them if they
had not alrgady besn.

41,

A Highlight Report for the IPG on 29 February 2608 [CEC01246993] gave an update i relation 1o Planning Prior Approvals
and Technical Approvals. The Highlight Report included a draft Report on Terms of Finanglal Close dated 21 January 2008 °
(the “Close Report”) (appendix 1). The draft was to be updatad to refiect current negotlations.

The draft Close Report stated that “infraco has a substantive responsiblifty in relation fo cansents and approvals but there
is a critical interface with TIE/CEC which Is being defined af this stage” (p5).

The drafi Close Report aiso noted that, “Crucially the price includes for normal design development (through to the
completion of the consents and approvals process — see helow) meaning the evalution of desian to construction stage and
axcluding changes if design principle shape form and outline specification as per the Employers Requirements™ (p31).

a) What was your understanding of the terms of the draft Close Report noted above?

i was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and ¢annol therefore comment,

42,

By e-mait dated 3 March 2008 [CEC01506052] TIE provided CEC with a breakdown of the Quantified Risk Allowance
[CEC01506053).

a} What was your understanding of the allowance, if any, made In the QRA in respect of the risks arising to TIE/CEC from
Incomplete and outstanding design, approvals and consents?

[ was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment,

b} What was your understanding of the allowance, f any, made in the QRA In respect of delays to the infraco works caused
by delays In the design and MUDFA programmes’?

1 was absant from the Council on medical leave from 28 February 2008 1o & April 2008 and cannot tharefore comment.
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c) To what extent did TIE discuss the above matters with GEC?

| was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.

43.

You were copled into an e-mall dated 10 March 2008, in which Colin Mackenzle, when asked to draft the letter to Tom
Aitchison noting the changes from the Final Business Case to the cuirent positlon were in tolerable limits, advised that he
wauld be witling to assist with the exercise from a factual perspective but that he could not support such a letter. He reiterated
his view that the Chief Exeoutive should report to Councll again on the varous material changes [CEG013890416]. You were
also copled into the further e-mall later that day [CEC01399012).

a) What were your views?

| was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and can therefore not comment.

b}  Did you agree that there had been a change o the FBCv27?

| was absent from the Coundcil on medical leave from 28 February 2008 o 8 April 2008 and cannot therefore comment.

c) Did you agree that & further report to Council was required?

!'was absent from the Council on medical leave from 28 February 2008 (o 8 April 2008 and cannot therefore comment,

44,

You wera copied Info an e-mail dated 11 March 2008, where Colin Mackenzie advised Graeme Bissett that the B team were
not yet in a poslition to advise Directors and Heads of Service that they could make a positlve recommendation to the Chief
Executive, enabling him to exerclse his delegated authorily to enable tie to enter into the contract with BBS. Colin Mackenzie
asked for further information (detall on price and Value Engineering and the sefiled position on the SDS novation) to be
pravided at the brlefing meeting [CEC01293838].

The same day, (11 March 2008} Alan Coyle sent an email advising TIE [CEC01490289] that in order for CEC to approve
the Intention to Award (ITA), CEC would require a letter from Willle Gallagher on certain matters, including that “the price /s !
now fixed {excluding know (sic) esfimated costs)”.
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There is no question poséd here but in ény event | was absanl from the Council on medical leave from 28 February 2008
ta 8 Aprii 2008.

45,

On 12 March 2008 Willie Gallagher sent a letter to Tom Atlchison confirming TIE's view that it was now appropriate to
Issue the Intentlon to Award letters [CEC01399076]. Mr Gallagher’s letter also noted that the Tram Project Board had met
aarlier that day and had coneluded that the final negotiated infraco terms were consistent with the terms of the Final
Businese Case approved in Becember 2607,

Mr Gallagher's lefter did not, however, state that the Infraco price was fixed or address the matters in the emalls sent by
Colin Mackenzie [CEC01393838] and Alan Coyle [CECG1490289] or Duncan Fraser {CEC01544518] on 11 March 2008.

a) Were you of the view that the price, and risks, were sufficiently clear and fixed at that time as to meke it appropriate to
issue an Intention to award letter in respect of the Infraco contract?

[ was absent from the Councll on medical leave from 28 February 2008 to 8 April 2008 and cannot thersfore comment,

b) What was your understanding, at that stage, of whether agreement had been reached between TIE and BBS in
retation to which party would bear the risks aind liabliifies arising from Incompiete and ouistanding design, approvals
and consents and how that was, or would be reflacied in the Infraco price and pricing schedule?

i was absent from the Council on medical leave from 28 February 2008 fo 8 Aprll 2008 and ¢annot tharefare commeant.

¢) Were you awarse of the elemanis of the SDS design being redesigned by BBS [CEC01544518] and how that would be
reflacted In the price?

| was absent from the Councll on madical leave from 28 February 2008 to 8 April 2008 and cannot therafore comment.

46,

Aletter dated 12 March 2008 fram DLA to CEC [GECD1347797] advised thal 'an agreed form of dralt Novation Agreement
has been negofiated fo close today, The ferms of the Novafion transfer responsibility for design, as required by the
procurament stralegy, to BBS (subject to the above)” (para 4).
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In contrast, the draft letter e-mailed the previous day by Graeme Blasett to Andrew Fitchie stated, “an advanced draft
Novation Agreement is in play for negotiation to close. The terms of the Novatfon ... resulf in retained SDS perfarmance |
risk for TIE” (para 3.4) [CEC01541242] [CEC01541243], ‘

Yau were copled In on Colin Mackenzie’s emall dated 2 May 2008, In which he stated that he had already made known to
GL your views about the role of DLA on behalf of the Council and the worth of thelr letters[CEC012477688]).

a) What were your views about the role of DLA on behalf of the Council and, consequently, the worth of letters from DLA
to the Councll?

[ was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefors comment.
However, as noted elsewhere, my view was that sola reliance upon DLA and thelr letters by the Councll was not appropriate.

b} Were you aware that individuals in TIE had an Input into the drafting of letters from DLA to CEC? Do you consider this
o have been appropriate [CEC01551064][CEC01474540]7

[ was absent fram the Council on medical leave from 28 February 2008 to 8 April 2008. Nevertheless, | do not recall
belng awara of this fact, | am unable 1o comment as to whether another party having input would have been appropriate
or not, Ultimately DLA would have been responsible for the content of such letters.

¢) Ware you confident that responsibillly for design had indeed transferred to BBS? What did you understand responsibiiity
for design to entail? Did you understand this ta mean that as BBS were responsible for design, they would bear the risks
and liabillites arising from Incomplete and outstanding design, approvals and cansents? Or dld you understand that BBS
were responsible for the design, but TIE and ultimately the Councit retained the rlsks and liabilittes arlsing from
Incomplete and outstanding design, approvals and consents?

I was absent from the Council on medical leave from 28 February 2008 to 8 Apil 2008 and cannot therefore comment,

I'was also not invalved with advising on the detail of the contractual mechanisms to transfer design risk or assoclated issues.

However, to hopefully assist the Inquiry, my recollection was that tie had advised CEC they had sought to achieve transfer
of deslgn and consents risk to BBS. | was not invalved in advising on_how this was being effected but my general
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understanding from tie was that BBS would build a tram in compliance with the Employers Requirements and the other
parts of the Infraco contract. Af a very basic level this maant that if eg the Employer's Requirements required 20 tram stops
then BBS had priced on the essumption of all 20 stops being bullt. ¥ the Council requested betterment or something different
in terms of Planning then that would be for tie and the Council's account. To the extent that there was approvals delay then
this too would be for tie to pay for. 1 understood broadly that tle had evaluated any risk associated with design and possible
delays and reflected it in a risk allowance. These were mattars belng dealt with by tie, DLA and Gili Lindsay in terms of
contractual risk allocation and accaptabillty.

47.

On 13 March 2008 Colin Mackenzie sent three a-malls o Gil Llndséy, coby]ng in yourself and Alan Squalr, setting out
certain concems of the B team [CEC01399075], [CEC01401032], [CEC01401628). The concerns included:

» the increase in price, and the fact that the risk of consents had not been taken by the private sector, meant that the
negotiated ferms were not consistent with the Final Business Case,

+ DLA's lettar of 12 March did not offer the Council the degree of comfort it might expect and the Gouncil were being
asked te permit notice of Intention to award the contract and thereafter financial close while matters were stifl under
discussion, and

+ A lettar from Parsons Brinckerhoff to TIE [CECG1401629] advised of further reviews that were required to ensure full
alignment of the Emplover's Requirements and the Infraco Proposals.

a) What were your views on these mattors?
| was absent from the Council on medical lsave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
b) How were the B feam's concerns received by senlor CEC officials?

| was absent from the Council on medical leave from 28 February 2008 1o 8 April 2008 and cannot therafora comment.

48,

On Friday 14 March 2008 (at 3:38 pm) an e-mail was sent 1o Alan Coyle [CEC01386275] attaching a Note that had been
approved by the Solicitor to the Councll, Gill Lindsay, [CEC01386276] confirming that it was appropriate for Tom Altchison
10 authorise TIE to immediately issue a Noti¢e of Infention to award the INFRACO contract to BBS.
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a) What were your views at that stage, on whether it was appropriate for authority to be given to TIE to immediately issue
a Notice of Intention to award the INFRACO contract to BBS?

| was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment,

49,

On 18 March 2008 Duncan Fraser sent an e-mail on the Current Project Status, which noted that a number of issues
required fo be addressed from 1he Councils perspactive, In order to mest the pragramme for Financial Close, including
“Price and Funding — figure and scope TCEC01401041].

a} To what extent were these matters addressed?

| was absent from the Council on medical leave from 28 February 2008 to 8 Aprit 2008 and cannet therefore comment.

50,

On 18 March 2008 [CEC01347796] DLA sent a furlher letter to CEC providing an update on the Draft Contract Suite as at
13 March 2008. The letter stated, “We understand that TIE will confirm settled pricing for all major fixed price elements of
the Infraco Contract. if TIE has achleved these obfections and BBS has been able to confirm jts commitment to abide by
these positlens, TIE should have every confidence in closing the coniract suile efficiently, commencing with the issue of
noﬂﬁcaﬁq'n of intention to award today, We would stress that full cooperation of the BBS Consortium o this objective is
assential

a} Did you see this letler? Did you consider it appropriate for CEC to authorlse TIE o immediately issue a Notice of Intention
to award the INFRACO contract to BBS despite the fact that settled pricing for all major fixed price elaments of the
Infraco Contract had not yet been achieved?

| was absent from the Gouncil on medical leave from 28 February 2008 1o 8 April 2008 and cannot therefore comment,

§1.

By e-mail dated 11 April 2008, Colin Mackenzle forwarded you a serles of emall exchanges concerning a difficulty that
had arisen with the “‘Russell Road Bridge: Prior Approval” and which ralsed the question whether the sum aliowed In the
Quantified Risk Allowance for SDS delay (£3m) was sufficient [CEC01401109]),
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Alan Coyie nofed that If SDS cantinued not to deliver, these type of issues could eat into the QRA {(£3m for SDS delay,
£6m for General Delay) pretly quickly. He felt that the matter required to be bottemed aut with TIE and If there was not a
satisfactory response af the Legal Affairs Committes the matter should be escalated.

a} What were your views on theae matters?

'was not advising on this matter and cannot therefore cormment.

b} To what extent were elected membets briefed on these concems?

{ am unable to confirm.  Following any escalation, it would have been for a Head of Service or Director to brief elected
members as they considered appropriate.

52,

You attended the Legal Affairs Group met on 1 4 Aprit 2008 {CEC01227003]. There o not appear to have been any further
meelings of the Legal Affairs Group until October 2008,

a) Why were there no further meetings of the Group until Octobar 2008 including, in particular, why was there not a further
meeting of the Group after the Infraco contract was in Ifs final negotiated form but before it was signed?

i do not know why there were no further meetings,

53,

You were included on the copy lkst of an e-mail dated 14 Apiil 2008 In which Colin Mackenzie hoted his view that it would
be ‘prudent and proper”to report again to members before Financial Close of the infraco contract was authorised given the
various changes which had emerged since December 2007, including “the new final estimate of £608 million; a four month
delay {o the revenue operating date; and continiling concern over the risks lo the Gounclf arising from the SDS programme”
{CEC01256710].

The chain includes an e-mall dated 16 April 2008 from Jim Inch 10 Tom Aitchison which noted “Given Colin's concerns it
may be prudent fo have a short meeting with Gill fo confirm the present direction of travel”.

a) What were your views on these matiers?
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| had no reason to disagree with Colin’s advice. Indeed, | expressed the same view to Gill Lindsay in an amall on 11 April
2008 [CEC01395531].

54.

By e-mall dated 15 April 2008[CEC01245223)] Alan Coyle forwarded yousseff, Gill Lindsay and Golin Mackenzle an e-mail .
of the same date by Stewart McGarrity attaching Schedule 4 of the Infraco contract [CEC01245224] and a cost analysis
spread sheet [CEC01245225]fnate — document not legibfe].

a} When did you first see Schedule 47 Did you read Schedule 4 at that time? What, if any, discussion was there within
CEC of the meaning and effect of Schedule 47 Did TIE discuss the meaning and sffect of Scheduls 4 with GEC?

As noted elsewhere, | was not Involved in advising on or reviewing the contract or any of its terms.  This would have
Included this emali and its contents. | would not have reviewed them and cannot therefore commaent.

b) What was your understanding of the purpose and effect of the various Pricing Assumptions In Schadide 47
As noted elsewhere, | was not reviewing the contract or any of its terms and cannot therefore comment.

Golin Mackenzie replied on 16 April 2008 {CEC01247693], (again cc'ing yourself} asking how the information provided fed
through to the overall risk figure and the Quantified Risk Allowance.

¢) It would be helptul if you could explaln Colin Mackenzie's query in relation to the risk figure and the QRA and whether
he and yourself were satisfled with Mr Coyle's responsa {noted in the same thread)?

| was not advising on this matier and cannot therefore provide any clariflcation.

66.

On 18 April 2008, Colin Mackenzle forwarded you an ematl that Andy Conway had sent to Susan Ciark and others, asking
whether TIE had “undertaken an exerclse {o determine the exient and cost of changes that will be required since the desian
freaze In November?' JCEC01247686].

a) What were your views on these matters?
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I do not recall, but from reading the email now my interpretation is that Andy Conway was likely requesting tie fo ascertain
the impact of changes 1o deslgn which had actually taken place since November 2007 as opposed to changes likely as a
result of the freeze in terms of priclng which later transpired fo have taken place. :
D) It would be helpful if you could explain Colin Mackenzle's comments in this email?

| am unable to provide any clarlty on this matter. Colin Mackenzie may be able to do so.

¢} What was Susan Clark's response {o that email?

| am unable to confirm.

§6.

An emall by Graeme Bissett dated 28 April 2008 [CEC01312353] attached a Report on Infraco Contract Suite
[CEC(1312363). The Report on the Infraco Contract Suite noted:

» Price, “A number of core pricing and programming assumptions have been agreed as the basis for the Contract Price.
if these do not hold, Infraco is eniitled to a price and programme variation known as “Notifled Departure” (p4}

+ Programme, “Foflowing contract signaiure, it is expected that BBS will seek a Notified Departure on Programme due
to SDS dalay in design production” (p4)

a

—

What was your understanding of the provisions noted ahova? |

| was not Involved in reviewing this documentation or advising on this aspect of the project so am unable to provide any
clarificatlon.

b} Atthis time, what Notified Departures did you expect following contract sighature?

As | did not review this documentation, [ do not believe that | was aware that there would be notifled depariures. | was not
advising on this matter so am unable to provide any clarification in this regard.

c) At this ime what did you understand to be the likely cost of these Nofified Departures?
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I was not Involved in or aware of this matter sc am urable to pravide any claritication.
d) How did you understand that had that bean allowed for in the risk aflowanca?
I was hot involved In advising on this matter so am unable to provide any clarification.

&) What were your views on giving the SDS provider {Parsons Brinckerhoff} a "bonus pot of £1,000,000" to incentivise
the production of design?

I was not Involved in advising on this matter so cannof provide any clarification.

f) Were elected members advised In detail on these matters in advance of the contract closure and ¥ not, why not?
Fwas not invoived in advising elected members so am unable to provide any clarification in this regard.

g) Was clarification of any of these Issues scught by CEC officials? If not, why not?

I was not involved in advising en this matter so cannof provide any clarification In this regard.

57.

By e-mail dated 30 April 2008 [CEG01246045] Colin Mackenzle informed Gill Lindsay that as requested, he and yourself
had considered the letters recelved from DLA dated 12 March [CEC01247797), 18 March [CEC01347796] and 28 April
[CEC01312368] and you were concemed that those latters could not give full comfort to the Councll. This was on the
basis that instructions have been glven throughout by TIE fo DLA, with litile input from Councll officers and accordingly no
certalnty that Council instructions flowed through to DLA. In addition to this, the email noted that the mest racent letter
nairated that matters regarded as risky for the Council would not be fully covered by the QRA.

a) What was Gill Lindsay's response to that email?
That emall [CEC01246045] was not sent to Gili Lindsay. |t did however note that the Directors would fio doubt be

“seeking confirmation from the Councll Solicitor as to the acceptabllity to her of the DLA Istter”. The Issuas ralsad by
Colin Mackenzie in his email had been raised many tirmes with Glll Lindsay previously.
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b} For the avoidance of doubt, were you of tha view that the DLA letters (3 number) provided sufficient comfort to enable
the Coundll soliciior to advise the Chief Executive and Directors o agree to the contracts belng signed
[CEC01222037]7

Ng | was not and, as set out elsewhere in this document, this was made this clzar by myself and Colln Mackenzie on
numerous occaslons.

¢) What, In your view, was required at that stage, o provide sufficient comfort to enable the Councll solicitor to advise the
Chief Executive and Directors to agree to the confracts being signed?

In my view, only a fult independent legal review an behalf of the Council could have ensured that the Coungcil's position
was fully protected. That is what [ wolld have required at the time in order to provide sufficient comfort. My views onthe ;
need for such a review had been highlighted conslstently since Autumn 2007.

58.

On 1 May 2008 you emailed Celin Mackenzle 1o inform him that you fully agreed with the emall he had sent to Gill Lindsay
earlier that day. Mr Mackenzie's emait advised Gilt Lindsay that it was his understanding that BBS had increased their price
by a significant amount and that there would be further negotlations over the weekend between tle and BBS
[CEC612416889). He was deeply concemed thal members wouid not be advised of these recent developments when
members considered the report to Goungil that day. He constdered that officers’ duty to the Councif would be best served
by elther ‘pulling the report, assembling the true piclure and reparting again to members, or by heirg open fo them abhout
the changed situation”.

a) What were your views? What was Glil Lindsay's responss to this email?

{ have nothing further to add. The amall highlighted our concems at the time and | fully agreed with Colin's advice at the
time. 1 am not aware of Glli Lindsay’s response on this issus or if there was one.

&8,

A Report io Councli by Tom Aifchison on 1 May 2008 [CECD0806940] sought refreshment of the delegated powers
previously given to the Chief Exscutive to authorise TIE to enter the contracts with the INFRACO and Tramco hidders.

The report noted.
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(1) the cost of the project had increased from £498m to £608m (comprising a base cost of £476m and a revised QRA of
£32m}, which increase was noted to be largely due to the firming up of provislonal prices to fixad sums, currency
fluctuations and the “crystallisalion of the risk fransfer to the private secior as described in the FBC” (para 3.5),

{2) 95% of the combined Trameco and INFRACO costs were fixed with the remainder belng provisional sums which Tie
had confirmed as adequate;

(3) “As & resulf of the overlapping perfod of dasign and construction a new risk area has emerged which has boen the
subject of extensive and dlfficult negofiation. TIE Ltd advise that the outcome Is the best deal that is currently available to
themselves and the Councll. Both TIE Lid and the Council have worked and will continue fo work ditigently to examine
and reduce this risk in practical terms” (para 3.10).

a) What was your understanding of {1) the “new risk area”that had emerged as a result of the overlapping period of
design and construction, (2) the “eufcome” that had been arrived at in respect of that risk and (3) the steps that would
be taken by TIE and CEC to reduce the new risk area?

| was not Involved in advising on thls aspect of the project so cannot provida any material clarification in this regard.

Howaver, in my emall to Colin Mackenzle on 17 April 2008, | did advise that a number of Issues should perhaps be added
Yo the Council report.  This included "change i 1isk profile, esp re SDS, transfer of consents risk etc” and “change in price
and how this affects amount of risk cash leff’. See [CEC01241572),

b) The report provided no explanation of pricing Schedule 4, desplte this having been provided to CEC legal on 15 April.
Why did the report not mention Schedule 4? Was the purpose and iiksly effect of Scheduls 4 ever fully explained to
members {and if not, why not)? Were members ever addressed on the risk or likellhood of notified departures and the
offect of that on cost and budgst?

As noted elsewhere, | was not involved in reviewing the contract terms so cannot therefora provide any clarification on this ’

matter. This would have been a matter for Gill Lindsay and DLA {o consider.

80.

By e-mail dated 2 May 2008 [CEC01222466] Colin Mackenzle sent Gill Lindsay a report [CEC01222467] prepared by the
*B” team. The report noted the need to review the risk assoclated with consents and approvals and whether the present risk
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allowance of £3.3m was adequate. GL responded to this email stating, “f have considered briefly, My questions ars Is Tie
aware of issues and hava regojutions been agreed? Time is of the essence”. She noted that Tie wished fo be in a position
ta close with immediate effect if and when resolution wae agreed. Any outstanding matiters were to be resoived with Tie
very quickiy [CECD1222637].

a) What were the B team's concems? Why was it thought that the present risk allowance assoclated with consents and
approvals of £3.3m was adequate?

1 was not involved in assessing this risk or associated termns and cannot therefore comment. | did however, follow up on &
number of these concemns in my emails to Duncan Fraser and others on 6 and 8 May 2008 (see [CEC01246094] and
{CECO1247809).

b) What steps, if any, were taken by CEC, and by whom, to review whether the risk allowance was adequate?

I cannot commant as | was not involved in advising on this aspect of the project,

¢} In your view, did the three letters from DLA go Into sufficlent detail on these maiters to enable CEC officials to advise
the Chief Executive and Directors to sign the contract [CEC01222037]7

Glven the concems raised by both Colin Mackenzle and | on a number of occasions, It was a matter for Gill Lindsay to
decide whether the DLA leftars gave her and the Council sufficiant comfort.

61.

On 7 May 2008 Rebecca Andrew sent Gill Lindsay an e-mail [CEC01222074] attaching a draft report by the Chief
Executive for the meeting of CEC's Pollcy and Strategy Committee on 13 May 2008 [CEC01222075].

GHl Lindsay's response the same day noted, “Appropriale forum re Committee cholce was discussed today with Council
Sacrefary and Jim Inch. This will likely lead to discussion with Tom" [CEC01248981].

By e-mall dated 8 May 2008 Stan Cunningham, Committee Services Manager, advised Ms Lindsay that the current plan
for tabling the report meant that ‘it may be the first time that many of the members are aware of [the cost increase]. This is
not satfsfactory ...” [CECD1248988].
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By e-mail dated 9 May 2010 {CEC01351492], Duncan Fraser noted that he had redrafted the report to include key
elements of a document e-mailed by Graeme Bissett on 8 May 2008 {CEC01204645), "Financial Close Process and
Record of Recent Events" [CEC01294646) (the Exescutive Summary of which had been drafted {o facilitate inclusion In the
Council's report {o the Policy and Strategy Committee).

a) What were your views on whether i was appropriate that a declslon on final approval for the tram project went to tha
Policy and Strategy Comrnittee rather than a full meeting of the Councll {or an alternative commities of the Council, for
example, the Tram sul-committes or the Finance or Transport commitiees)?

| did not have a view. ltwould have been for relevant senior officers to decide on the appropriate protocols for reporting 1o
alected members,

b} Do you know why {and by whom) it was decided to put the matter to the Policy and Strategy Cormmittee?
Mo,

62,

On 12 May 2008 (at 18.48 hours) Graema Bissett sent an e-mall to you and others attaching a final set of TIE's internal
approval documents [CEC01338846]. The Financial Clase Process and Record of Recent Events dated 12 May 2008 (clean
copy [CECU1338847]; tracked changes [CECH1338848]) noted that a response was received from BBS on 7 May 2008
which proposed a payment of £8m to BBS and "Further examination of the contracl terms surrounding the design
management process, which although unclear poinfed fo an extended design and consent programme with potentially
material adverse consequences for the construction programme™ (p4).

a} What was your understanding of that matter?

1 did not review these documents as | was not involved In advising on these matiers and cannot therefore comment.

63.

On 113 May 2008 the Council's Policy and Strategy Committee considered 2 report by the Councif's Chief Executive
[CEC01246115]. The report advised that the estimated capital cost for phase 1a was now £512.2 million. The report stated
that “Offsetting the Increase In cost is a range of negotiatad lmprovem‘ents in favour of TIE and the Councii in order to
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reduce the risk of programme delays and minimise exposure to additional cost pressures, as well as better comractual
positions”.

a) To what extent were you involved In drafling the report o Commitiee? To what extent were TIE involved in drafling that
report?

I do not beliove | was involved in drafting or commenting on this report 80 cannot provide any clarificatlon.
b} What is your understanding of the statement noted above?
! am unable to provide any clarification.

¢} Doyou agree with it? If so, what do you consider were the “improvements” and “better contraciual positions® that reduced
the risk of programme delays and minimised exposure to additional costs?

| have no comment as | was not advising on this issue.

84,

{nfraco contract ¢lose took place on 14 and 15 May 2008, as part of which a number of contracts were signed, Inciuding the
Infraco contract [CEC00036952] end novation of the SDS contract to BSC.
By way of overview, what was your understanding of the folfowlng matters at contract close:

a) The extent to which detailed desfgn was complete {and all necessary statutory approvals and consents had been
obtained), the extent to which these matters were outstandlng and when the detalled design was likely to ba completed
(and all approvals and consents obtained)?

This was a matter for tle and Clty Development Department {o consider. | cannot comment as | was not involved in this
aspect of the project.

b) The extent to which utiftles diversions were complete, the extent to which these works were outstanding and when these
works were likely to be completed?
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This was a matter for tie and City Development Department 1o consider, | cannot comment as | was not Invalved in thls
aspect of the project.

©) The likely effect on the Infraco works and confract (and the cost of the tram project) if the outstanding design (and
approvals and consents) and cutstanding utilities diverslon works wera not completed within the anticipated Umescale?

This was a matter for tie and City Development Depariment to consider. | cannot comment as | was not nvolved In this
aspect of the project.

d) The provision made In the risk allowance for the above matters?

This would have been a matter for tle, Clty Development and Finance to consider. 1 cannot comment as | was not invoived
in this aspect of the project.

@) The concessions TIE had made to achleve financial close [CEC010312171?
[ was not involved in this aspect of the project and cannot therefore comment.

f) To what extent did TIE discuss the above matters with CEC?

This would hava been a matter for tie and senlor Council officials to have consulted on. | cannot comment further as { was

not involved in any such discussions.,

65.

The pricing provisions of the Infraco contract were set out in Schedule 4 [USB00B0GD32].

a) What was your understanding of the extent to which the Construction Works Price of £238,607,664 was a fixed prica?
I cannot comment as | was not involved in this aspect of the project.

b) What did you understand to be the main exclusions, provisionat sums, assumptions and conditions?

| cannot comment as | was not involved in this aspect of the project.
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¢} In what circumstances did you consider that the price was likely to change?

i cannat camment as | wasg not involved In this aspect of the project.

66.

In relation to the Value Engineeﬂng doeductions shown in Appendix A of Scheduls 4 of the Infraco contract
[USBEO000032]:

a) What was your understanding of what would happen If the VE savings were not achleved?

| was not invoived In assessing Valus Engineering opportunities or costs and cannot therefore comment.
b} What were your views as to whether the VE savings were fikely to be achieved?

| am unable to comment as | was not involved in assessing this nor would | have been qualified to do so.
c¢) inthe event, wers these Value Engineering savings achieved {and, if not, why not)?

! am unable to comment as | was not involved in assessing this hor would | have been qualified to do so.

87.

Schedule 4 of the Infraco contract JUSB00000032] contained a humber of Pdéing Assumptions. Al the time of Infraco
contract close:

a} When did you first become aware of S¢hedule 47 What did you understand to be the purpose and effect of the Pricing
Assumptions?

As datailad elsewhere,  was not Involved in reviewing the contract or related documentatlon and cannot therefore comment.

b} What did you consider were the main Pricing Assumptions that were likely to change and result In Notified Departures
and why?

As detalled elsewhere, | was not involved in reviewing the coniract or related documentation and cannet therefore comment,
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c) Approximately how many Notified Deparures did you consider were likely to arise?
1 did not consider this as | was not advising on this matter and cannot therefore comment.
d} What did you conslder to be the likely total value of the Notifled Departures?

1 did not consider this as | was not advising on this matter and not would | have been qualified to do so. [ cannot therefore
comment.

&) To what extent were the above matters discussed with CEC?

| am unable to comment as | do net recall being involived in any such discussions and nor was | advising on this matter.

68.

Pricing Assumption 3.4 of Scheduie 4 [USB00000032] dealt with design development.

a} What was your understanding of the meaning of that Pricing Assumption, including which party bore the risk that
development, or change, of design from the base date of 25 November 2047 would result in a contract change/Notified
Dapartura?

As detailed elsewhere, | was not involved in reviewing the contract or related documentation. | cannot therefore comment
on the specifics of that priclng assumption or the risk transfer provisions.

89.

Schedula 4 defined the "Base Date Design Information” as “the design information drawings lssued fo Infraco up to and
including 25 November 2007 fisted in Appendix H fo this Scheduls Part 4”.

Appendix H of Schedule 4, however, did not list any drawings and, instead, simply stated that the BDDI was "Alf of the
Drawings avallable to Infraco up fo and including 28 November 2007",

a) Are you aware why Appendix H of Schedule 4 did not list the drawings comprising the BDDI?

No. 1was not involved in reviewing the coniract or assoclated documentation and cannot therefore comment.
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b} Did that cause any problems at a later stage (and, If so, what problems arose and how were they resolved)?

| am unable to comment but conceptually If Base Date Design Information was effectively undefined or unclear then this
wolld clearly be a significant practical risk issue.

0.

Asg part of the Infraco contract close, the SDS contract was novated from TIE to BSG,

a) What was your understanding in relation to who wouid be responsible for managing the deslgn process after novation
and for ensuring that all oulstanding design and all outstanding statutory approvals and consents were
completed/obtained on tme?

[ cannot comment as [ was not involved In reviewing the contract or related documentation and risks.

b) What responsibility and powers, if any, did TIE retain after novation in relation to managing the design precess and
ensuring that all outstanding design (and ail outstanding statutory approvals and consents) was completed/fobtalned on
time?

[ cannot comment as | was not involved In reviewing the contract or related documentation and risks.

c) Do you consider that any problems arose from the fact that (i) changes to, and completion of, design was primarily under
the control of BSC {as a result of novation of the SDS contract ta BSC) but (i) changes to desigh, or deiay In completing
design, could give rise to a departure from one of the Pricing Assumptions In Scheduls 4 of the Infraco contract and,
therefore, give rise 1o a Notified Departura {leading fo an increase In the cost of the project)? Was any consideration
given by CEC or TIE {o that potentlal difficulty prior to SDS Novation?

1 cannot comment as | was not Involved In reviewing the contract or related documentation and risks.

Between June 2008 and December 2008

71.

On 25 September 2008 [CEC01057495 —~ nofe « actual date is 28 August 2008)] Duncan Fraser sent yourself and other
CEC officials an emall noting that it could ba anticipated that TIE would have to engage on exiensive compensation avents
discussions with their contractors, ]
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a} When and how did you first bacome aware of the dispute between TIE and BSC?

I cannot rscall, Tie was dealing with these matters with DLA and to my knowledge CEC legal input was not sought. Colin
Mackenzie respended to this emall on 29 August 2008 [CECG1057495]

b} What were your views on the main matters In dispule?

Tie and DLA were dealing with this matter, so | am unable to comment.

¢) What were your views on the mafn causes of the dispute?

I was not Involved In this matter and cannot therefore comment. An email from around the same time (from Ysella Jago on

behalf of Gill Lindsay} on 2 Sept 2008 [CEC01055335] retjuested an update on tram matters | was involved with and it
appears from my respanse that around that time | was only working on the SRU] agreement in respect of Trams.

72,

The minules of a meeting of the Legal Affairs Group on 27 Octeber 2008 [CEC01166757] noted (hat there was a “point of
prineiple” between TIE and BBS in relation 1o the base date design information.

a) What was your understanding of the “point of principle” between TIE and BBS in relation fo the base date design
information?

I was not at the meeting and do not recalt belng brisfed on this or asked for any advice in this regard and cannot therafore
comment.

2009

73,

A dispute arose betwesn TIE and BBS prior o the planned commencement of works on Prnces Street In February 2008,
By e-mail dated 26 February 2000 [CEC00858138] Alan Coyle attached a short note [CEC008581 39) of some points {0 “sef
the scene” for a discussion on the Council's requirements from TIE relating to the contractual dispute. He considered there
wag currently a "vacyum of knowledge” from the Councit's perspactive.
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By e-mail dated 6 March 2009 [CEC01031402] Andrew Fiichie sent Ms Lindsay the parties’ Position Papers in relation to
the Princes Street dispute.

in an e-mali dated 11 March 2009 [CEC00868667) Colin Mackenzie noted certain concems.

By e-mall dated 12 March 2009 [DLA00G02542] Chris Horsley, DLA, sent a paper to CEC, “DLA Piper Response to CEC
Questions” [DLAD0001357].

a) Whan, and how, did you first become aware that there was a dispute between TIE and BSC In relation to the works
due to commence at Princes Street [CEC01057495]7

| cannot recall, but likely to have been around sarly March 2009. See for example the email from Alan Coyle to myself and
others dated 12 March 2009 [CECD0858455].

b) What was your understanding of the nature of the dispute in relation to the works at Princos Streel, including why
BSC had refused to start work and the “root cause(s)’ of the dispute?

The Princes Street matter was dealt with by tie, DLA and senlor CEC managemant. |do not recall being involved with this
matter and cannot therefore provide any clarification,

¢} Did you conslder at that {ime that you/ other CEC officials had sufficient knowledge and understanding of the Infraco
contract and the dispute in order to advise the Council (a) on TIE's prospects of success in lhe Princes Street
dispute and (b} more, generally, whether the Infraco contract was “sound” and "in all respects in the Council's best
interests as client and funder”? if not, why was Independent legal advice not solght at this stage?

No. 1am not clear why independent advice was not considered by those dealing with the matter at that stage.

74.

The Report to Council dated 12 March 2009 [CEC02083751] appears 10 be the flrst report to the Councll to refer to
coniractual difficulties between TIE and BSC.

The Report noted that while works were due to start in Princes Street in Fabruary 2009, it had been apparent in the
precading days that they might not start as intended. The statement made by the Council at the #me made reference to the
contractors wishing to Impose unacceptable conditions in order to start the works (however, these conditions are not
identified). In the report Tom Alichison merely states that “membears will appreciate thet | am restricted in what f can say
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while commercially confidential negotiations are taking place”. He states that TIE is maintaining an approach to what was
agreed “affer tough negotiation before the confract was signed”.

a) The raport stated that a "fixed price” contract had been entered into for the delivery of the tram project and that prior to
financial close TIE had agreed an additlonal sum with BBS which had “cemented ihe sk allocation position” agreed by
the parties. What was your understanding of these matters? Did you stili consider the contract to have been a fixed
price contract? Did your understanding in that regard change at any time (and, if so, when and why)?

1 am unable to comment as | was not advising on the contract or its interpretation.

75.

In an e-mail dated 7 April 2009 Colin Mackenzie made cerlaln observations on the dispute between TIE and BBS
[CEC00900404].

a) What were your views on Mr Mackenzie’s ohservations?
Calin's observations matched my note on matters at the time (sent to Colin Mackenzie at 11.34 on 7 April 2008},
b} What were the views of Gill Lindsay and other senior officers on the matters raised In Colin Mackenzie's e-mail?

| do not recall heing advised of the outcome or their views,

78.

By e-mall dated 9 April 2009 [CEC009006404] yoursslf and Colin Mackenzie prepared a report on the dispute between BBS
and TIE [CEC00900405]. The report noted that there were presently 350 Notified Departures in process. The disputes could
be grouped info a number of different categories, Including who had responsibliity for design management and evolution,
BBS were taking the view that all changes to design were TIE's responsibifity. The report noted, “The main problem here
stemns from the Fact that design was nof complete af Financial Close®.

a) Do you have any comments on your report?

No. The only polnt ! would highlight was that this appears o be the first ime that | became aware of the key Issue which
would later become apparent, This relates to the differing views en which party was liable for “normal design development”,
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b) What were the views of Gill Lindsay and other senior officers on the maters set out in the report?

| cannot confirm as | do not recall raceiving or being advised on their views.

77.

You emailed Andrew Fitchie on 17 and 21 April 2004 [nofe - should read 20091 [CEC01033190] in order 1o ascertain what
the legal implications wouild be for tie of {i) curtailment of the ETN (l.e. a shoriened route); and (II) early cancellation of the
project as a whole.

a} What was the purpose of your emall?

As | racall, senior Councll officers were looking at what strategle options were poteriially availabls to them,

b} Were you satisfied with the answer that you got [CEC00960763]?

{s this the correq! document [CECO0900763]? A briefing note was received on 22 April 2009 from Chris Horsley at DLA
providing advice [CEC00857512 & CECO0857513 1,

78.

On 30 April 2009 the Council ware given an update by the Directors of Clty Development and Finance that an agreement
had been entered Into In respect of the Princes Street dispute, fo allow the works to be carried out on demonstrable cost,
The report noted that this represented no further risk transfar to the public sector, The Princes Street Agreement was signed
on 29 May 2009 [CEC00302099].

a) What Involvement, if any, did you or other councll legal officers have In the negotlation and conclusion of the Princes
Strest Supplemental Agreement [CEC00491568][CEC00491569][CECQ0892743]?

I do not recall being Involved in this mafter. Again this would refate to amendment of the contractual terms which | was not
advising on.

b} What was your understanding of terms and the purpose of the agreement [CEC00491570]7

| was not invelved in the negotiation of this matter so cannet provide any clarification.
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¢} Towhat extent were efected members consuited before the agreement was officially signed?
{ am unable to confirm as | was not involved in briefing elected members.

d) What was your understanding of "demonstrable cosl” and whether that represented any further transfer of risk {or price
increase) to the public sector?

t was not involved in reviewing or advising on this aspect so am unabls to provide any clarification.
a) Do you consider that Tie were open and transparent when reporting to the Council on the Princes Street dispute?

As | was not involved in the detail of this matter | cannot comment on this.

79.

In late May 2008 TIE Instructed Senior Counsel to advise on the interpretation of the Infraco contract [CEC00901461]. A
consuitation with Counsel fook place an 1 June following which Counsel issued written advice (JCEC00801460] and
{CEC00901462)).

a) Did you, or any other Council legat officer, attend that consultation?

{ did not attend and to my knowledge no ather Council legai officer attended,

b) What was your understanding, following the advice of Senior Counsel, or TIE's prospects of success in their dispute with
BBS?

| do not recall as at the time ! would not have been Involved in advising on the contractual terms or related matters.

¢} Woere you concemed that advice from Senior Counsel had not been sought before the Princess Streot agreement was
entered into?

f was not involved in the Princes Street agreement matter so cannot comment.
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d) We understand that discussions took plage between TIE and BEC In the second half of 2008 to explore the possibility of
using the Princes Strest Supplementary Agreement as the basls of a new, or supplementary, agreement in respect of the
remainder of the on-street warks, What were your views on the proposal that a new agreement, based on the Princes
Street Agreement, be entered into for the remainder of the on-street works?

This would have been a matter for tic and DLA to review and make a recommendation to the Councll, | do not recali this
matter but my email dated 10 Decembar 2009 [CEC00473732] appears lo deal wlth this issus.

80.

Andrew Fitchie confirmed on 16 June 2009 [CEC00859849] that you were due (o receive a report from Counset on
supplementary quastions later that week. You noted that it would be goed to see the full opinfon [CEC00859849]

a) Were you concerned that the Councll were not being given the full story?

I cannot recall but from my emall that would appear to have been my concern at the fime.

81,

On 16 July 2009 [CEC00672401] [CEC00672402] you were sent an email from Andy Conway enclosing a letter sent from
David Mackay to Dave Anderson stating “s¢ much for the one team approach’

a} What were tha difficulties in relations between CEG legal, City Development and Tie officials at this fine?
| cannot comment in detail as | cannot fuily recall, but [ do recall tie being very protactive of Information and prefarming that

information only be restricted to more senior CEC officials.  The project was very much seen by tie as being thelrs to own
and direct with as little interference from the Council as posstbla.

a2

A Highlight Report to the IPG on 27 July 2009 [CEC0688908] inciuded a table discussing what members should be advised
at the meeting of the Council on 20 August 2009. The table asked whether cost and delay should be reported and, if so, to
what extent (p3).

The table also noted TIE as admitting that 40-80% of changes and delay were down to them,

a) What were your views on thess matters?
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| was not ai the IPG. As noted elsewhere, what to report to elected members was a matier for senior council officials to
decide upon.

b) What were the IPG's views on, these matters?

1 am unabie to confirm. The Inguiry would have to ask the members of the IPG at the time.

83.

On 16 November 2009 Mr Hunter, Adjudicator, issued his decisions in respect of the Gogarbum Bridge [CEC00478432) and
Carick Knowe Bridge [CEC00479431) adjudications,

a) What were your views on the decislon?

| de not recali reviewing these adjudications in any detail. They contained findings in relation to the detailed contraciual
terms which | was not familiar with. Administration of the contract was a matfter which tie and DLA were dealing with and
the Council was reliant on being kept informed by tie and DLA on relevant matters and progress in this regard.

b} To what extent ¢id you consider she decision favoured TIE or BSC (hoth in relation to whether there had been a change
and in relation to quantum)?

| cannot recall but tle was managing the adfudication matters and | do not believe that | would have been suitably
knowledgeabies from a construction law perspective to form an opinion in this regerd.

84,

By e-mall dated 10 Desembar 2009 [CEC00473732] you forwarded Alastair Maciean an e-mail you had sent Jim Inch, David
Anderson and Donald McGougan expressing concem about the justification for entering Into further supplemental
agreements in relation to the Infrace contract.

a) What were your concerns?

[ cannat fully recalt but my email appears to indicate that | was concerned about the congept of effectively paying BBS
twice for delivery of the same work which was assumed to have besn originally contracted for. { was also concerned that
unless we clearly understood the underlying reasons for the issues, the Directors would not be able to properly advise
elected members as 1o why they wera seesking naw supplementsl arrangements,
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b} Did Alastair Maclean have any views at that time on the matters set out in your e-mail? What was done in response to
your email?

The email was sent to Alastalr Maclean for his information as he had only just joined the Councll as the new Head of Legal.
| dot recall whether or not he responded, but | did not expect him to.

| cannot confirm what was done. | was advised by Dave Anderson by email on 14 Dacember 2008 [CEC00473865] that
my concerns were real and valid and that he was discussing the matter with tie.

885.

By email dated 24 December 2009 {CEC00451088) 1o Andy Conway; Alan Coyle; Ailie Wilson and Gill Lindsay you noted
the various options you saw avaijlable to TIE.

a) What in your view was the preferred option at that time? Did this change and if so why?

There was no preferred option. As | noted, It appeared to me to be "a rock and a hard place”. 1 was merely noting some of
the potential options avallable at a very high level.

b) What were your views on Alan Goyle's response of 5 January centained in this same email chain?

{ do not recall.

86.

We understand that sometime in 2009 Colin Mackenzle changed post 10 head up the Litgation Team and that while e was
still involved in the tram project, he worked on It much lass frequently.

a) Who fook over Colin Mackenzie's responsibilities for the tram project and when?

| understood that Glll Lindsay had responsibilities for tram matters up to her leaving in Summer 2010,
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87. | On 4 January 2010 Mr Wilson, Adjudicator, Issued his decision In respect of the Russell Road Retaining Wall Two adjudication
[CEC00034842]. The dispute concerned whether certaln changes constituted Notified Departures and the value of each
change.

a) Did you see, or seek, these declaions?

Adjudications were being managed by DLA and tie at the time. | was passed the dacision informaily by Alan Coyle.

b) What were your views on the declsion?

| did not recall reviswing this declsion in detail as tie and DLA were leading on adjudications af the time,

¢} To what extent did you conslder the decision favoured TiE or BSC (hoth in relation to whether there had been a change
and in refation to quantum?

I cannot recall but tie was managing the adjudication matters and | would not have been suitably knowledgsable from a
construction law perspective to form an opinion in this regard.

48. | By emall dated 13 January 2010 {CEC00488882] Richard Jaffrey assured you that the team at TIE had been {asked With an
intensive piece of work ovar the next 8 weeks looking at a whole range of Issues Including the options outiined in your email
of earlier that day. He staled that he would expect the FCL committee to be clasely involved with the progress of this work,
Gill Lindsay suggested that CEC legal and City Develapment were fo be involved in the preparations for the meeting with the
FCL commlitoa.

a) What was the role of the FCL committeae?

| cannot recall but | believe It was similar to the LAG. It was, however, an informal group with no decision making powers.

89.{ On 14 January 2010, an opinion from Richard Keen QC on the inferpretation of the INFRAGO contract [CEC00356397] was
glven to TIE, in the course of dispute resolution.
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The opinion found that TIE did not take full and proper account of the wording which appeared in the last three lines of
paragraph 3.4 of Schedule 4 which provided, Yor the avoidance of doubt, normal development and completion of designs
means the evolution of design through the slages of preliminary fo construction stage and excludes changes of design
principle, shapes and form and outline speclfication.”

The effect of this wording was that “Changes of design principle, shape and form and outline specification” constituted "notified
departuras®, entitling the contractor fo seek further monies under section 3.2.1 of Schedule 4 of the contract.

The oplnion was provided fo the Solicitor 1o the Council and CEC legal officials on 12 April 20410 {CEC00356396}.
a) What were your views on these matters?

| do not recall having a particular view axcept one of general concern. | was effectively being provided with advice from
legal experts In construction as to tha matters consldered In the report.  These views were also summarised in the report
by McGrigors which | had been sent in draft in March 2010,

b) The contractual dispute had, by this time, been ongoing for some time. Do you have any views on whether this opinion
ought to have been sought by TIE sooner? What othar advice was procured by TIE and did they make this readily
avatilabla to CEC legal [CEC00264717]7

I cannot confirm what advice was procured by tie and when. My recollaction Is that tie was proteciive of information and
had to be constantly chased to provide relevant information. Accordingly, the Council was never quite sure whether it had
the full picture atany given time, See, for example, Colin Mackenzle's email to Gill Lindsay on 19 Feb 2008 referring lo
tie’s lack of fransparency and being evasive [CEC014009819] and my email to Andy Conway on 17 March 2010
[CEC00482550].

¢) Did you or other colleagues form a view, in light of that advice, of TIE's prospects of success (a) in challenging the
adjudication decisions and (b) more generally, In relation to their dispute with BBS?

As | recall, at this stage the Council was still very much rellant on tie providing advice and Information in relation to the
disputes and the profect generally. Tie were taking advice from DLA and McGrigots (and various Counsel) in this regard,
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d} The decision not to challenge the ad)udications. What were your views on this decision [CEC00242042]7 Why was this
decision taken? Did TIE provide adequate reasoning for their decision not challenge adjudication decisions? In hindsight,
do you think that this was the corract declsion?

1 cannot confirm as | was not pari of this decision-making process and do not consider that | had sufficient information or
experlence in this field to provide a firn view. The Council was very teliant on tie and ifs professionat advisers DLA and
McGrigors In this regard. | had, however, queried the poshiion as detailed in my email to Donald MeGougan and Dave
Anderson on 16 March 2017 [CEC00452294].

It Is however, worth noting that, although they were instructed by tie, the fact that McGrigors {and senior Counsel) were
already involved provided some comfort to the Council as there was a fresh perspective to provide an unbla‘sed view,

e) Was any consideration given by CEC around that time o instruciing its own legal advica on the comrect interpretation of
the Infraco contract?

Yes, the Councll did ask Dundas & Wilsen fo review the contract, | don’t recall this being around these specific issues as
boif DLA and McGrigors wers providing advice and the dispute issues were very much led by tle af the timea.

90.

Alastair Maclean sent you, Dave Anderson, Marshall Poulton, Alan Coyle and Donald McGougan an email on 15 January
2010 [CEC00473816] secking to take stock.

a) What was discussed at this meeting and what was the outcome?

Unfortunately | cannot recall whether thls mesting took place or whether it did but with only the Directors and Head of Legat
present,

o1,

You wers copled in on an e-mall dated 21 January 2010 [CECD0473835] in which Alastalr Maclean advised that Tie/CEC we
are being foo reactive,

a) It would be helpful If you could explain the thinking behind Alastair Maclean's comments noted above and what was done
in response o these cencemns? What were your views?
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The Inquiry would have to ask Alastalr Maclean what he meant by this. What | took ifom It was that the Councl should b
more proactive in dealing with both the project and tie. it was helpful fo have this view from a senior Council officer who
was coming to the project afresh.

92,

A highlight report to the Chief Executive’s Internal Planning committee dated 17 February 2010 [TIECD896564] notad that
you would be meeting with Richard Jeffrey, Dave Anderson, Donald McGeugan and Alan Coyle oh a weekly basis to update
the Gouncll on progress and matters arising.

a) What was discussed at these weekly meatings?
Unfortunately | am unabis to recail.
b} Do you fesl that TIE officlals were transparent at these meetings?

| cannot recall. However, as noted slsewhere, tlo were in my experience generally reluctant to share full information,
particularly where is was in tie’s view likely to be perceivad by others to reflect negatively upon tie or the projact.

a3,

By email dated 26 February 2010 [CEC00551306] you provided Richard Jeffrey with a report from Dundas and Wilson.

a) For what purpose was this report commissioned?

To have a legal firm acting for the Council independently review the matters identified in the instruction letter. The Council
was seeking independent verification of tie's options under the contract,  See for axample the email from Amanda Methven
to me dated 2 February 2010 [CEC0D479797]. See also my email to Gl Lindsay dated 10 February 2010 which also sets
out the background to the review {CEC00480028],

b) What were your views on the report and its conclusions?

I had no reason to disagree with the report's conclusions. | summarised these In an email to various senlor Council officers
on 12 February 2010 [CEC00475278].
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¢) Did anything in the report cut across that in the report from McGrigors obtainad by TIE on 17 February 2010
[CEC00034550], 5 March [CEC00482010] and 25 March [CECD0591754]7

| cannot recall. Howavsr, an email from Alastair Maciean noted that some additional points had been identified In his email
dated 16 March 2010.[ CECD0452876]

d} What were the headline points of this advice?

These are as set out in the note and my emall of 12 February 2010 [CEC00475278],

94,

By letter dated 8 March 2010 [CEC00548728] Richard Walker of BBS wrote to CEC offlelals providing BBS's perspective of
the dispute, expressing concerns as lo TIE's interpretation of the confract and handling of the dispute and advising that it was
likely that additlonal costs were in excess of £100m.

Alastair Maclean gave his views in e-malls dated 16 March and 12 April 2010 [CEC00452358] and [CEC60235430].

a) What was your viaw, at this time, on the matters in Mr Walker's letter of 8 March 2010, including the extent to which the
Infraco contract was truly a “fixed price” contract?

I cannat recall my view at the time but as 1 had not advisad on the contract terms 1 would have been unlikely to have a view
on this issue.

b} Did you discuss these matters with other Council officers andfor with Individuals from TIE and, if so, what was discussed
and with whom?

| carinot recall.
¢) What were your views on the advice provided by Alastair Maclean to Tom Altchison on 16 March [CEC04452358]7

I had no reason to disagree with the advice at the time. Dave Andersen had also previously commented on the lelter [see
CECO0473970]
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85, | Adiudication decisions were issued (1) on 18 May 2010 (by Mr Hunter, re Tower Bridge) [CEC00373726] and
[CEC00325885], (2) on 24 May 2010 (by TG Coutts QC, re Section 7A-Track Drainage) [TIE00231893] and {3) on 4 June
and 16 July 2010 (by R Howie QC, re Delays Resulting from Incomplate MUDFA Works) [CEC00375600] and
[CEC08310163].

a) Did you see, or seek, these declslons?

| believe thal the Council eveniually received coples of all adjudication declslons,

b} What were your views on these decisions?

| cannot recall but tie was managing the adjudication matters and { would not have been suitably knowledgeable from a

construction law perspective to farm an opinion in this regard.

¢) To what extent did you conslder that the decisions favoured TIE or BSC {both in relation to whether there had been a
change and in relation to quantum)?

| cannot recall but tie was managing the adjudication matters and | would not have been sultably knowledgeable from a

construction law perspective to form an opinion in this regard.

96. | By email to Alastair Maclean on 8 April 2010 discussing the council's response to the lefter from Richard Walker

[CEC00257052}[CEC00257053] you noted that on the finance front, your instinot was that tactically BBS were slaling to
allow Tie/ the council to run out of funds.

a) Please explain your comments in this regard?
| cannot fully recali, but reading my emali again now | think | was concerned that it was the Councll which was likely to suffer

most from any delays in that if tie were to keep BSC working then in practical terms tie would need fo keep paying them. If
BSC kept putting matters into adjudication, eventually through this attritional battle tie and the Council may run out of funds.
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To a degree ihis also accords with Richard Jsffrey’'s commenis in [CEC00043441] on point 5 re “strategic endurance” being
a greater risk fo tie and CEC than to BSC.

a7,

By email dated 19 Aprlt 2010 Richard Jeffrey [TRS000107086) wrote to party leaders {(namely Jenny Dawe, lan Whyte, Steve
Cardownie, Andrew Burns, and Steve Burgass) setling out TIE's position on the main matters in dispute.

Mr Jeffrey noted that “thers Is disagreement over what Is ar Is not included In the original "fixed price’ contract” and BBS are
“refusing to get on with the works in an attempt to coerce us into agrealing 1o change the form of contract onto a ‘cost plus’
contract”. He would not allow the city to be "held to ransom®,

In relation to the adjudication decisions Mr Jeffrey noted, “It is true that we did not get all the resuits at adjudication we would
have liked, however, it Is also true that the resulis do not support BB's extreme view of thelr entitlements either. 1 would llke
to be able to fully brief you on these adjudications, but they ars confidential uncler the contract and to do so would put tie In
breach of contract".

a) What were your vlews on the e-mali? Did you agree with the views expressed in the email?

| cannot recalt. It was clearly Richard Jeffrey's view at the time and he had access to far move detailed information in relation
1o the stalus of the project than | did.

b) What ware your views on the assertion that members could not be “fully briefed” on the adjudication decisions bacause
they were confidential and to do so would put TIE in breach of contract? Were members provided with the adjudication
dscisions? Did you regard that position as salisfactory? To what extent did that affact the abiily of Council members, to
take informed dedcisfons in relation to the tram project? Why did CEC officials ullimately recommend that tie not disclose
the adjudication decisions to members [CEC00242585] [CEG00612776] [CEC00013039]7

] do not recall consldering the issue of release of adjudication decisions to elected members at the time. | do not belleve
that | would have agreed at the time that elected members could not get access to this information or be fully briefed on It
Certalnly some elected members did have access {eg Gordon Mackenzie).

Note that the question *Why did CEC officials ultimately recommend that tie not disclose the adjudicatlon decisions fo
members?” is not fully on point. 1t was recommended that the decisions not be released more widely into the public domain
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as thls could be a breach of contractual terms as well as prejudice tie's and ultimately the Council’s Interests. This is entirely
different to not being made available to elected members who may wish to sea them. in [CECD0242585] § reference release
“info the pubfic domain” as being the issue of concern.

it appears that there was also a desire by BSC at one stage to make the adjudication decisions public.  As noted in my
emad [CEC00012776), this was a very complex matter and there were clearly different views from both tie and BSC over
who had "won". Bringing the matter in the public demain would in my view have simply increased the pressure and focus on
the Council and tie, to BSC's commercial benefit. | was alse concerned that agresing o release could prejudice the Council's
ability to maintain exemptions under Freedom of Information legislation [See CEC00690702 and CEC00478589 In this
regard].

98.

By e-mails dated 22 May 2010, 30 Apiil 2010, you sent an e~mall to Alastalr Maclean regarding Ms Lindsay’s invelvement
with the tram project [CEC00242406][CEC00242287].

a) Plaase explaln your views as set ouf in thase emalls?

It was my understanding that Gili Lindsay was refiing around August 2010, My understanding was that she was given
responsibility for the Tram Project for the period befween Alastair Madlean being appolnted (December 2009) and Summer
2010 when she was leaving.

| cannot fully recall but my email indigates that my concem was that | was effectively briefing two masters and couldn't easily
keep track of all the [nformation or easily get guidance. Glven the ongoing difficulties, | preferred 1o have a clear line of
reporting to someons who was likely stiff be in post affer Summer 2010. It is also fair to say that | felt more c¢artain that
Alastair Maclean would fisten to, act upon or challenge my views or concems.

It also appears that from an amail dated 28 April 2010 from Dave Anderson to Tom Altchison that a revised |PG was to be
put in place. This was not to indude Gilt Lindsay so that will no doubt also have influenced my views at the time
[CEC00257258].

b) You forwarded this emalt to Alastair Maclean on 12 November 2010 to provide him with *a flavour” [CECG0013273].
Please can you confirm whal you feit this email ilustrated?
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As | recall Alastalr Maclean was very surprised that the Council had not had an independent review of the contract carried
out prior to signing in 2008. He queriad what had been done In this regard. | had seni thls email to him as an indication of
the very clear views expressed at the time by both Colin Mackenzie and myself that an independent view should be sought
but that this option had been ruled out.

6) We understand that Glil Lindsay left the employment of CEC around August 2010, Are you aware of when and why Ms
Lindsay left CEC's employment?

Glll Lindsay's role as Head of Legal was comblned with that of the Counell Secretary in 2008. From memory Gill Lindsay
had decided not to apply for the role and Mr Maciean was appointed through the competitive interview process.

929,

On 24 May 2010 TG Coutts QC issued his decision In respect of section 7A-Track Dralnage) [TIEG0231883]
a} Did you see, or seek, these decisions?

| believe that the Council eventually saw all the adjudication decisions,

b} What were your views on the decision?

I cannot recall but tie was managing the adjudication matters and | would not have been suitably knowledgeable from a
construction law perspective to form an opinion in this regard.

¢} To what extent did you conskder the decision favoured TIE or BSC (both in relation to whether there had been a change
and in relation to quantum?

I cannot recail but tie was managing the adjudication matters and | would not have been suitably knowiedgeable from a
canstructlon law perspective to form an opinfon in this regard.

81




28000 LL000000MYL: - .o

100]

On the 26th of May 2010 [CEC00442574] you made changes to the Council Report dated 24 June 2010.
a) Do you consider that the report provided elected members with a clear picture of matters as they stood at that time?
My comments would have bean made to inform the repoit based on my state of knowledge at the fime and Alan Coyle and

{ appear to have been colfating wider comments. It would have been for the Diractors to take a final decision as to what
should be highlighted fo slected members in that report, which would have been particulary sensitive during the dispute,

101

By e-mail dated 11 June 2010 [CEC00336394] Richard Jeffrey advised Andrew Fitchie that you had had a discussion with
Alastair Maclean and that, amongst other things, you wished a CEC legal person embedded In the Carlisle negotlating team
when detajled legal negotiations took place, it being reported that you were of the view that If CEC legal had been more
heavily involved first ime round “we wouldn't be in the mess we ara in now”,

a) What discussions did you have with Mr Maclean around that time in relation to these matters? What wera your views on
these matters?

! cannot recall this in any detail. However, | think both Alastair and | were keen that CEC Legal (With appropriate Independent
extemal support} were more involved moving forward. This would ensure that we were receiving information directly rather
ihan through any filter. My reference to CEC Legal not being invalved orlginally references the fact that i, and most likely
Coiln Mackenzie, were not reviewing the contraciual terms and related documents at the time,

102

By e-mait dated 2 July 2010 you set out the consequences of TIE serving a notice on BBS under section 90.1.2 of the
Infraco contract in respect of infraco’s alleged default [CEC00242631]

{see also {I) Richard Jeffrey’s e-mails in August 2010 advising that the first (of several planned) Remedial Temination
Notices under section 90.1.2 of the Infraco contract and an Underperformance Warning Notice undar section 58,7
[CEC00242889] had been issued and {H) your draft e-mall dated 12 August 2010 [CEC00013658] noting that CEC had not
“pre-approved” the serving by TIE of these notices but would require Hs own independent legal advice on the strangth of
TIE's case fo tarminate).

a) What did you understand to be the outcome of project Carlisle and how did this effect TIE's rasolve to issue a Project
Notice 80.1.2 lefter?
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| cannot recall.

b) Did CEC seek Indepsandant legal advice on whether remedial termination notices should be served (and, if not, why
not)?

I do not believe so as the Council was relisnt upon tie taking advice and leading on this matter as the contracting party.
Much of what was being suggested depended on the factual matrix which only tle and their advisera could really establish.
Per my email [CEC00013658], it was up fo tie to examine all the facts and decide how to proceed, but the Council was
keeping a watching eye on matters and would expect tle fo fully explain and back up their proposed plans with legal
cenfimations as required. The fact that the Councit percelved that Richard Keen QC and McGrigors were invelved
provided some level of comfort but my cencerns re reliance on tie were set out in the email. As Richard Jeffrey aiso set out
in this email chain[CEC00242631], tie appeared concerned about too much CEC Legal oversightiinput. The Councli did,
however, seek Independeant legal advice with regard fo the issue of termination from Nicholas Dennys QC. See the draft
instruction letter dated 1 November 2010 at [CEC00012940 & CEC00012941 ], in particular sections 2.6-2.9 which sets out
the practical position from the Council's perspective,

¢} Why were you of the view, as notad in your e-mail of 2 July 2010 that the duty of care owad by DLA to CEC as “virtually
warthless™?

My comment about it being “worthlesa” related 1o Its effectiveness as an independent “check and balance” to specifically look
after the Councll's interests independent to those of tie. in effect DLA ware asked to “mark their own homework” and the
Council was taking it on trust that tie had appropriately instructed DLA In this regard. It was my strongly hald view that the
Council should have had an independent tegal review of the contract and associated documentation carded out in advance
of signing.

103

On 4 June and 16 July 2070 R Howle QC Issued his decislons in relation {o Delays Resulting from Incomplets MUDFA
Waorks) [CEC00375600] and [CEC00310163],

a) Did you see, or seek, thesa dacisions?

| believe that the Council eventually saw all the adjudlcation decisions,
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b} What were your views on the decislon?

1 cannot recall but tie was managing the adjudication matters and | would not have been sultably knowledgeable from a
construction law perspective to form an opinfon In this regard.

c) To what extent did you consider the decision favaured TIE or BSC (hoth In relation to whether there had been a change
and in relation to quantum?

| cannot recall but tie was managing the adjudication matters and { would not have been suitably knowledgeable from a
construction law perspective to form an apinion In this regard.

104

By e-malf dated 1 August 2010 (note - actually 8 January 2010) [CEC00473789] you sent Alastair Maclean a document,
“Tram-Potted History” [CEC00473730].

Your e-mall noted “dissemination of the actual history here could cause serious problems and we definliely don't want to set
hares running ... be very careful what info you impart to the politicians as the Directors and TIE have kept them on a restricted
info flow”.

a} What were the main points you scught to make to Mr Maclean in that document?

The email and atlached note were intended as an information update for the new Head of Legal who had joined the Council
a few weeks previously. Alastalr Maclean had been asked to meet with a senlor patiticlan o discuss the project and had
requested a brisfing in advance of this, The note was intended as a brief and digestible summary of a very complex project
and it contained my perceptions of the history of the project as well as an update on recent events, My covering emall noted
that the views on the history may differ depending upon whe you spoke fo.

The note itself Is self-explanatory but it should be clarified that the note reflected my knowledge at the time of draiting as
opposed to knowledge held at the time of the events described in the note.

by it would be helpful if you could explain your comment noted above?
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“dissemination of the actual history here could causs serfous problems and we definitely don't want fo sef hares running’

Whilst | had no way of knowing what had in fact been Intimated to electad members by tie or senior Council officers {as | was
not invoivad In any such briefings), | considered that it was likely that some or alt of the elected members woudd not be aware
of some of the information in my note. | therefore wanted to ensure that Mr Maclean was aware that providing Information
from the note o one elected membaer based on my perceptions of the project's history could cause issues if it was not first
verified and then shared only through the agreed channels, | simply wanted to ensure that Mr Maciean understood the
sensitivities given the ongoing dispute and differing political views on the project,

“be very careful what info you Impart fo the politiclans as the Directors and TIE have kept them on a resiricted info flow"

The comment relating to the “resiricled Info flow” refated solely to the route of the provision of information being through a
consistent channel. It was imperative that relsvant political groups wera given the same information at the same time. This
was to help protect tie's commercial position,

The: “restriction” did not refer to any qualitative or quantitative aspects as 1 would not have either commented on, or indeed
had any Influence, in thls regard. By way of example, an email from a month earfier from me to the Diractors [CEC00473732]
noted *f do belfeve that we need a formal communication as fo the reasons the existing contract do not work so that we are
better abls ta inform Members when the time comes as to why the supplementals are needed In the first plage”,

¢} Why (and by whom) had members been kept on a restricted Information flow?

Contextually the email was sent at the height of the commerclal dispute between the parties and the coallion was split on
the Issue of trams. it was my perception that both tie and the Directors of the Council wished to keep a coheslve approach
and ensure that relevant elacted members recelved accurate Information at the same time through a consistent channei,
which | understood af the time to be via Group Leader brisfings.  This was fo protect as far as possible tie's commeraial
position and minimise leaks and specufation during a very Intense period of the dispute. | am unable to confirm whether
such briefings wera In any way “restricted” from a quantitative or qualitative perspective as | was not involved with these,

Prass reports were a source of concern during the project, particularly during the dispute. By way of axample, this articie
from 10 days later shows how the press were using Information gleaned from sources. Hence why | percaived that senior
Council officers and thoss at tie wished to ensure consistency in how Information was being shared,
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Jiwww.scotsman.com/newsireports-say-dispute-with-tram-contractors-wil-pugh-bitl-past-163-600m-1-1228529
[WEDOB000173]

This article appeared to follow adicles in the Horald on 16 and 17 January 2010 which were sent by Stewart McGarrily to
Alan Coyle on 18 January 2010 {CEC00479289, CEC00479290 & CEC00479291].

A note was also sent by Donald McGougan on 7 June 2010 In relation to an article in the Herald [CEC06238912 &
CEC00233913].

As an aside, in early 2011 leaks of confidential information were such a2 concem (see, for example, the email sent by Sue
Bruce on 17 March 2011 [WED00000172]) that staff working on the project and potentially also Coungillors were asked to
sign confidentiality agreements in order fo access information [sea WEDOG000170 and WEDO000171].

d} Did that comment apply to events, both before and after Infraco Financlal Close?

My note purely reflected the position at that time, which was al the height of the contractual issues. | cannot comment about
what happened previously as | was not involved in any such briefings.

e) Did you have any concemns, at any time, as o whether members of the Council had been, and were being, kept fully
informed in relation to the tram project?

| had eoncems {including the discussion | had with Colin Mackenzie about approaching the Monitoring Officer noted abave
in the response to Question 19} but it was not my role to decide upon what to advise elected members and | did in fact have
no knowledge of what had been intimated to them, Such decisions and the fiming and content of Group Leader and other
political briefings were for senior Gouncil management to decide upon and deliver as they were best placed to do so.

105

On 19 August 2010, in the conlext of an email about the govemance of the project [CEC00012371] vou noted that despite
repeated requests DLA had nof provided thelr final views on the validity of the structure from a lagal perspactive.

a) What were your views on DLA on that matier? We note similar concems expressed in your emall date 13 October 2010
[CEC00012732][CEC00012737][ CEC0041697).
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The governance issues referred to related to the overall TEL/TIE/Lothian Buses governance structure which was to be put in
place to deal with fram and bus operations.  We were still awaiting confirmation from DLA that it worked from all relevant
perspectives. DLA had yet to provide the assurances that the preposed strusture was legally compliant despite being chased
for it. In my view, given the ongoing dispute, the “Phase 2" re-structuring proposals were prematurs.,

106

On 20 August 2010 CEC offlcials {including yourseif) met with TIE representatives to consider TIE's Project Cartisle Counter
Offer. A record of the meeting [CEC00032056] noted a range of costs of betwaan £539m-£588m for the Airport to St Andrew
Square and a range of betwsen E75m-£100m from St Andrew Square 1o Newhaven, giving a total range of costs, from the
Airport io Newhaven, of £614m-£693m.

it was noted that this was essentially a re-pricing exercise for the completed design (which was thought to be approximately
90% completa) with the intention of giving TIE certalnty and that all of the pricing assumptions in Schedule 4 of the INFRACO
contract would no longer exist.

a) What ware you views on these matters?

1 cannot fully recall. Whilst Carol Gampbell and 1 attended the meeting, the Carisle proposals were belng led and confroiled
by tie. The project was stlll very much seen as belng tie’s responsibility and accardingly tie would require to carry ouf analysis
and make formal recommendations in a repori ta the Coungll which would then have to be fully scnidinised, Including from a
legal and financial perspective.  As an initiat view, the main concem would have besn that this was well abova the available
budget.

107

Following a meeting between TIE and CEC officials you set out, by e-mail dated 27 August 2010 [CEC00013747} the
information required by CEC to inform their decision making.

Richard Jeffrey forwarded your o-mall to Andrew Flichie, noting *I have explained to Dave Anderson that ! consider this e-
mail unheipful arkl symptomatic of the CEC input lacking focus™ [CEG00098050].

a) What are your views on the comment by Richard Jeffrey noted above?
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My view is that this was symptomatic of tie's consistent approach towards CEC Legal throughout the project. It appeared
to me that there was a desire to minimise or avoid CEC Legal Input on any matter which tie did not either see as a priority
or wish to have scrutinised. This made it exceadingly difficult to advise senlor Council officers as you could not easlly get
responses to the questions you were asking and were also never convinced you had the full picture at any given time.

108

On 31 August 2010 [CEC00002041] [CEC0DBG02042) you circulated a risk matiix to assist CEC offlcers to assess the most
viable option for the project. It set out the pro's and cens of cancelling, continuing or postponing the project.

a) What wera your views on these matters?

They were as set out in the note, the first draft of which had been commented on by others in advance of this clrculation
amail. | had attempted to comblne the potential options into an easily digestible form so that senlor Council officials could
assess matters and take refevant decisfons. it was based on my knowledge at the fime and would likely not have heen a full
picture of all possible Information.

109

On 17 September 2070 BSC sent TIE a letter that siated that TIE served remedial termination notices without balng referred
to dispute resclution first and were therefore Invalld {see [CECD0012621] [CEC00044541], [CEC00044540],
[CEG(0044543), [CEC00044544] and [CEC00044545]).

a} What were your views on TIE's factic of sarving RTN's?

This was the strategy employed by, and led by, tie as advised by multiple professional advisers. Until we had an Independent
legal review carried out, the Councll did not have a fully informed view on the tactics being employed by tle, As noted in
[CEC00242631], tla were keen that the Council not seek to do tie's job for them.

Shepherd and Wedderburn were instructed to perform an independent view of the validity of the RTNs and grounds for
termination [CEC00012498] [CEC00135311).

b} Do vou consider that CEC were provided with sufficient information to understand the extent to which there was an
evidentlal basis for each of the alleged Infraco defaults, in order fo form their own view of the validity of the RTNs and
grounds for termination [CEC00135312] [CEC00012821]7 Nofo - these two references appear to be the same document
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| unable to comment as | cannot recall. However, | do recall that it later transpired that tie were seeking o serve notices
without first establishing the full factual matrix of their cases (see concerns raised in eg [WEDD0000168]}.

110

On 22 September 2010 Mr Forter, Adjudicator, issued his declslon in relation to Depot Access Bridge 532 [BFB00053391].
a) Did you see, or seek, these daoislons?

| believe that the Councit eventually saw all the adjudication decisions.

by What were your views on the declslon?

i cannot recall but tle was managing the adjudication matters and 1 would not have been suitably knowtedgeable from a
construction law perspective to form an opinion in this regard.

¢) To what extent did you consider the decislon favoured TIE or BSC (both In relation to whether thera had been a change
and in relation to quanium?

1 cannot recall but tie was managing the adjudication matters and ) wouid not have been suitably knowledgeabla from a
construction law perspective to form an opinion in this regard.

111

By emall o Alastair Maclean dated 25 [nofe - actually 26] Septerber 2010 {CEC90012450] you wondered whather Andrew
Fitchic wanted to meet with yourself and Alastair Maclean In an attempt fo try to fiush out whether you were about fo
recommend his exit after the advice received to date appeared to be [ess than impressive,

a) What were your views on the performance of DLA and Mr Fitchie?
1t would not be appropriate for me to comment on Mr Flichie's technical expertise or capabllity. It was, however, ingvitable

that at some stage an independent review of the contract terms would eventually be recuired and, to a degree, this had
already occurred with MeGrigors and Counsel being instructed by tie in addition to DLA.
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It was, however, apparent to me at the time that Mr Fitchle could only ses his interpretation of what he had been involved in
drafiing andfor negotiating. There was also the question of conflict to consider, [f there was a fault with the drafting or advice
it would not be sensible for the same legal firm to be reviewing it. It was possible that Mr Fitchle was concemed that any
such independent roview may potentlally cause him and DLA issues and this may have potentially influeniced any advice
given by him in relation to fie's logal options.

112

By email dated 13 October 2010 [CEC00012760] Alastair Maclean noted with Donald MeGougar that in his view the
zpecial planning forurn was for CEC and not TIE and TIE should not take controf.

a) What were your views?

i had no reason to disagree with this view.,

113

By jeint report to Council on 14 Qctober 2010 [CEC02083124] Donald McGougan and David Anderson provided a refreshed
Business Case for the tram project, focussing on a line from Edinburgh Airport to St Andrew Square, with a high degres of
certainty of cost and programme certainty.

The report noted that the contingency planning work undertaken by the Councll and TIE had Identified funding options
which could address project costs of up to £600m. i was stated, “Due te the current uncertainty of contractual negotiations,
it is not possible to provide an updats at this ime on the ultimate capital costs of the project” (para 3.1).

it was noted that “The overall outcome of the DRPs, in terms of legal principles, remains finely balanced and subject {o debate
between the pariies” (para 2.50)

The repoit put forward fermination of the contract as ohe option. It was noted that extensive legal advice had bean taken and
continued to be taken,

The report did not, however, glive an Indication of the tikety cost, or range of costs, of the different options with the Project
Carlisle offers and ¢ounter offers, for example, nof being referred to.

a) Did you have any input Iinto drafting that report?

Legal commented on this report in early October 2010, For exampla see emails from me to Alan Coyle and Carol Campbell
on 5 and 6 Oclober 2010 with comments [WEDC0000474, CEC00035980 and WED00009175]. { also sent an emall on 6
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October advising that the DRP parts were to be removed from the public report as it was decided that release of the DRP
information info the public domain could breach confidentiality [see CEC00017848 following advice In WED00001741.

b) We understand that on this occasion Councillors ware unhappy with the level of detail provided and required a more
detailed update of the Business Case. On what matters did members wish to receive more information and was sufficient
information provided?

| am unable to confirm,

¢} Did the statement that the outcome of tha DRPs remained “finely balanced” accord with your understanding at that time?
What legal advice was provided fo elected members In refation to the contractual dispules? To what extent, if at all, was
the legal advice that had been ebtained by the Councll and/or TIE made avallable made available as well as readily
accessible and urlerstandable?

At this stage the Council did not have a full understanding of the DRP position; only tie's views on it. | am unabla to confirm
what legal advice was made available to elected members in relation to the contractual disputes as | would not have been
invoived In briefing them on such matters.

If the adjudication decisions and legal advice were not provided andfor made availabla to members, to what extent did that
affect the ability of members to come to informed decisions in relation to the tram project?

The decision as to what advice or information was made available to elected members was one for senior Council officers to
take, .

114

By email dated 29 QOctober 2010 [CEC00018575)] you requested that TIE provide thelr views on the adjudication decisions.
a) Why did you make this request?
i cannot fully recall but it appears from the email that Donald Anderson had approached Tom Alichison to advise that tie

was not providing an accurate picture of the adjudleations position to the Council. Tom Altchison had therefore asked that
this be checked. Tle provided their summary on 9 November 2010 [CEC00006489 & CEC00006450 ).
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It was certainly my perception thaf tie's presentation of adjudication decisions could perhaps be biased. The Councit
therefore asked Shepherd & Wedderburn to do a comparison between tle's commentary and the actual decisions in
November 2010 which found that “Our overall impression Is that whilst not inaccurate the commentary conveyed
surprisingly littte hard Information”™.

My final report on the adjudications issue following receiving advice from Shepherd & Wedderburn was sent on @
December 2010 {CEC02082604).

b} What was TIE's responsa?

I cannot recail.

115

By e-mail dated 3 November 2010 [CEC000812869] Allstair Maclean requested that advice be sought from Shepherd and
Wedderbum on a “‘novation issue”. It was noted that “TIE/DLA are insisfing that it is alf ok which is an unacceptable position
bearing in mind the very clear conflict DLA has arising from the significant defocts arlsing from their drafting of the minute of
variation”.

a} Do you recall what this matter related 107 {see e.g. Alastair Richards’ e-mail dated 1 November 2010 [THE00697415]
with attached paper [TIEC06974161).

| cannot fully recall this but | think it related to tie’s perception that the coniraciual issues to date were with Blifinger and
Siemens (tram and systems infrasiructure} as opposed to with CAF (tram supply and maintenance). | recalf that there was
talk of a possible novation back aut of the consortium of CAF, the trams and the relevant tram supply and malntenance
arrangements. [ cannot recall the exact issue, but there is reference fo it in section 4 of the IPG report dated 1 December
2010 [CEC00013539].

118

On 4 November 2010 [CEC00012984], Alastair Maclean noted that CEC had been worldng on the assumption that TIE would
be providing them with the full fegal analysls by DLA together with the opinlon of Richard Keen by Friday 19 November. This
was to ehable CEC to have their own independent analysis of TIE's position by CEC's QC and that McGrigors had been
appointed to lead that work stream in place of DLA. You noted [/ think this should refer to [CEC00013048] here] that TIE had
since confirmed that this would not be available untll a 30 Novembaer, leaving a very small window for CEC to gain their own
independent analysls of tie's position.
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a) What were your views on this matter?

| sent a draft emal to Alastalr Maclean and Carol Campbell on 4 Dacamber at 13.02 [WEDB6000176].  This'was amended
and sent by Alastalr Maclean that same day [CEC00012984). Alastalr Maclean sent a follow up to the Directors
[CEC00013048].

117,

An a-mail dated 13 Nevember 2010 by AM [CEC00013289] aftached a paper setting out certain concems
[CEGO0013290), including noting that "TIE Kad continued fo use DLA as its advisors In relation to the potential termination,
‘hut foliowing adverse comment from CEC TIE have engaged McGrigors” (para 2.6) and “as you are aware {and as we hava
seen(fmm some of the adfudicatlons to dale) | havereal concerns as io the qualily of the factual Information corming from
TIE" (para 7.3).

An e-mall dated 15 Novémber 2010 frorm AM o Jim Inch [CEC00013308] noted that a consultation had faken place with
TIE's GC and AM stated “One thing f can say at this stage Is that'f am mare sure (rather than less) that my concerns of fast

week are real”,

In e-mails dated 22 and 30 November 2040 Mr Maclean expressed ceriain concems about TIE and the legal advice received
by TIE [CECB0013411] and [CECO0014282] (see also [CEC00012450}).

Ir-an e-mali dated 30 Novermber 2010 JCEC00013550] you noted your persorial view on the performance of TIE and DLA.

It an e-mall dated 24 November 20710 to Mr Maglean [CECGD0012441], Richard Jefitey siated, “if the Council has lost

confidence In TIE, then exercise your prarmgative to remove TIE from the equation”.

-a) What were your visws on thess matfera?

The is5Uss Were clearly set out In these documents. | have nothing further to add,

118

On 16 November 2010 Richard Jeffrey advised Alastair Maclean of certain serious concerns he had in relation to events al
1ha time the Infraco contract was entered info. On 17 Novérbar 2016 {CEC00013342] Mr Maclean produced a Note setting

.out Mr Jeffrey's conoerns.
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a} Were you aware of Mr Jeffrey’s concerns?

1 do not recalt being aware of the concems as set out In the note at the ime. I only recall being aware of Andrew Fitchie
recelving a honus based on press reports at the time [CECC0039997).

by If so, what were your views?
This is the first time | have seen this document and it raiees very conceming allegations.
¢) What was dong in response te Mr Jeffrey's concems?

| cannot confirm as ! was not involved In dealing with this matter.

119

On 22 November 9010 [TIE00304261] Richard Jeffiey shared & draft correspondence to then Chief Executive of the council.

a) What were your views on the matters expressed therein?

The email was not sent to me so | am unable to comment.

b) He noted that CEC expected to direct the strategy for the mediation and that if CEC wished to take control of the project,
or any aspect of it, then he would like this to be formally communicated to the board. Dld CEG or TIE ulimately direct the
strategy for the mediation and fo what extent ware mambers of CEC legal involvad?

1 was not sent this emafi but | belleve that ultimately CEC directed the declslon to go ta mediation,

Alastair Maclean attended the mediatlon for CEC Legal. 1 did not aftend.

120

In addition to forwarding Alastair Maclean an e-mail Colin Mackenzie had sent Gil Lindsay on 15 August 2007 expressing
certain concems[CEC00013273] (as discussed earlier), on 12 November 2010, you sent Alastair Maclean a risk register
that DLA had produced (and GHll Lindsay had requested} prior to Infraco contract close [CEC00013268] [CEC00013267].
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a) Why did you send Mr Maclean the risk ragister?

| had sent it on to Mr Maclean as it was unclear why | was belng sent this mairix at this time by tie. That same day | asked
Susan Clark why she had sent it through as It appeared to me to have come entirely out of the blua [CEC00043268].

b} What were your visws on the risk register nofed above including, In parficular, whether it adequateily covered the risks
that materialised?

The risk registers and their appropriateness and completeness were matters to be agreed between Gill Lindsay and DLA at
the time of coniract signature. | am unable provide any further clarification an this,

121

On 26 Novemnber 2010 Lord Dervaird issued his decision in relation to Landfill Tax [BFB00053475].
a) Did you see, or seek, these decisions?

| believe that the Council did eventually receive all adjudications.

b) What were your views on the decision?

| cannot recall reviewing it but tie was managing the adjudication matters and | would not have been suitably knowledgeable
from a construction law perspective to form an opinion In this regard.

¢} To what extent did you consider the decislon favoured TiE or BSC (both in relation to whether there had been a ¢hange
and in relation to guantum?

1 cannot recall but tie was managing the adjudication matters and | wouid not have been suifably knowtedgeable from a
construction law perspesctive to form an opinion in this regard.

122

By letter dated 6 December 2010 [TIE00668156] AM advised Richard Jeffrey that foliowing a meeting that day with Tom
Altchlson and Donald McGougan, CEC's preferred strategy (for commercial reasons) was to move to mediation on a short-
term basis, ideally with a view to both sides “walking away" from the Infraco contract.
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a) What were your views?

| did not have a view at the tims as it was not my declsion to make.

123

On 156 December 2010 R Howie QC Issued his decision in refation to Approval of Sub-Contract Terms [BFB06053482]
a) Did you sae, or seek, these decislons?

| believe that the Counclt did eventually recelve all adjudications.

b) What were your views on the decision?

| cannot recall but tie was managing the adjudication matters and | would not have been suitably knowledgeahle from a
construction law perspective to form an opinion in this regard.

¢) To what extent did you consider the decision favoured TIE or BSC (both in relation to whether there had been a change
and in relation to quantum?

t cannot recall but tie was managing the adjudication matters and | would not have been suitably knowledgeable from a
construction law perspective to form an oginion in this regard,

124

On 16 December 2010 Tam Altchison provided the Coundll with an Update on the reireshed Business Case
[CEG01891570].

The report noted that a line from the Alrport to St Andrew Square was capabie of being delivered within the current funding
commitinent of £545m.

At the meeting an amendment was passed by members to request a review of the business case by a speclalist public
tran)spozt consultancy that had no previous invalvement with the Edinburgh tram project (see Minutes, [CEC02083128],
p22),
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a) Did you have any inpul inte drafting the report to Council?
| cannct recall but my emails Indicate that | made only a very minotr comment.

b) Why did members wish an Independent review by a specialist consultancy with no previous involvement with the tram
project?

| am unabie to confirm.

2011

125

The Highlight Report for the meeting of the 1PG on 21 January 2011 [CECO1715625] noted that both Nicholas Dennys QC
(Instructed by CEC) and Richard Keen QC {instructed by TIE) had advised that the best option was to seek fo enforce the
contract until grounds of termination could be established as a result of a failure to perform the works, which option would also
place TIE In the strongest position with regard to any mediationfnegotiated settlement. it was unclear to what extent thers had
been a rigorous approach by TIE to enforeement of the contract pending the Carllste negotiations and the focus en the
termination option.

a) What was your view on these matters?
| cannot fully recall but the note of the presentation by Alastair Maclean and myself sets out the position.
b) Woere elected members advised of the matters noted above?

| am unable to confirm whether or not seme or all of the elected members were briefed as | would have been unfikely to be
involved In any such briefings,

¢) Who decided that TIE/CEC should nonstheless proceed to mediation at that time and why?
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| am unable to conflrm.

126

Mediation talks were afranged for March 2011, In the run up 1o mediation:

a) What preparations for the mediation were undertaken by CEC? (see e.g. the report to the IPG on 21 January 2011
[CEC01715625] and the Action Note of that meeting [CEC01715621])?

{ am unable to confirm as | do not recall being involved with these preparations.
b} What part, if any, did you play In these preparations?
| recall having very litlle Input Into preparations for mediation.

c) What were the main objactives of the Counclt going into the mediation? (see e.g. the Project Phoenix Statement dated 24
February 2011 [BFB00053293])

I was not involved in the mediation or setting its objectives.

127

Mediation talks took place at Mar Hall between & and 12 March 2011, TIE prepared a mediaticn statemeni [BFB00053200] as
did BBS [CEC01927734].

We understand that & statement “ETN Mediation — Without Prejudice — Mar Hall Agreed Key Paints of Principle” was signed
by the partles on 10 March 2011 {the principles of which ware then incorporated into a Heads of Terms document
[BFB00053262]).

a} Which organisations and individuals were presant at the mediation?

| arm unable to confirm as | was not present at the mediation.

b} Were you present at the mediation? If so, what role did you play in the mediation and what advice, i any, did you provide?

1 was not present at the meadiation.
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¢) What discussion, and negotiation, took place between the pariles during the mediation? Was there, for example, a series of
offers and counter-offers?

| was not at the mediation sc am unable to confirm.
d) To what extent, if at all, did CEC’s position change over the course of the mediatlon?
| was not at the mediation sa am unable to confirm.
e} To what extent, if at ali, did BBS's position change over the courss of the mediation?
I was not at the mediation so am unable to confirm.

f) What was the outcome of the medlation? Were the Heads of Tems noted above agreed at the mediation or in the following
weeks or months?

I was not involved and carnot therefore confim but the document appears to be date stamped 12 March 2011.
g) What were the views of yourself and other CEC officers on the outcome of the madiation?
| did nat have a view other than that it would hopafully get the project back on track,

h} What did parffes envisage would happen after the mediation to give effect to what had been agresad, and within what
timescale?

| cannot racall,

128

In an e-mafl dated 12 April 2011 [TIE00686636] Steven Bell nated, in respect of Isgal advice in relation to the draft Mindte of
Variation of the Infraco contract arising from Mar Mall, that McGrigors should consider writing an advice note to CEC
highlighting the signiflcant amendments to the Infraco cantract and fo TIE's rights and remedies to ensure that that was cloarly
recorded in writing.
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He noted, “We would not want fo repeat the type of ssues rafsed/concerns expressed which have been ralsed with DLA and
visibility of the original advice over the Infraco Conlract”.

a) What were vour views on Mr Bell's comments noted above?

I do not recall whether | had any views at thé fime but Alastair Maclean responded In relation to these [ses [TIEGDS87677]].

129

On 16 May 2011 the Councll ware given an update by the Director of City Development [CEC01914650}.

a) Are you aware whether the figures In the Heads of Terms noted above (Le. a price of £362.5m for the off-street works and
a target price of £39m for the on-street works) were avallable at the time of the Council meeting on 16 May 20117

| am unable to confirm.

b) If so, are you aware whether these figures were provided to members at that time and, If not, when and how were these
figures first provided to members?

| am unable to confirm.

130

Partles entered into & Minute of Variation dated 20 May and 10 June 2011 [BFB00096810] (Minute of Variation 4), which
varied the Infrace contract to allow certain pricrity works to take place.

a) What was the purpose of that agreament?

I cannot recalt but from the report of 16 May 2011 it appears fo relate to enabling priority works to be carried out as these
were considered to be of strategic importance to the City.

b} Why was it entered inte In advance of the maln settlament agreement noted batow?

| am unable to confim but from the reponrt of 16 May 2014 It appears to relate to enabling priority works to be carried out as
these were considered to be of strategic importance to the Clty.
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In June 2011 McGrigors produced a draft report, *Report on Certain Issues Conceming Edinburgh Tram Project — Cplions to
York Place” [USB0OD0G384].

a} What was the purpose of that report?

| cannot recall.

b) Was the report ever finalised?

| cannot confimm.

¢) What was your understanding of the advice in the repoit as o the best option for CEC?

I do not recall being involved in this aspect so am unable to conflrm.

d} To what extent, If at all, did the report Inform CEC's declston makmg as to which option to follow?

i do not recall bsing involved In this aspect so am unable to confirm.

132

An e-mail dated 29 June 2011 {BFB00094944] by Marc Hanson, Ashurst, noted that CEC did not understand how the Targst
On Street Works Price had increased from £38m to £52m (and noted that the Off Street Works Contract Price had also
increased).

a) What was your understanding of these matters?

I do ot recall being involved in this aspect so am unable to conflrm.

)] How were thess Issues resolved?
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i do not recall baing involved in this aspect so am unable to confirm.

133

On 30 June 2017 the Gouncll ware advised of the options for the fram projact In a report by the Birector of Gty Development

[CEC02044271].

it was recommended that the Council complete the line from the Airpert to St Andrew Square/York Place, at an estimated cost

of between £726m and £773m, depending on the risk ailowance.

a) DId you have any views at that stage about the significantly Tncreased cost of the tram project {for a shorler line)?

Only that the Council ending up In this position was a matter of significant concern and regret.

b) How was that recelved by members?

The Inquiry would bave fo ask the slected members.

¢) What are your views on the matters in the informal note [TIE00688605] produced of the meeting of the Councll? (the author
of the note is unclear but it was sent by e-mail dated 1 July 2011 [TIE00688604] by Mandy Haebumn-Little fo Susan Clark
and Steven Bell)?

| have no comment.

134

An e-mail dated 7 July 2011 HJE00658366]A from Terence van Poorviler, Ashurét. noted certain fssues in relation 1O proposed
changes In the Employer's Requirements.

An e-mail dated 15 July 2011 [BFB00097296] by Allstair Maclean to Alfred Brandenburgaer expressed certain frustrations
about a lack of momentum In negotlations (against the backgreund, as we understand if, that at Mar Hall it had bean
envisaged that the formal settlement agreement would be entered inlo on or before 30 June 2011).

An e-mall dated 27 July 2011 [BFB00094966] by Mr var Poortviiot attached a "key Issues" list of the major cutstanding items.
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a) Whal Weré the main issues; of differences, that arose during the discussions to give effect to the Mar Hall agreement and
how were these issues resolved?

| cannot comment as | do not recall being involved in these matters in any détall, The Councll had appointed expert legat
advisers In Ashurst to ensure that the agreed terms were sippropriately Imglemented.,

1b) ‘What was the cause or causes of any delay in entering the setflement agreement?

1 am unabls to confirm,

135

We uhderstan_d that al Mar Hall paities h.ad envisagad that a full setiement agreemant wolid be entered into by 30 June
2011. We further undarstand that a Memorandum of Understaniding was entered Into on 24 August 2011 o extend the

| timescale for the conclusfon of these negotiations unti 31 Atgust 2017,

a) Whywas the timescale for the conclusion of negotiations extended until 31 August 20117

I am unable to recall.

138

0n 22 August 201 1[CEGOA 733343], you were copied inon an emall from [should Fead “ta”] Colin Smith which rioted that
“Historically the delay ta design was nof solely Infrace’s but a symptom of Ha's role In the design approval process (where they
had no locus) and frankly CEC failure to defivered & joined up approvals process.”

- a} What are your views on these. matters?

i do not understand the coriment made,

137

On 25.'August 2011 the Council were given a further update by way of a repart by the Director of City Development
{TRS00011725].

The report noted that Faithful and Gould hiad worked with Council officers in validating the base budget forthe proposed
works. . . ' .

103

22 August
should be
21 August




—
8
(=3
(=]
=
o
(=4
(=]
-]
ol
3]
=]
—
[ =]
E

There was a requirement for funiding of up to £776m for a line from St Andrew Squarefrork Place (comprising a base budget
allowance of £742m plus a provision for risk and contingency of £34m).

Additlonat funding of £231 was requlred, which would require to be met from Prudential borrowing, at an estimated annual
revenue charge of £15.3m over 30 years (which, applying a discount rate, resulted In a present day value of the additional
borrowing of £281m),

At the Council meeting, members voted in favour of an amendment that a fine should be built from the Alrport {o Haymarket.

a) Did you sse any of these reports and, if so, what were your views?
Yes, | would have seen the Council report, | cannct recalf having a view.

b) We undarstand that the report to Councif In August inciuded a confidential summary of a report dated 19 August 2011 by
Faithful and Gould [CEC01727000]. Wers members provided with the report or only a summary of the report? The full report
by Faithful and Gould noted, in the Executive Summary, that the current costs for the on-street works for Siemens were
“axtremely high and not value for money” and that the cost of the other on-sireet works was “grossly inflated”? Were you
aware of these conclusions? Why did the Council nonatheless agree to instruct these works?

1 was not involved in this aspect and am therefore unable to confirm. 1 do not recali being aware of these conclusions or sesing
the Faithful and Gould report.

138

On 15 September 2011 & full and final Settlemant Agreement [BFBO0005464) was enterad Into batween TIE, CEC and the
consortium.

a) What did you understand to be the main changes made to the Infraco contract to the Seftloment Agreement?
| am unable to comment on this as | was not involved in the detalt of the changes made.
b) What were your views on the Agreement?

I'had no views other than that it was hoped that it would lead to the defivery the remainder of the project,

104




5010 D LLO00000INL

PRETea I,

138

Following the Mar Hall mediation and the Sefllament Agreement, works progressed to complete a tram line from the Airport to
York Place, which opened for revenue service on 31 May 2014,

By way of overview:_
a) What were the main changes Introduced as a resuit of the Mar Hall mediation and the Ssitloment Agreement?
| am unabie to cormment as | am unaware of the full detail of the changes.

b) Do you agree that the project appeared to run reasonably smoothly after the agreement and in fine with the revised
estimate and programme (c.f. events previously)? If so, why do you consider that was?

Although | was no longer really involved in the project by this stage, post-setflement the project did appear to me to run more
smoothly,

PROJECT MANAGEMENT, GOVERNANCE AND CONTRACTORS

General

140

In general;

a) What were your views on the governance arrangements for the tram project? Do you consider the governance
arrangements were effeciive (and, if not, why?)

Fundamentally there is no reason why in theory the governance structures in place should not have besn capable of
successfully delivering a tram system If properly sxecuted. There were a number of governance matters which were In my
view less satisfactory, including the lack of independent legal review and lack of recoursefaccountability with regard to tie.
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b) Do you ¢onsider that the roles and responsibilitios of each of the bodies lnvolved in the delivery and govemance of the
project was sufficiently clear? Do you have any views on the suggestion that there were too many bodles and
organisations involved in the governance of the profest? Did this weaken accountability [CEC01562023]7

There were certainly a large number of badies/commiltess involved and this may have weakened accountabilly. For example
see the second last bullet of my email to Alan Squalr dated 11 October 2007 [CEC01564889].

&} Which body or organisation do you censider was ultimately responsible for managing the main contracts in the tram project
{e.g. Design, MUDFA and Infraco) including the interaction between these contracts?

Tie.

d) Did you have any concerns at any time In relation to the performance of any of the bodies, or the senlor parsonnel of any
of the bodles Invalved In the tram projeci? if so, what were your concarns? Did you feel the personne! of these hodies to
be suitably qualified?

As set out elsewhere, | had concemns that tie wished to be left to get on the with the project and did nof welcome what they
appeared to perceive to be interference from more junior Council officers. See, for example, my concerns in [CEC00013550]
and [CECD0482550] and those raised by Colin Mackenzis in an email dated 18 February 2008 [CEC(1400919].

e) Were more effective governance arrangements introduced following Jim inch's Briefing Paper on Governance dated 20
July 2007 [CECD1566497] which had noted that it was “vitaf thaet more rigorous financial and govermnance controls are put
In place by the Councit"? Do yout consider that they ought to have been?

| am unable to comment. New operating agreements for Tie and TEL were put in place but these were not as strong as they
shoufd in my view have been following tie sesking to reduce the impact and practical effectiveness of many of the originally
proposed contiols.

f) Which Counch officer was ullimately responsible for ensuring that effeclive governance arangements were in place in
relation to TIE and In refation to the tram project?

The Chief Executive, advised by the relevant Councll Directors.
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g) Which body or organisation do you consider was ultimately responsible for ensuring that the tram project was delivered on
time and within budget?

Ulimately it was the Council, but tle had primary responsibllity for delivering this.

h} Why in your view was their ambiguity surrounding what really happenedfwas sald around time of contract signature
[CEC00013165]7

1 cannot provide any clarifleation on this lssue as [ am not aware of why thero should have been any ambiguity at the time and
1 was alse not aware of these concerns at the tima,

However, the issues identified in Alastair Maclean’s note to the Menitoring Officer are of significant concern and these issues
appear to have been ralsed very shortly after this email was sent.

i} Towhat extent did concerns over commercial confidentiafity affect the information provided to and from Council members?
What steps were taken to address any such concemns? Do you consider that concerns in refation to commercial
confidentiality adversely affected Councillor's understanding of the project (including the problems that arose) and thelr
ability to take Informed decisions?

1 was not responsible for briefing elected members 50 cannot comment. There were certainly concerns re matters being
taken into the public domailn, but in my view there should have been no reason why electad members could net have been
confidentially and appropriately briefed on all relevant matters relating to the profect (whether in writing, verbally or in a data
room).

It Is, however, falr to say that concemns were raised during the project about the tension betwesn the need to keep members
and the public informad whilst at the same time protecting the Council and Y&'s legal positlon. For example see the email
from Andrew Fitchie [CEC00690702). | also highlighted the Issus 1o Alastair Maclean onh 3 December 2009 [CEC00478589].
See also the third fast bullst my emall to Dave Anderson, Donald McGougan and Marshall Poutton on 1 June 2010
[CEC00257973] and my email trall to Richard Jefirey on 14 June 2010 [CEC08336540] which highlight the tensions between
the Councll and fie re reporting to elected members.
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TIE

141

In generat:

a) How would you describa the interaction between TIE and the Council legal team? Did TiE welcome input from the council?
[CECD1241862]

In my experience, although the refationships were generally professional and cordlal, fie did not always welcome CEC Legal's
input as we were often asking difficult questions which tie staff did not wish to have to answer (ses for example the Issues
which | raised in {CEC00013550} and [CEC00482660] and those raised by Colin Mackenzie In an emall dated 19 Fsbruary
2008 [CEC01400919]). Tie were very clear that this was their project (see eg [CEC00242631]) and in my view would only
involve CEC Legal where necessary or where it may have suited them to do so.

b) By what means did CEC exercise oversight and control over TIE?

This was through the Operating Agreement and the Tram Monitoring Officer.

¢) By what means did the Council's senior officers and members receive information and updates from TIE?

| am unable to confimm as | was not involved In this.

d} Why did the council not want TIE 1o have formal status as agent of the council [TIEG0151085]7

| cannot fully recall but | belleve there was a tension between the Council alfowing tie to take direct declslons on the Council's
behalf as formal agent and concemns arcund VAT and other tax related issues with regard to TEL. The issue was also not clear
at the time as | recall that tie Indicated that It wished agency powers from the Council but was Itself acting as principal in the
trarn contracts.  Ultimately the Council would not have wished to grant tie wide ranging agency powers but rather onty grant
them within set parameters as sef out in the Operating Agreements. This maltar Is brlefly discussed In my email to Andrew
Fltchie daled 13 December 2007 [CEC01384928]. It is also discussed re TEL In emails betwsen PWC and DLA on 21
September 2000 [CEC00690001],

e} Did you have any concerns at any stage in relation to TIE's project managemsnt of the tram project or the performange of
any of TIE's senior personnet or Board members?{CEC00482827] [CEC00031282]
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Yes, | was concerned that we may not always be getting the full picture from tie and that any Information provided may have
been presented In the best light for tie as opposed to clearly setting out all relevant facts. | also had concerns when tie appeared
unable 1o explain aspects relating to delivery of the Princes Straet Side Agreemant (see for example [CEC00472657]) and when
it became ciear that they had been serving formal contractual notices without first establishing the factual matrix to back up the
notices (see also for example comments in my emails to Dave Anderson and Richard Jeffrey respectively on 22 December
2010 [WEDG0000168]). This gave an Impression of poor practical risk management. Other issues were highlighted In my
email on 30 November 2010 [CECC0013550] and ta Andy Conway on 17 March 2010 [CEC00482550] and by Colin Mackenzie
in an emall dated 19 February 2008 [CEC01400919].

f) Did you have any concems at any stage in relation fo TIE's reporting to CEC {or others)? if so, what were these concems
and what was done to try address them?

Yes. | and colleagues constantly asked more questions and had to chase tio for answers, which sometimes appeared vague
and/or partial.

g) Are you aware of there having bgen any tensions between TIE and CEC (and, if so, what do you think were the underlying
reasons for that - ses, for example, e-mail exchange involving Colin Mackenzie and TIE in September 2007,
[CEC01667399])7

Yes, there were constant tenslons. In my view tle begrudged being called to account in any way, especially by CEC Legal. By

way of example, the negotiations aver the Operating Agreements were an atiritional battle which saw the Counclf's protections

arcded and the requests made by CEC Legsl quastioned at every stage.

J) Do you think that the role of TIE was cleariy defined’? {See for example the second last bullst point in [CECD1565046])

No. However, it did bacome more clearly defined when the new Operating Agreements were implemented,

h) Generally did you consider that TIE had sufficlent experience and expertise (both individually and as an organisation) to
project manage a complex infrastructure projsct like the Edinburgh tram project?{CEC01465362][CEC00784171]

[ amn unabie to comment on this.
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iy Whatwere your views on the TIE bonus scheme, Including whether It was appropriate that large bonuses were paid fo senior
TIE employaes in addition to their salaries? How did CEC exercise confrel over bonus payments [CEC00030897]? Which
officer in CEC was ultimately responsible for that? Do you conslder that CEC exercised sufficient control over TIE bonuses?

The controls which | had originally proposed in relation to the tie bonus scheme were intended to provide a yood degree of
confral through the Operating Agreements (see clause 2.21 In the original draft circulated on 5 November 2611 [CECG01398621
& CEC01396622]). My recommendad drafting was uitimately strongly resisted by tle, The light touch” controls which were
eventually agreed were in my view Insufficient to protect the Council’s Interests. See also:

« the email chain on 24 March 2009 re bonuses {CEC00892623];

* | highlighted the difficulty with tie and bonuses to Gill Lindsay by email on 10 January 2008 [CEC01394985];

+ Colin Mackenzie copied me into an email fo Jim Inch dated 15 June 2002 in which he queried whether something should
be done In relation fo fie’s bonuses {CEC00833459]; and

+ | emailed Dave Anderson and Donald McGougan with regard to bonuses on 30 Aprll 2010 [CEC00257407] and Dave
Andereon responded on 4 May 2010 advising that the matter would be discussed with Tom Altchlson [CEC00245922].

j) To what extent do you think fhat the Council was misled by TIE? Or that council officers were not belng provided with all the
facts [CECG00385890]7

This is a matter 1 hope the Inquiry will establish. As | was not in a position to know everything that the Council was or was not
made aware of it would not be appropriate for me to comment on this,

City of Edinburgh Coungil

142

In general:
a) How were important matters relating to the tram praject reported by TIE to CEC (including by whom and to whom)?
| am unable to confirm as, whilst | was sometimes passed legal related information, | was not invoived In this in detail.

b) How did CEC officers, in tumn, advise members (including the Councll Leader, the Finance and Transport Convernors,
Group Leaders and indlvidual members) of important malters refating to the tram project?
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This was a matter for the Directors and the Chiel Executive of the Councll to have decided upon and implemented based on
the information made available to them.

c) How were the views and requirements of CEC fed back to TIE?
| da not recall heing aware of any set or format route for this, although there was a Tram Monitoring Officer in place.

d) Werae members always updated on significant devalopments relating to the tram proiect including, In particular, the
problems that arose and the estimates of the cost of completing the project?

| eannot comment as § did nol brief elected members and am therefore not aware of what Information was or was not imparted
and, i it was, when of how it was so Imparted.

¢) Did you have any concemns at any stage in relation to the performance of senior CEC officials or members?

| never had any concems with regard to elected members. 1 also generally had no concemn with regard to the performance of
Council officers, although if | had been in their positions at the time then, based on the information which | was aware of at the
time, | would have taken different decisions to those taken by them at the time.

f) Which officer (or officers) in CEC do you consider was ultimately responslble for ensuring that the tram project was
delivered on time and within budget?

The Chief Execulive, supported by relevant Directors.

g) To what extent did the need for confidentiality conflict with the need to kesp members informed of matiers relating to the
tram project and what sleps were taken fo address that conflict? {CEC00855002]

The tenslon as | recail related to the sharing of information being made too widely (eg in a public Cauncil report or briefing)
making the legal privilege protection under Freedom of Information problematic. See for example my email fo Andrew Fitchie
dated 9 October 2009 In response fo his email daied 8 Ccetober 2009 [CEC0G0690702). This would have been considered ona
case by case basis. This was followed up by Andrew Fitchie’s emali on 16 Octobor 2008 {CEC00856424] in relation to
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wishing to discuss protection of !egal'pn‘vilege in respanse 1o a recent leak. | also sent an amail to Alastair Madlean on 3
December 2007 on this issue [CEC00478589).

Uliimately there is no reason why confidentiality issues could not have been resolved to allow slected members to be as fully
briefed as possible (whether in writing, verbally or by way of data room). However, If advice was made public through formal
or informal routes it could have significantly disadvantaged the Council.

See also my response to Q140(i) abave in this regard,

h) Do you consider that members who sat on the Tram Prolect Board and the Boards of TIE and TEL had sufficient
experience and expertise (including of major Infrastructure projecis) to Inform thelr decisions as members of these boards?
Was training provided? Ought it fo have been? [CEC01515433]?

{ cannot comment on this as I have no knowledge of these matters.

I) Do you consider that any conflict of Interest, or potential conflict of Interest, arose from Councillors being members of both
the Councll and organisations with responsibilities for delivering the project i.e. TPB, TIE and TEL?

This conflict could occur but is no different to any current Council arm’s length external organisation board membership. The
Councllfiors’ Code of Cenduct recognises this as a practical issue.

iy To what extent, If at all, were elected members who sat on the Tram Project Board, acting as the “eyes and ears" of
Councillors as a whole or at least a conduit between the two bodies? '

[ cannot comment as | am not aware of whal the remit of their board appolntment was.
k) To what extent do you think that the Councit was misled by council officers?

Thig will be a matter for the Inquiry {o determine,

-
a
o
L4
o
o
o
1=

Tram Project Board
143] In general;
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v emane a,

a) What is your understanding of the rote, remit and responsibilities of the TPB?

As | recall, the TPB was supposed to be the main strategic declston making body in respect of the project. 1t was evantuaklly
a committee of TEL. The rols and remit were as se! out In the TEL operating agreement,

b) What powers and dutles were formally delegated to the Tram Project Board? As we understand i, the Tram Project Board
had no legal status, and no powsrs and dutles were formatly delegated to it untll sometime in 2008, when it became & sub-
committea of TEL, Did the lack of legal status and formally delegated powers and dutles cause you any concerns?

Yes, concerns were flagged in 2007 and sarly 2008 in relation to the postition of TEL and the TPB. For sxample, ses my

emalls to Alan Squair dated 11 October 2007 [CEC01564889], to Colin Mackenzie on 14 November 2007 [CEC01394838]

and both Alan Squalr and Colin Mackenzle on 26 November 2007 [CEC01394851]. This was formally rectified through the tie
and TEL operating agreements.

¢) How were important matters relating to the tram project reported by TIE fo the TPB (including by whom and to whom)?

| cannot comment as | am not aware of how this took place,

d) How wers the views and requirements of the TPB fed back to TIE?

| cannat comment as £ am not aware of how this took place.

) Glven the delegatian of powers from the TIE and TEL Boards to the TPB, what was the remaining rote and responsibilities
of the TIE and TEL Boards In relation to the tram project?

{ cannot comment beyond that It would have been anything which fell outwith that delegated to the TPB.
) What powers and duties were formally delegated to the Tram Project Board?

These were as set out In the Operating Agreements.
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gy Did you have any concems at any stage In relation to the performance of the TPB or any members of the TPB?
No.,
h) Were you ever concerned that the Tram Project Board ware not accountable to the Coundil [CEC0156155517

Once the new Operating Agreements were completed, both fie and TEL were accountable fo the Councll, subject to the
caveats noted elsewhere that the Operating Agreements were not as sfrong as | recormmended they should be.

TEL

144

in general:

a) What was your uhderstanding of the role, remit and responsibilities of TEL and how did these change over time
[CEC00475228] [CEC00475229]7

TEL was the parent company of tie. As | recall, it was to hecome the strategic transport body Tor bus and tram operations.
b) How were Important matters relating to the fram project reported by TIE to TEL {including by whom and fo whom)?

| cannot confirm as | do not recall being involved with this,

&) How were the views and requirements of TEL fed back to TIE /CEC?

I cannot confirm as | do not recall being involved with this,

d) Did you have any concerns at any stage in relation to the performance of TEL or any members of TEL?

No.

e) Why was there reluctance on the part of Keith Rimmer, the Head of Transport for City Development for there to be an
operating agraament put in place [CEC01565047]? Dld thls early reluctance affect the effactive governance of the project?
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| was unaware of such reluctance on the part of Keith Rimmer. TEL had an operating agresment put In place in 2008,

Tran:

sport Scetland

145

Followlng the debate and vote in the Scottish Pariament in June 2007, Transport Scotland’s role in the govemance of the project
changed.

a) How were impartant matiers relafing to the tram prolect reportad by TIE to SG/TS (incliuding by whom and o whom) prior to
July 20077

1 am unable fo confirm as | do not recall being invoivad in such communications.
b} How were the views and requirements of SG/TS fed back to TIE?
| am unable to confimm as | was not invalved in such cormmunications

c) What were your views on the declsion taken around July 2007 that TS should play a lesser role in the governance of the
project?

| had no comment but would have noted that this did mean the loss of expertise in refation to the delivery of major transport
projects.

d) What regular reporting, and by whom, 1o TS tcok place after that change?
| am unable o confim as | was not Involved n such reporting.
o) Did you have any concems at any stage in relation to the performance of 8G/TS or any ministers or senior officlals?

No.
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) Do you consider that TS's changed role after July 2007 had an adverse effect on the management, oversight andfor deiivsry
of the fram project (and, if so, in what way)?

| am unahble to confimm.

Contractors

146

In relation to the main contractors involved in tha tram'projecl:

a} Did you have any concerns at any slage in relation to the performance of any of the main contractors, or the senior personnel
employed by these contractors?

{ have no comment on this.
b) If so, what wers your concerns and what was done to address them?

1 have no comment on this,

CONSEQUENCES

147

ﬁy way of overview:

a) What do you consider were the main consequences and effects {on residents, traders, businesses and developers etc) of
the delays in completing the tram project?

These inciude additional cost to the taxpayer, disruption to business and operations in the City and reputational consequences
for all Involved.

b} What steps were taken by the Councli by way of mitigation?

1i6




L1107 D 1L.2000000F L

- S e e 0 -

The Council sought to improve communications and put in place business assistance measures such as reduced rates for
affected businesses.

¢) What do you consider to be the main continuing conseguences and effects of the shortered tram fine (i.e. on the parts of
the city the tram [ine was due to, but does not, serve)?

Negatlve perceptions of the project and the Council.

d) What to you consider are the maln confinuing consequences of the cost and time overrun of the tram projeci?

Negative perceptions of the project and the Council and additional cost to the taxpayer,

FINAL COMMENTS

148

By way of final thoughts:

a) Do you have any views on what were the main reasons for the failure to deliver the project in the time, within the budget
and ta the extent projected?

| hope that the inquiry will identify these reasons, From my perspective the key [ssue appears to have been that fie
recommended and entered into a contract which R later transpired had only secured a fixed price for part of the tram line as
apposed to the whols of it. This led to contractual disputes which both delayed the delivery of the project and ended up
costing tie and the Councll significantly miore than originally planned for a curtafled line.

b) Do you have any comments, with the benefit of hindsight, on how these failures might have been avoided?
An independent legal review by expert lawyers, as recommended by myself and others In 2007 and 2008, may have Identified

any concerns with the contract and the purporied risk transfer. This may have assisted In protecting the Council and the
City's interests.  In addition, stronger conirols and oversight in relation to tie would have assisted.
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c) Are there any final comments you would like to make that fall within the Inquiry’s Terms of Reference and which have not
already been covered in your answers to the above questions?

No

| confirm that the facts to which | attest in this witness statement, consisting of this and the preceding 117 pages are true to

the best of my knowledge, information and belief.

] ;
Witness signature... ... ( Nt W {/(?-(J

Date of signing........... L a./... CLL D
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23 March 2018

Dear Mr McNicaoll

| refer to your letter dated 18 March 2018 in which the Inquiry seeks my responses to a number of
further questions.

I can confirm as follows:

Ql

At the hearings (14 September 2017, transcript pages 84-108, 137-141 and 165-167), you
were asked about the report to Council on 24 June 2010 by the Directors of City
Development and Finance (CEC02083184) including, in particular, the sentence in the
report that “The outcome of the DRPs, in terms of legal principles, remains finely balanced
and subject to debate between the parties” (paragraph 3.12 of the report). We have since
identified an email dated 11 June 2010 from you to Donald McGougan and Dave Anderson
which notes that you had given the draft report “a fresh read, agreed a few comments
from Richard and drafted some conclusions and recommendations” (CEC00246713). The
tracked changes in the draft report attached to your email suggest that you inserted the
sentence in the report, “The outcome of the DRPs, in terms of legal principles, remains
finely balanced and subject to debate between the parties” (CEC00246714, password
“edinburgh”).

(a) Did you insert the sentence in the report, “The outcome of the DRPs, in terms of legal
principles, remains finely balanced and subject to debate between the parties”?

Although | could not recall it when giving oral evidence | can confirm that | did.

Given the passage of time, { am unable to explain precisely why | chose that particular
wording. For the purposes of this response, | have assumed that the wording was initially
drafted by me without comment from anyone else. | cannot recall whether or not this
was the case. The phrase “finely balanced” does not sound like my usual language. | note
that in an email dated 1 June 2010 recording a discussion about the project | refer to this
phrase in discussing Richard Jeffrey's preferred description about recent progress [see Doc
Ref NS1.1].

On reflection, the only explanation for that sentence which | can offer the Inquiry is that
at the time | likely intended to convey to Council that it was the consequences of the DRPs
on the wider legal principles which were still subject to significant legal debate between
the parties. With hindsight | do not believe that | intended the sentence to be a summary
statement on the outcomes of the specific adjudication decisions.

Following insertion of this wording on 11 June, the report was subject to review by a
number of individuals from tie, CEC and DLA, including members of the Tram Project
Board and the report signatories. Dave Anderson circulated a further version on 16 June
after his thorough editing [see Doc Ref NS1.3]. | now note that this draft changed my
original wording slightly, although the sense of the sentence remained fundamentally the
same. | also note that Andrew Fitchie made no comment on this wording when he
provided his views on the report [see Doc Ref NS1.2a and NS1.2b).

Despite the multiple reviews of the report between 11 June and formal signoff by the
Directors, | do not recall any discussion or challenge in relation to that wording.

(b) Did that sentence represent your views of the outcome of the DRPs at the time?

Doc Refs
NS1.1-NS1.9 all
Doc ID
WEDO00000652
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On reflection | do not believe that it did or was intended to, although please see the
answer to question 1{a) above.

(c) Did there come a time when your views on the outcome of the DRPs changed and, if
so, when and why?

Unfortunately | cannot now clearly recall my views on the outcomes of specific
adjudications at that time. However, my views on them and their ultimate consequences
at the time were heavily influenced by the views of tie and their advisers whom | accepted
were more expert in construction matters.

| believe that my views on the consequences of tie consistently appearing to lose the
arguments they put forward did change during 2010. From memory | was querying
matters and requesting further information and analysis to help inform the Council’s
understanding of the overall contractual position. For example, in my email to tie dated
27 August 2010 [see Doc Ref 1.4] | sought, amongst other matters, detail of the potential
consequences of the adjudication decisions on a wider basis in relation to the contract. |
do not recall such analysis and information being provided.

The report to Council on 14 October 2010 by the Directors of Finance and City
Development {CEC02083124) also includes the sentence, “The outcome of the DRPs in
terms of legal principles, remains finely bolanced and subject to debate between the
parties” (paragraph 2.50). We have since identified the following emails: (i) an email dated
6 October 2010 from Alan Coyle to Dave Anderson and others (CEC00013930) which
attached a draft (v1.5) of the report to Council (CEC00013931, password “14.5”) which
contains a discussion of the outcome of the DRPs but does not contain that sentence, (ii)
an email dated 7 October 2010 from Alastair Maclean to yourself in which Mr Maclean
stated, “Can’t open as | don’t know the password but suffice to say | don’t like the idea of
going into the detail of DRPs for reasons | have already made clear at the meeting earlier
today. The agreed position was that we would not extend the risk beyond that taken
inadvertently in June so | am surprised if Richard wants to do the exact opposite of that
now. Please remove any wording that goes beyond June” (CEC00012663}, (iii) an email
dated 8 October 2010 from yourself to Alan Coyle (CEC00036170) in which you suggested
a new paragraph in relation to the DRPs, which paragraph included the sentence, “The
outcome of the DRPs, in terms of legal principles, remains finely balanced ond subject to
debate between the parties”, which paragraph then found its way into the final version of
the report (as paragraph 2.50) and (iv) an email dated 8 October 2010 from you to Mr
Maclean (and Carol Campbell), forwarding your said email to Mr Coyle, including your
proposed paragraph in relation to the outcome of the DRPs (CECO0036173).

Q.2

(a) In his email of 7 October 2010 Mr Maclean referred to not extending the risk “beyond
that taken inadvertently in June”. What was that a reference to?

1 do not know what this was a reference to.

(b) You appear to have inserted the sentence “The outcome of the DRPs, in terms of legal
principles, remains finely balanced and subject to debate between the parties” in the
report to Council on 14 October. Is that correct?

That is correct.

However, | would highlight that | also added the word “overall” between “The” and
“gutcome” in the October Council report and, as set out above, | believe my intention at
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the time was to reflect that the consequences of the DRPs remained in dispute between
the parties.

(c) Did that sentence represent your views of the outcome of the DRPs at that time?

As stated in answer to question 1(b), | do not believe that it did, although please also see
the answer to question 1(a) above.

(d) What did you understand Mr Maclean to mean by the request in his email of 7
October 2010 to “Please remove any wording that goes beyond June”?

On 6 October 2010, following views expressed by Mr Maclean on the DRP aspects of the
draft report, | circulated a further version (1.6) of the report [see Doc Ref NS1.5a and
NS1.5b]. As referred to in that email, a meeting of “bosses” was arranged to take place
on the morning of 7 October to discuss. During the afternoon of 7 October | sent a short
paragraph to tie in relation to the DRP decisions [see Doc Ref 1.6] which appears to be a
shortened version of para 3.5 from the June 2010 report. This wording, with updated
figures, was incorporated into the draft which was then sent by Alan Coyle to tie for final
comment [see lower part of Doc Ref NS1.7a). The “finely balanced” wording was not
included in this draft.

By email that evening [see Doc Ref NS1.7a and N51.7b], tie requested that the report
should include the following further wording at the end of what later became para 2.50 -
“Suggestions in the press that BSC have ‘won 13 out of 15’ adjudications are without any
| foundation and factually incorrect”. This followed an earlier email from tie [see Doc Ref
NS1.8] which indicated that the inclusion of the DRP information in the report was
important to them.

What | believe | took from Mr Maclean’s email (CEC00012663) was not to accept the
additional sentence proposed by tie, but rather to effectively mirrar what had been stated
in June. Whilst | cannot now clearly recall, | suspect that | imported the final sentence
from para 3.12 in the June report in an effort to find a middle ground between what tie

| had requested and what the Council could accept. A more comprehensive report was
proposed to be brought back in December 2010 and the Council had instructed
independent legal advice from Shepherd & Wedderburn that week in this regard [see Doc
Ref NS1.9].

The wording was then sent to Mr Coyle, Mr Maclean and Ms Campbell (CEC00036173).
The report would then have been sent to the Directors for their final sign off prior to being
put into the public domain for a week before the Council meeting.

(e) Did you have any concerns that if the wording in the report to Council on 14 October
2010 was not to go beyond that in the report to Council on 24 June 2010, the report
to Council in October 2010 would not fully take into account the further adjudication
decisions between June and October 2010 and may, therefore, be misleading or
potentially misleading?

| do not recall having any concerns in this regard but, as set out above, | believe that | was
referring to the wider legal position rather than to the specific DRP outcomes.

(f) Did you have any concerns at the time that the sentence “The outcome of the DRPs, in
terms of legal principles, remains finely balonced and subject to debate between the
parties” in the report to Council on 14 October was misleading or potentially misleading?
If so, did you bring that to Mr Maclean’s attention?
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A No | did not. | would never have knowingly drafted or proposed wording for a report
which | considered would mislead or potentially mislead the Council. | do not believe that
my colleagues in the Council would have knowingly done so either.

Whilst | can now see that the wording could have perhaps been clearer, its inclusion was
not questioned at the time.
{g) Did you have any discussions with Mr Maclean in relation to your proposed paragraph
in the report in relation to the cutcome of the DRPs after your email to Mr Maclean of
8 October 2010?
A Given the passage of time | cannot recall.

As with my previous submission, | have tried comment to the best of my recollection and belief.
Inevitably, given the volume of data and passage of time, there is a possibility that my recollection is
incorrect or based on wrong assumptions or information.

| hope this is of assistance to the Inquiry.
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