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The Edinburgh Tram Inquiry

Witness Statement of Damian Sharp

My full name is Damian Sharp. | am aged 49, my date of birth being ||| [ |Gz
I 'y contact details are known to the Inquiry.

My current occupation is as a consultant within the water industry. In my role as
Head of Public & Rural Transport Branch in the Scottish Executive, | reported to the
Head of Transport Division 2, which was initially Bill McQueen and then Jamie Ross.
Then as Head of Major Projects, initially | reported to Kenneth Hogg who was the
Head of Transport Division 3, until Transport Scotland (TS) started operating in
shadow form in the autumn of 2005. | then reported to Bili Reeve, the Head of Rail
Delivery. | have provided organograms (WED00000109, WED00000111 and
WED00000113) which show who was working with me in these roles during the
summer of 2003, 2004 and 2006 respectively.

My curriculum vitae is attached as an annex to this statement (WED00000108).

Statement:

Background

1. | recall that the Major Projects Team was a brand new team established in
May 2003 following the Scottish Parliament elections, the creation of the new
coalition, and the partnership agreement which included seven public
transport commitments which involved major infrastructure. That team was set
up in order to look after the Scottish Executive’s interests in making sure
those seven partnership agreement commitments were delivered. Initially, |
was the Head of Major Projects team along with two project managers, one
looking after the West of Scotland, Joe Ross, and another looking after the
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East of Scotland, John Ramsay. There were also two technical advisers who
were not Civil Servants and were contractors with particular expertise. They
were David Prescott, formerly of ScotRail and various English rail operations
particularly heavy rail, and John Bygate who had worked extensively in the
raitways and heavy rail since 1958. John Bygate had also been Chief
Executive of the Sheffield tram and he had been the Managing Director at
Docklands Light Rallway. David Prescott and John Bygate provided technlcal
oxpertise, as other people in'the team were Civil Setvants. Before John
Ramsay joined the taam Neil Cree held that post before he left the Scottish
Executive for another job outside and John Ramsay took over in the late
summer of 2003, The team started in that small way.

| recall that the structure of the Major Projects Team had five project
managers by the summer of 2004, inciuding a dedicated project manager for
the Edinburgh trams and managers for Alrdrie/Bathgate, Larkhall/Milngavie,
Waverley Station upgrade, the Edinburgh and Giasgow Airport Rail Links,
Borders railway and Stirling/Alica/Kincardine railway. All the managers were
Civil Servants recruited internally and worked for me. It took varying lengths of
time for these project managers to he released from their existing posts
following recruitment. The three technical advisers ware David Prescoft, John
Bygate and Kenny Laird who was formetly of Railtrack. Kenny Laird was with
one of the rail contractors and did not have any involvement in fram projects
but he was part of the team because he had experience with a wide range of
heavy rall projects. He alsa had expertise in heavy rail signailing which was
relevant to a number of the projects.

In the summer of 2004, the Scottish Executivo took on two sets of financlal
advisers on a contract basis. The financial advisers from KPMG were involved
in light rail, and for heavy rail projects it was Ernst and Young who had no
invalvement In the tram project,

With the creation of Transport Scotiand (T8} in 2005 a further expansion of
the team was agreed with new project management and stakehelder
engagement posts being created. A separate team of technical advisers was
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created to provide advice across the Raii Delivery Directorate not just to the
Major Projects Team. We had had a very flat structure rather than a muiti-
layered sfructure but as the team grew this was no longer appropriate. { now
had three Deputy Heads of Major Projects — Jetry Morrissey, Matthew Spence
and Stave Milligan. All were contractors butf on a long-ferm basis with full time
roles. There was nobody within the Civil Service who had the necessary skill

set ta fulfil those roles,

{ recall that Fiona Spencer was the Head of Stakeholder Engagements for TS,
which involved managing relationships with the Scotlish Parliament, project
promoters and dealing with members of the public. A number of these projects
required houses and businesses to be bought. Fiona Spencer was
responsible for oversight of that and for keeping consistency in how TS
supported projects by purchasing houses, dissemination of Information to
people who were affected by house purchases and co-ordination of media.

A programme management team was created to look at individual projects
and at the programme as a whole, Their remit was firstly fo evaluate if the
programme and timescales were credible for individual projects; secondly {o
look at the whether the cost estimates were credible for individual projects and
thirdly to identify opportunities to co-ordinate and risks of clashes among

projects.

At an individual project level, the programme management team was there to
assess if a well-documented methodology been applied to each project in
developing its project plan, timetable and cost estimates. At a programme
level, with £2 billion of investment, there was a huge risk that the projects
could end up falling over each other. For example, if project A had slippage
and would not need as much money in a given financial year then we could
use that funding usefully on another project. There were also physical
interactions between the tram and Edinburgh Wavetley project at Haymarket
Station. Haymarket Rallway station had a fifth platform that was built as part of
the Edinburgh Waverley project so that while part of Waverley was closed,
mare trains could be run in and out of Haymarket. The fifth platform at
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10.

11,

Haymarket physically bounded up against the tram alignment and there was a
discussion about exactly where to draw the boundary between the tram and
the Waverley Station project. TS had to coordinate and broker an agreement,
making sure that people did not work on either side of the fence at the same
time and that the timings of those works did not cause knock-on defays. The
role of the programme management team was to work out where those risks
were Jooking ahead and propose ways of managing those risks. There was
another specific instance involving interaction between the signalling
immunisation for the Alrdrie/Bathgate rail project and the tram, which required
advice on co-ordination from the programme management team.

Financial advisers for TS advised on financial rigk, on possible contract
structures, such as PPP or Regulatory Asset Base funding and what form of
contract was taken. They were not there to do any detailed review of the
specific contracts. They were there to advise on the procurement and risk
management strategy and financing. The financial advisers were there to ask
questions on where and how money was raised, not to investigate individual
contracts and deciding whether or not they were fit for purpose.

| recall that one of the technical advisers, David Prescot!, who worked for me
was recruited as a civil servant and transfarred to the directorate-wide
Technlcal Advisory Team, headed by lan Mylrol. As part of that team David
Prescott looked after some of the smaller rail projects and gave technical
advice to everybody within the Rail Delivety Directarate including tha Major
Projects Team.

Kenny Laird and John Bygate were not interested in being recrulted as Civil
Servants and left to go back to contracting, and because | had Civll Servants
with technical skills, | was not allowed to retain John Bygate.

My role was to ensure that the parthership agreement commitments were
delivered. However, not all of them could be delivered within one
parliamentary term as these projects took a long time, Even if the Edinburgh
tram project had been on time it would have likely taken nine or ten years from
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12

13.

concept to opening, which was from 2001 to 2010 being the earliest credible
date, There was a lot of talk about the tram project opening being sarlier than
2010 but TS never took it seriously that it would be delivered in 2008, which
was City of Edinburgh Council's original concept. A project opening date of
2008 was not realistic, the earliest realistic date was 2010. In part my role was
to work out what was realistic progress by March 2007 and how far did we
have to go by March 2007 to still be on track to deliver the various projects on
time. About 2005/08, Scottish Ministers asked for cost estimates and
expected delivery dates for all projects. My job was to advise them what was
realistic and oversee the promoters to make sure that progress was being
made to co-ordinate the programme as a whole,

| note that March 2007 was significant as In April 2007 there was the
pre-election period and then in May 2007 the Scottish Parliament and local
elections. The end of March 2007 was the latest time at which Civil Servants
could support Ministers in making public announcements and it was the end of
the pattnership agreement that was signed between Labour and Liberal
Democrats in May 2003, | was responsible for seven commitments that were
made and | had agreed with Ministers what constituted accepiable progress

on each commitment.

By March 2007 | had worked with people outside the Government who were
delivering those projects and provided funding as appropriate. | secured
funding in the internal spending reviews and ensured that the Scottish Public
Finance Manual rules were followad and that the projects when delivered
would deliver their Business Cases. | advised Ministers on the likelihood of
projects being delivered successfully and delivering the benefits set out in
their Business Cases. Therefore | had a range of projects that | had to ensure
were treated consistently yet with sufficient flexibility that reflected the different
organisations and capabiiities that were trying to deliver them. At Waverley
Station the promoter Network Rail who have considerable railways experience
and that was different from the Borders Railway which was being promoted by
a local authority with no heavy rail expertise whatsoever. Therefore these
projects required different handling and supervision.
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14.

15.

16.

17.

I recall there was some pressure on reaching a decision on the tram project
before March 2007 due to the upcoming elections, however that pressure was
not primarily driven by the elections. What was under consideration at that
point was the £60 million grant requested to undertake the utilities diversion
pragramme. it would have been possible to have offered & smaller amount
and deferred the rest of the funding decision unti! later but, since the grant
conditions allowed termination of the grant at the Scottish Executive’s
discretion provided a pertod of notice was given, splitting the grant for ufilities
diversions would not have given any benefit.

The principal driver for a decision on the utilities diversions grant in early 2007
was the overall tram procurement timetable, The plan was for the main
confract to start later in 2007 and if the utilities contractor had not got on with
enough of the utility diversions then the main contract would not be able to be
let and there would be a huge risk penalty. [n 2007 my team’s estimate was
that a week'’s delay in the tram project was costing between a half and three-
quarter miflion pounds.

I note that the people highlighted in blue In the organogram | have provided
(WED00000113), all had some involvement with the tram project. The line of
accountability was from me down to Matthew Spence, who was the Deputy
Head within whose remit the tram project sat, then to John Ramsay, Project
Manager, and Lorna Davis his assistant. Because they were going through
Parliament and private Bills were required, Fiona Spencer and the private Bills
team and the programme management team were invalved. The programme
management team were a contracted team from a combination of Cyril Sweett
who are a UK-based cost and pregramme consultancy and Drees & Sommer
who are a German-based programme management company who are expert
consultants and planners on major projects, in the late 1990's and early
2000's Drees & Sommer were involved in major rail projects in Germany that

weres state of the art.

After the elactions in May 2007 | had got the projscts through Parliament and
they had their respective Bills and main permissions that they needed to go
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18.

19.

ahead. The procurement strategies that were going to be delivered were
established. In the autumn of 2006 | could see that this would potentially be
the case and | anticlpated that TS were going fo be in a more straightforward
position of management of grant-funded construction, as opposed to
managing a part political, part technical approvals process. Yhat would be
needed at that time was not a Civil Servant with people and stakeholder
management skills but someone with on-site rail construction experience.

In the autumn of 2006 a year before | left TS, | went to see Malcolm Reed and
told him what was required from my role in the future and that he should plan
ahead for that. Therefore, | effectively gave a yeart’s notice in autumn 2006
that | should not stay on as Head of Major Projects once we got through the
election and moved into construction for all the major heavy and light rail
projects, when the emphasis was on building rather than developing projects.
{ knew that | needed to find another job because once | had carried ouf the
role | was there to do, somebody else would be betier at the taking over the
next part of my role, At that time | did not see any roles within the Civil Service
that appealed to me and | looked across the Scottish Executive. The job 1 was
doing at TS was very unusual. Mostly in the Civil Service you were a long way
from the actual delivery of the policies you were trying to implement and there
were toles in the Scottish Execufive where success was to publish a strategy
and as an organisation, the Scottish Executive did not always take sufficient
account of wheather that strategy was deliverable or not, in such roles there
was also normally a significant time lag between stralegy creation and being
able to see whether the sfrategy bore fruit or not. In contrast, in my role at TS |
could see reasonably immediately whether what | was doing was making a

difference or not.

The Larkhali/Milngavie railway was the first of my projects to be delivered and
had higher passenger numbers than forecast. Within a year of it opening it
was making a difference and it was connecting people in Larkhall with jobs in
Glasgow which were otherwise nat accessible to people who had fo rely on
public transport, When | looked at the infrastructure that was built out of that
programme and the change that had made | loved seeing tangible outcomes. |
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20.

21,

didr't want to go back to feeling that | was pushing a button now and
eventually something happened, so | started to look for a role outsids of TS, it
was well known outside TS that | was going to be leaving and why. It was well
iknown that | was not leaving in a huff and | asked John Swinney's Private
Secretary to tell Mr Swinnay that | would he lsaving and that | wanted Mr
Swinney to know that it was not because | had any problem with the SNP or
with the decislons that they had taken about tram project and Edinburgh
Ajrport Rail Link (EARL). | had decided long before the election that | was
going to leave and it was the right thing for ma to do.

In August 2007, | was head hunted by TIE. David Mackay from TIE invited me
to dinner and said that TIE would like me to join the tram project as were
imprassed with my work for TS. We discussed broad salary expectations and
at that point we agreed in principle that | would join TIE and then over the next
couple of weeks the detail of the terms and conditions were agreed for my role
with TIE. The details were sorted out with Willie Gallagher and with Colin
McLaughlin who was TIE's HR Director at the time. | was Design and
Consents Manager at TIE. {n terms of the process to go from TS to TIE, the
morning after the offer was made | spoke to Malcolm Reed and told him that |
had been made an offer to work for TIE and that | was minded to accept. We
needed to manage the fact that had | accountability for the tram project.
Malcolm and | agreed in that meeting that | would write up the current position
with the tram preject for him and for Bill Reeve and } would have no further
invalvement with the tram project after that. Therefore for the last nine weeks
that | was with TS, I dealt with other projects in the major projects portfollo
doing a full handover of each project. | also did some work on the new Forth
crossing which was being planned and that filled up the time | had left at TS.
Technicalily | left on 16 Gcetober 2007 but in reality | left befora that because
the last week and a half | was on annual leave. | did not walk outof TSon a
Friday then went to TIE on a Monday, there was a couple of weeks gap

between.

While employed at TIE. | had the role of Design and Consents Manager from
Qctober 2007 to August 2011, My role involved overseeing all approvals
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22,

required for the construction of the tram project. This included all the detailed
planning approvals such as those for all the {ram stops and structures, in
respect of the retaining wall at Murrayfield, bridges and underpasses; all of the
roads design required roads approval acceptance by CEC as the Roads
Authority. Fresh water connections were required to the tram depot and all of
the surface water that drained from the depot and from the track to Scotlish
Water's sewerage network ail required Scottish Water's consent. Although the
principle of the tram network had been approved by the Scottish Parliament
CEC's planning depariment were allowed to say that something was not
sufficiently aesthetically pleasing or that it would not work or there was
something technically wrong with it. Therefore the designer, SDS, had to get
all of those permissions and | made sure that they had the design completed

and had the permissions.

In terms of deciding my specific role, Willie Gallagher who was Executive
Chairman of TIE at the time, decided to allocate me to sort out designh and
consents as that was what he was most worried about in autumn 2007, | was
very famlliar with the tram project and had been involved from the very
beginning in March 2001. | was given dasign and consents because Willie
Gallagher had assessed that within Government | had a record of solving very
difficult problems and not giving up. | was familiar with the project and | was
very familiar with the Parliamentary Bills and with the framework for those
permissions. What | was good at doing was getting people in a room and
explaining to me what the problems were and having an open conversation, |
was used to dealing with very senior officials In Government and Local
Government which was relevant to securing some of the decisions needed
before approval could be granted, For instance, an eariy issue that | was
involved in was tram stops and what paving should go on the platform and
track surface. There was an impasse between the CEC planners and the
designers on this issue. There was quite a lot of money at stake here and |
spoke about the issue to Andrew Holmes, Director of City Development in
CEC. | explained to him that what CEC planners were holding out for was
going to cost CEC around half a million pounds for more expensive materials
but the greater impact was an equivalent sum each week the decision was
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23,

24,

delayed as the tram stop design was on the critical path for the construction
programme. Andrew Holmes then made the final decision to opt for the more
expensive paving rather than press the planners to accept the original design.
There were lots of issues that were locked in that sort of discussion and
between October 2007 and May 2008 { dealt with a lot of these big issues. in
that period the atmosphere was of people wanting to solve the problems and
being frustrated, | was able to understand the technical questions, even if |
could not do the design myself, | understood enough about design to
understand the language that people were using and through my expetience
read the drawings. [n some more complicated cases people with specific
technical expertise like Tony Glazebrook and David Crawley explained
particular issues to me. With my experience at TS | was very technically
literate in heavy and light rail matters although | would not say | was
technically expert in any of them. If I needed to go beyond technical literacy
into technical expertise, then the advisers were there to provide that expertise.

[n my role with TIE, | first reported to Steven Bell who was then Director of
Engineering and he reported to the Tram Project Director, Over time that
changed particularly when the Infraco contract was let. At that point Steven
Bell hecame Tram Project Director and we first had an interim Infraco
Director, Jim McEwan, and later a permanent Infraco Director,

Frank McFadden, to whom | reported. For some of the time Bob Bell was a
Deputy Infraco Director to whom I reported. This contrasted with the situation
when | was at TS reported where | often reported directly to the Chief
Executive and to Scottish Ministers, including on financial matters. | had gone
fram that very senlor position in TS to a much lower position organisationally
at TIE, but as was often the case when you jump from the public to the private
sactor, despite going three or four levels in the organisation | got a 40% pay
rise. My position in TIE was much less influential and accountable than it was
at TS. Nobady reported to me directly but | had access to the technical
expertise in David Crawley, Tony Glazebrook and thelr team.

| was also involved in the Gogar Interchange project. This was a change to
the tram scope originally approved by the Scottish Executive so, although it
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was part of the tram project, it was separate fram the £500 million of funding
for the tram project and it was separate from the original scope of the fram
project. | was not involved in any other projects. 1 left TIE because | was made
redundant because the design and consents were finished and there was no

work left for me to do.
Working in the Civil Service
Role of Transport Group then Transport Scotland pre-2007 Election

26. | note that the document published by the Scottish Government in May 2003,
A Partnership for a Better Scotland: Partnership Agreement (WED00000160),
covered the seven commitments | was dealing with in relation to the major
projects programme that included the tram project. The Agreement stated “We
will ensure that our fransport system meets the needs of business, transport
users and the environment by ... investing in a tram network in Edinburgh’.
That was the Scettish Executive commitment given in 2003 which was to be
carried out between 2003 and 2007. it was not tightly defined but it said that
they were going to allocate money towards the Edinburgh tram network. The
Partnership Agreement in fotal contained 370 commitments because of alf of
the areas of the Scottish Executive, and | was responsible for seven. No Givil
Servant had lead responsibility for more or indeed as many commitments as |,

28. The Scottish Government inftially committed fo invest in a fram network but
the promoter of the tram network was CEC who were supposed to take the
lead. CEC's track record on delivering major projects was poor and the
confidence of companies who might have bid for the contracts that CEC were
letting was exceedingly poor. In the run up to the tram project CEG had had to
abort a number of major procurements including the City or Edinburgh Rapid
Transit scheme and so TIE was established as a company wholly owned by
CEC but with the flexibility to recrult both from within CEC and from the pool of
people with experience in delivering large transport infrastructure projects. TIE
was not set up just for the tram project and by 2003 It had three arms to it: the
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27.

28.

congestion charge scheme, the tram project and EARL, The congestion
charge scheme was wound up after the referendum in February 2005 and
then EARL was cancelled leaving TIE just with the tram project. Originally TIE
had been there fo deal with public transport improvements in Edinburgh and it
also dealt with a variety of other smaller projects as well from CEC.

Scottish Ministers were there to fund the development of the tram project in
stages towards a state where it was fit to be delivered. | cannot specuiate
what Ministers might have considered the purpose of the tram project was to
be beyond refariing to their repeated public statements to Parliament and in
news releases made to announce funding.

The Edinburgh tram project was part of a package and it was not going to
solve congestion or difficult connections between the different parts of
Edinburgh without doing some other projects as well. Once the congestion
charge had fallen, the tram project was then the biggest contribution to
tackling congestion in Edinburgh. In 2003 to 2005 we were still in talks with fie
about dofining the objectives of the tram network as a whole and each line
within the network, All the west Edinburgh business community had said that
traffic congestion in west Edinburgh was hampering their ability to recruit good
staff. There were serious concerns about skilis and staff shortages in west
Edinburgh and the impact that had on the Scoltish economy. Ministers were
concerned about congestion In west Edinburgh and the impact that had on
Scottish economic growth, at the Airport, at the Royal Bank of Scotland
headquarters at Gogarburn, at Edinburgh Park and what was supposed to be
phase 3 of Edinburgh Park, which had never been built, and another big site
oppasite the Royal Bank of Scotland headquarters which was allocated in
ptanning terms for another major global company headquarters which had yet
to be attracted, These issuies were clearly ariculated by Wendy Alexander in
2002 when she was respaonsible for transport as part of the Enterprise
portfolio. Support for the tram network was also consistent with the airport
sirategy which forecast that Edinburgh Airport was going to triple its
passenger numbers that was going to put a huge pressure on the roads
network in that area.
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29.

30.

31.

The tram was not the only solution to the problem of transport to Edinburgh
Park. The Airdrie/Bathgate railway project was a big part of the solution and
before the railway opened if people who lived in Airdrie, Coatbridge and the
surrounding parts of North Lanarkshire wanted to work at Edinburgh Park then
their options were fundamentally fo drive or not take a job there. The
Airdrie/Bathgate railway provided that group of people with access to jobs
near Edinburgh Park. The full preposed tram netwaork would have provided
people in Leith and Granton with access to those jobs also.

The objectives and dellvery of the tram network were discussed within the
Scottish Executive including the discussions that | was having In late 2002
and early 2003 with Adrian Colwell, who was one of the Labour speclal

. advisers and lain Gray who was then the Transport Minister. The tram was

about, in part, acknowledging that EEdinburgh did not have a single focus of
business activity any more, At that time Edinburgh had two principal areas of
business activity, the city centre and west Edinburgh. West Edinburgh already
rivalled, if not surpassed, central Edinburgh for contribution to Scotland’s
GDP. A tram network would recognise that it was already the case that west
Edinburgh was important to Edinburgh, to the city region and nationally in
terms of Its contribution to GDP and transport congestion could be a

constraint on that,

Looking at the longer term development of Edinburgh It was fair to say that in
south-east, where the new Royal Infirmary was situated and the Edinburgh
BioQuarter hub was being developed, could become a third area that would
rival the other two in terms of GDP. In the longer term developments at
Granton and around Ccean Terminal could create another major business
hub within Edinburgh although In the short term there would be a greater need
to connect people who lived in narth Edinburgh with jobs that were being
created elsewhere in the city. Edinburgh had an excellent bus service but
continuing development of that service could only improve accessibility so far
and the tram was a step change in the quality and reliability of that. Scottish
Ministers were posifive about the tram network lessening the economic impact
of congestion and there was alsc a benefit in terms of regeneration in north

Page 13 of 160

TRI00000085_C_0013




32.

33,

34,

Edinburgh which Ministers were supportive of. Ministers were also supportive
of regeneration in Alloa, Dumbsarton and other parts of Scotland with similar
employment and social inclusion fssues and support for north Edinburgh
needs fo be seen in that wider context. Ministers were also supportive of the
air quality benefits that a tram could bring biit it was not the primary concern.
Ministers were most concerned about the benefits that a tram network could
have on economic growth in Edinburgh and Scotland.

Ministers were prepared to support the Edinburgh tram network because of its
wider economic benefits. Had the tram only benefited Edinburgh and its
residents then Ministers would not have been willing to invest large sums in
the network,

The balance of funding between the Scottish Executive and CEC was
determined through Ministers taking a view on how much CEC could afford to
contribute without access to a congestion charging revenue scheme. CEC
were challenged on how much they could provide in funding towards the tram
project. That was done through a political process between Ministers
themselves and senior politicians in the CEC, facilitated by pre-discusslons
between senior officials in CEC and senior officials in TS. The end resuit was
the £545 million for the tram project which was not quite a 91% to 9% spli.

Quarterly Review Meeatings

The objective of the Quarterly Review meetings was for TS fo take reasonhable
steps to assure itsolf that all projects were being managed without going
through all the details, It was not a type of audit pracess, but it was a process
that allowed for the persons responsible for delivering to ask questions. TS
had to ask tough questions and look for sensible answers, and identify if there
was anything we could do to help a project to deliver its objectives. It was all
part of having an engagement with project promoters with a focus on delivery.
it was also aiming to achieve results for a reasonable cost and deliver the
benefits that they were supposed to deliver. The Quarterly Review process
was also the opportunity for Bill Resve, Head of Rail Delivery Directorate, who
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35.

36.

37.

was not In amongst the day-to-day discussion of projects, to ask questions
that were helpful to the promoter and to me. That ensured that both the
promoter and TS had a clearer perspective of the project. Over time as the
Quarterly Reviews went on there were changes to the personnel and there
were changes to the documentation and the agendas. It was a brand new
prdcess to reflect the unprecedented nature of the public transport

programme.

The first item of husiness af each quarterly review meeting was to go through
the actions of the previous meeting and what had happened with them. Every
four weeks there was also a meeting between TS and the tram project
manager, John Ramsay, and part of that was asking about progress on
actions that were agreed at quarterly reviews. One of the reasons for the four-
weekly meeting was sa that promoters did not to leave carrying out actions
until just before the next quarterly review. That was an early weakness in the
quarterly review process that was sorted by making sure that the minutes
went out quickly and the actions agreed were followed up by the project
manager for that project. The four-weekly meetings were then held to
reinforce that progress was made on actions.

Broadly the Quarterly Review process achieved its objectives and allowed TS
to understand across the porifolio where each project was and critically {o
understand how Implementatlon of the projects fitted together, Initially project
promoters were a bit defensive about the Quarterly Review process and saw it
as an exercise by TS to ask them what they would have liked to have gone
better and as something that they feared rather than welcomed although that
view did change as they saw the value of being able to secure TS support for
resolution of difficult issues. The Quarterly Review process succeeded up to a
point and it achieved as much as could reasonably be expected,

| am aware of the minutes of the third Quarterly Panel Review of Major
Projects held on 8 May 2006 (TRS00004679). Concern was expressed about
the absence of a repott and information on progress from TIE. | recalf that
there had been quite an acrimonious internal dispute within TIE between the
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38.

39.

Tram Dlrector and the Chief Executive of Lothian Buses over what the tram
and the bus network shouid do and how they would work togsther. The long-
running personality clash between the two came to a head and the Tram
Project Director left which caused TIE delay in being able to assemble
information and compile a repori for TS. We were not happy but we
understood why that had happened. There was concern at that stage If TS
had received a report then would It have had everything contained that we
required in it. The absence of a report reflected this change of senior
personnel at TIE and teething froubles about TIE and TS communicating
effectively rather than any deeper concern about TIE's performance.

It stated in action 2 from the Panel review mesting that a further meeting was
required to review impact of indexation on the cost projections for the trams.
Ken Davis who was on the prograimme team and Stewart McGarrity from TIE
would have had that meeting. TS had problems getting TIE to understand
exactly what it was we wanted and how to apply some of the rules that we
wanted applied to how TIE presented their information. 1t would not have been
fair to single out the tram in that situation. Network Rail had similar initial
problems getting to grips with TS’s reporting requirements in relation to the
Waverley Station and the Airdrie/Bathgate Rail projects. Al the promoters,
and to an extent TS, were trying to present information canststently in a way
that was useful but provided enough detail {0 give a true picture of what was
going on yet not so much detail that it then swamped the important parts, took
promoters too long to produce or encouraged TS to meddle in detail that we
shouldn't. All along TS's role was fo be strategic, to challenge in a friendly and
constructive manner and nat to try and do the work for TIE or other project

promoters.

T8 was challenging the people who were being funded to demonstrate that
they were compiying with the conditions and managing projects well. The
Panel Review was a process ta check on the progress made each quarter by
projects, whera TS was told what the big issues were and what had been
done to solve them. The conceptwas to ask what each project was daing,
what they were struggling at and were there any issues that required TS's
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help.' There were discussions at the Panel Review on the tram project and
other projects about whether one project was in confiict with another and if TS
could help in facilitating a discussien to resolve any issues. TIE would
sommonly request help with dealing with Network Rail because TS, as the
funder of Network Rall in Scotland, had considerably more leverage than TIE
did. TS’s role was to make sure that the promoiers were not just receiving
funds and not making progress and were also not hiding any problems. The
Pane! Review was there to ask challenging guestions but also offer support
and help and it was used to inform Scottish Ministers of progress. it was used
to inform the programme as a whole because some items that were discussed
at the Panel Review were about interactions between projects, eg the tram
project and the Airdrie/Bathgate Rall project. For subsequent Quarterly Pane
Reviews TIE provided the required reports and information, although in some

cases it required a bit of pressure.

The departure of the Tram Director was accepted as a valid reason for the
nen-production of the reports on that specific occasion, but it would not have
been accepted a second time and the next four-weekly report was received.
The review meetings were quarterly but they were based on a routine four-
weekly report; TS did not want TIE to produce a special report for the
quarterly review because that would have been producing more work. Every
four weeks TIE gave a breakdown of their achievements and money spent in
the previous period and projected spend in the next period so that they could
request the appropriate funds from TS.

| note that in the minutes of the Panel Review meeting on 14 August 2006
(CEC01642261), It stated with regard to QRA and OB that “This is eurrently in
progress and will be delivered by the end of the month”. There was an
ongoing process over that summer between the programme team and TIE
which was due to complete at the end of August. The ultimate output of that
was referred to later on in the minutes, papers and advice 1 gave to Ministers
about the QRA. It was wound up in the draft Final Business Case
documentation, the first set of which came in autumn 2006, Later there was
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discussion about advice from Dr Andy Park received on 13 November 20086,
in which Dr Park had commented oh the output to that process.

When TIE did not deliver an update to TS on OB and QRA in May 2008 there
were follow-up meetings to track whether it wouid be delivered and it was
wark In progress until sometime in September/October 2008, when the
information came in with the Final Business Case documentation from TIE. in
that specific instance the action was tracked by meetings because of its
importance but in the end there was not a separate standaione report
because it was rolled into other information that had to be provided to TS
anyway. In June 2006, due to the amount of work to be done, it was
appropriate to roll the information on OB and QRA into the Final Business

Case,

Procurement process

| am aware of an email from myself to John Howison dated 15 August 2006
(TRS00002688) in which | explained why there was a negative perception of
UK Tram projects and CEC’s ability as scheme promoter to deliver projects. |
considered that they were fair perceptions, Attached to my email was a letter
from Andie Hatper to Bill Resve dated 26 July 2006 (TRS00002680). My
email was a minute from me to John Howison and it had gone to him because
he was the delegated procurement authority for TS at that point, therefore he
ultimately had a view on all the questions of procurement policy and he was
kept informed. The attached letter from Andie Harper, who was then the Tram
Project Director to Bill Reeve, stated "/t is a real risk that if we do nof
underwrite bidders bidding costs then we will have no bidders”. The risk arose
partly from CEC's precurement record and partly from the history of UK tram
projects; it was not just CEC that was the issue.

I recall that bidding for the infrastructure contract would have cost
conservatively £3 to 5 million and bidders were willing to risk that in the event
that the contract was awarded to another bidder. What bidders were unhappy
about and what they were wanted reassurance on was that the project was
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going to happen given the number of relevant projects that had been
cancelled, The proposed Mersey tram project was cancelled after bids had
been submitted, Similar cancellations had also happened for the CEC-
promoted City of Edinburgh Rapid Transit (CERT) scheme and the Edinburgh
congestion charging scheme. These were all projects that CEC had gone
quite a long way with and had bidders before cancelling. In that situation any
potential bidder would have thought that it was a lot of money to risk when
there was a chance that nobody would win the contract and they would have
gone and bid for another project.

At the time in July 2008, the London Olympics had been awarded a year
previously and the organising committee was starting to finalise its
procurement activity by Inviting requests for tender, To gain bidders for the
tram project TIE were competing in a civil engineering market that had other
projects on offer for potential bidders. Therefore the concern was that bidders
were not going to bid as they did not have confidence that CEC, given thelr
track record, was sufficiently committed to see the tram project through to the
end. The first direct consequence of that was that TS had to agree in the
event of the tram project being cancelled that TIE could underwrite the
bidders' costs. Had that happened there would have been a discussion
between TS and CEC about who pald the abortive bidders' costs. However,
ultimately, approval had to come from TS that TIE could underwrite bidders’
abortive casts. That required me to ensure that John Howison was satisfied
and John Howlison had to ensure that colleagues In central procurement in
Scottish Executive wete also satisfied with that arrangement. That
undertaking was given to bidders so in the end most of the contract was let.
Therefore the losing bidder did not have any costs paid because there was a
winning bidder, However, had the incoming administration implemented the
SNP manifesto commitment to cancel the tram in May/June 2007 then both
bidders would have been entitled to have their costs reimbursed at that point,
In that situation where the Scottish Government had cancelled the scheme
then the Scottish Government would undoubtedly have paid. If GEC had
cancelled the tram project then there would have been a difficult discussion as
te who paid bidders' costs,
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Because TIE was the body who wete responsibie for the procurement, they
were the one who had to offer the guarantee that the bidding costs would be
reimbursed so they needed to know that they would have funds from the
Scottish Executive to do that. The more serious situation that occurred was
that there were only three bidders in the first place, one of whom dropped out
which was Amec Spie. The bidders left were Bilfinger Berger {BB) partnered
with Siemens and Bombardier parthered with Laing O'Rourke, the latter who
promoted themselves as Tramlines. Those were the two final bidders who
submitted bids for the infrastructure contract. Preferably it would have been
better to have had three or four bids for the infrastructure contract but only two
were receivad because of the competition in the general market place of civil
engineering construction at the time, pius the upcoming Olympics, and the
track record of UK tram schemes where several schemes had not gone ahead
due fo the Treasury's requirement for them to be PPP-funded. Also given the
track record of CEC with other major projects being cancelled, it was hard
work getting any bidders at all for the tram project and all the way throughout
the procurement process that was an Issue. Lack of falth in CEC was not the
only problem that was being dealt with but it was a real problem and had TS
not stepped in to underwrite the costs then | am confldent there would have
heen no bids.

I recall that | sent an email fo Malcolm Reed dated 30 August 2006
{TRS00002720}, which consldered the role of TS in the procurement exercise
for the tram vehicles and infrastructure. TS did not participate directly in the
selection of any contractor on any of the other rail projects: the Borders
Railway, Airdrie/Bathgate, Waverley Station, Stirling/Alloa/Kincardine and the
Glasgow and Edinburgh Airport Rall Links. The tram project was not the
biggest, most expensive with greatest risk out of TS's projects at that time.
That would be EARL which was bigger and more expensive in forecast costs
at that point. TS had to ask itself if it had enough resource fo provide
procurement export and did it have expertise that was not available to project
promaters. For example, Network Rail had a great deal of expertise in
pracuring rail contracts and they had made their mistakes and learned from
them.

Page 20 of 160

TRI00000085_C_0020




48.

49.

Looking at the tram project TS considered whether TS could add to the
expertise already present in TIE. lan Mylroi of TS had some experience of
procuring trams. TIE had, amongst others, David Powell who had bought and
sold trams, worked for tram manufacturers and knew in detail what the
specifications and issues were and what the commercial issues were in
relation to running trams. TS would have added nothing to the procurement
process in the way of expertise and lan Mylroi would have had to devote
substantial time to the procurement when he had other tasks. TS would have
been another body involved and it would therefore have been less clear to
evefybody who was accountable for the decision. TIE were the procurement
body under EU law. There was a risk that TS would have been perceived with
having a right of veto or approval which would have been wholly inappropriate

and not legal.

TIE was stilf recruiting its team for the Infraco procurement at that time. There
was at first Andie Harper and then Matthew Crosse, who was involved with
the procurement on Nottingham tram project, TIE were also recruiting other
people with specific expertise such as Geoff Gilbert and Bob Dawson who had
the commercial expertise for these contracts. Therefore TIE was building up
its team and TS would not have given any additional value to that
procurement decision. TS's role was not to pick the contractor but fo lock at
whether the proposed process was good and, when applied in practice, what
safeguards there were. TS's role was not to decide whether a tram from
Siemens or Bombardier was better than one from CAF. We had to let TIE do
their job and then check that the process was correct. Bill Reeve replied to my
email above to say that TS needed to make sure that within TIE it was the
people who had the knowledge who were making the recommendation and
that the process for looking at that recommendation was solid. It was not
Transport Scotiand’s responsibilily or role to choose the individual contractor.
CEC did not express any concern about the lack of active T8 involvement in
procurement. TIE were happy with the situation overall on balance and most
people at TIE were glad because they did not want somebody looking over

their shoulder.
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I'note that If TS was involved In the procurement process then there could
have been a perception or possibie challenge about who was the real
declsion-making body. The real decision-making body had to be TIE through
their decision-making process. If TS was to participate in the selection
process and provided nearly all of TIE's funds then the losing contractor could
make the case that it was a flawed process. TS not belng involved in a
decision that they legally had no right to make gave the appropriate
separation between TS's responsibifities for funding and governance and
TIE’s responsibilities for project procurement and delivery. The decision-
making responsibility was TIE's, which was the procurement body under EU
law. If those lines were blurred then it could give a lawyer the chance to try to
claim that the procurement process was not as it should have been and | was
concerned that that would be the case if TS had got involved. Had TS
concluded that we had expertise that TIE did not have and should get
involved, then we could have found ways to deal with that concern and |
would have devoted the resource to do it, but it was an added complication
that we did not need especially when TS involvement was not going to add

value.

I cannot recall the exact sequence of appointments for TIE, howevet | recall
that the TIE Board received advice at that time from Andie Harper, Tram
Project Director, who had experience in rolling stock procurement. Also Geoff
Gilbert and Bob Dawson were In TIE and both had commercial management
experience i procuring large transpott contracts, but not necessarily
specifically frams. Their role was not the technical detail of the trams, but their
role was to help procure large infrastructure contracts or large equipment
contracts. Geoff Gilbert and Bob Dawson had been involved in lots of
procurement for BAA at Heathrow Airport and had experience in commercial
contracts. TIE also had David Powell who was an expert in trams, having
previously worked for Bombardier and knew trams very well. TIE also had
Andy Steele who had been Involved giving technical advice and previously
had been involved In light rail schemes, most notably in the Midlands but also
elsewhers. TIE had a sulle of people who understood the commercial and the
technical aspects of a tram project and there was nothing that TIE were
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lacking in that department. TIE also had detailed discussions about currency
hedging, because as the trams were not built in the UK, the costs of the
bidder were not in pounds howsver they were bidding in pounds. TIE had
expert advice from David Powell as well as KPMG on pricing the risk of future
axchange rates and had people who understood all the commercial and
technical aspects of purchasing different types of trams. { was confident that

“TIE had their team in piace for the tram vehicle procurement.

In August 2006 TIE were In the process of hiring a new permanent Tram
Project Director as Andie Harper had taken on the role of interim project
director since lan Kendall left in May 2006 and had no wish to be considered
for the role on a permanent basis. The permanent tram project director who
was appointed was Matthew Crosse. TIE needed a project director who had
been involved in the civil engineering contract of a tram infrastructure project.
In August 2008 TIE had the core of its team for the Infrastructure contract but
were recruiting to reinforce that team. Some of the necessary technical
expertise was there in Andy Steele and his colieagues from Turner and
Townsend (T&T), who could assist with advice on technical and design
matters such as whether bidders were offering a good signalling system. TIE
were recruiting specifically more in terms of civil engineering management
rather than the systems, which | was aware of as | had seen advetts for it in
the press. TIE were not ready for Infraco in August 2006 because they had
not finished filling their team but did they had the roles identifled and the
process fn place to recruit and fill the teams.

[ am aware of Bill Reeve's reply to my emall on the procurement of tfram
vehicle and infrastructure contractors, dated 30 August 2006 {TRS00002718},
in which he noted the reputational damage if the wrong decision was made. |
recall the disastrous West Midiands tram project where they bought trams that
effectively did not integrate with their infrastructure. | cannat recall the exact
details, however they had a clash between their infrastructure and their
vehicles. [ agreed that if TIE bought trams that did not fit on the tracks or
alterations had to made to the infrastructure to fit the trams to any meaningful
extant then that was not good. There can always be some tweaks required
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once TIE had chosen a specific vehicle. What was calied the developed
kinematic envelope (DKE), varied from tram to tram as {0 how far It tilted when
it went round corners and if it tilted what it might hit. There were aiWays bits of
integration like that to be dealt with and the interface between the wheel and

the rail was standard engineering.

What happened in the Midlands was a bigger issue and was altogether
difficult and expensive to resolve. If that happened with the Edinburgh tram
projest then it would have been disastrous. To minimise that risk, TS had to
look at the criteria for selection for the trams, which we did and took account
of the fact that it had to be able to fit with the infrastructure reasonably easily.
That also took into account the expertise of those who applied the criteria and
would make the recommendation, such as David Poweil, Geoff Gilbert and
Bob Dawson’s comimercial input and the advice from Andy Steele. It would
have been legitimate for TS fo express a view on the acceptability of any of
the qualified bidders, which TIE could then agree or disagree with. If there had
been a position that there were three good bidders and there was a bidder
whose consistent track record was poor, then It would have been legitimate
for TS to ask TIE why that bidder was a contender in the later stages. TIE set
the criteria for bidders that they must reach a level of technical competence. in
the Tramco which was the first instance, there were four bidders all of whom
made trams regularly for systems all around the world that worked well and ail
of them were capable.

With Infraco TIE ended up with two consortia, where there was BB with
Siemens, and Bombardier with Laing O'Rourke. Both parts of both consortia
had bulit tram and heavy rail systems and had the expertise required. In
relation to the Infraco contract. There was no question In my mind that BR
were eminently capable of carrying out the contract and could do It right and
without arguing contractually if they wanted to. In 2008, BB had an excellent
track record at that point. TIE had applied a test of track record to their bidders
and had a criterion for selection which was around track record and ability to
deliver. Every bidder who was in the later stages of the competition had

passed that threshold.
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To comply with EU procurement law and to ensure fair competition TIE was at
pains to shortlist and then select the preferred bidder based on detailed
evaluation against the criteria that had been approved besfore the Invitation To
Tender was Issued, To prevent any political interference in bidder selection
TIE followed the model TS had used in letting the ScofRail Franchise —
namely that decision makers awarding the contract were told which
companies were bidding but each company was given a code name. Only
those underiaking the detailed evaluation and making the recommendation
knew which company had which code name, In particular, this guarded
against decislon makers being Influenced by the nationality of the company
bidding.

For the tram procurement, the companies bidding were Spanish, German,
Canadian and Korean so there was not a UK offering on the table, but there
was on the nfraco where there was a German consortium and a
British/Canadian consortium. TS and TIE discussed this issue and TS
recommended the code name approach which TIE adopted. In the case of the
tram vehicles the bidders were named after four characters in ‘Bob the
Builder, however | cannot remember whether it was Scoop or Roley that was
the recommended winner. The people who took the decision and endorsed
the recommendation were satlsfied that the process had been followed and
that the detail had been looked into properly. However, the decision makers
did not know until after they had awarded the tram building contract that they
had chosen the Spanish tram builder CAF. Only the people who made the
recommendation knew that and the step of anonymising the bids was faken o
avoid actual or perceived political intervention in the decision,

In my email reply to Bill Reeve on 7 September 2006 (TRS00602732}, |
referred fo the skill sets that TIE had and was urgently acquiring. it was more
important to increase the chance of being successful than to have an artificial
barrier from risk, not least because if something was to go badly wrong in the
public sector it would always find its way back to the Scottish Executive in one
form or another. Whether by having to find cash to bail somebody out or, even
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if Ministers refused to provide additlonal funding, then the reality was that we
would just get less of what we wanted for the funds provided.

In hindsight it remains questionable whether TS would have added vaiue to
the detailed evaluation of bidders. | believed that TS maximised the chance of
sticcess by setting clear criteria for the Evaluation Panel, confirming their
competence and challenging their proposals constructively as part of the Tram
Project Board and the design and procurement sub-groups. | agreed with Bill
Reeve that it was more important to be successful than to separate TS from
any possibility of risk but | disagreed with him about how we best maximised

SUCCOSs.

There were other instances where that arose, with regard to the legal and
constitutional role of Scottish Ministers and TS and what was and was not
legitimate for a Civil Servant to do. Bill Reeve was more inclined to be
interventionist, especially in technical inatters, than | was. | was more
focussed on the governance struclure than direct intervention and that
reflected our different backgrounds. | was a career Civil Servant at that point,
trained in the ways of the civil service, very clear on the constitutional
framework and the requirements of the Scottish Public Finance Manual. Bill
Resve had come from outside the civil service and did not have that
background and what we had was a constructive tension. It challenged me to
raise my game and focus and we agreed on the outcome of reducing the risk,
maximising the chance of delivery and although there was no response to that
email, Bill Reeve accepted that | was right. Bill Reeve had challenged me to
think constructively and what we had was a beiter outcome. This exchange
was typical of interactions with TS on the major projects and of interactions
between me and TIE throughout that period. If | challenged issues
constructively then | would usually get a better answer from TIE. Sometimes
TIE would do what | suggested and sometimes they came back with good
reasons why they would not. It was a process where people were not
unthinkingly following a book or a process, but it was a process where people
were trying hard o deal with difficuit problems and achieve a better answer by
having a dehate and a discussion rather than just doing it by numbers.

Page 26 of 160

TRI00000085_C_0026




61.

62,

83.

64,

63.

Separation into Phase 1a_and Phase 1b. indexation and funding allocation

1 am aware of the email | received from Geoff Gilbert dated 21 November
2006 {CEC01797672), with the atachment dated 15 November 2006
{CEC01797673), which set out a revised process to award the Tramco and
Infraco contracts. The primary reason for the revised process was that with
the current state of the design the indicative price for Phase 1a and Phase th
exceaded avallable funding. '

Originally the procurement strategy was to contract to deliver phase 1a plus
1b as a single contract, Mr Gllbert now proposed letting a contract for phase
1a, with a separate priced option from bidders for phase 1b. Therefore TIE
would enter into contract an the basis of delivering phase 1a at a price from
the contractors that did not assume fhat phase 1b would be delivered, The
concept was that once TIE was confident It could afford both Phase 1a and
Phase 1b it would trigger the option for 1b.

At that time there were lots of discussion of savings that might be made
through value engineering and these discussions continued throughout the
procurement process and the early stages of the construction phase but the
headiine price was too high for phases 1a and 1b together to be affordable at

that time.

A major factor in the bids not being as low as TIE had forecast had to do with
the design delay. The design should have been more complete and more
approvals secured by that time so that the infraco bidders could have bid with
i'ess risk premium in their bids. Design delay was a major factor in delays to
the procurement and delivery of the Infraco contract.

{ recall that line 1a was prioritised because TIE could not afford all of phases
1a and 1b at that time. The BCR for the tram project was calculated over 50 or
60 years. However, if the tram project was to be carried out in phases then the
long-term BCR did not refiect which part of the network delivered most benefit
in the short-term and would best be delivered early. Patronage for Phase 1a
would be well established from the start and would grow sfeadily. The good
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forecasts for phase 1b depended on businesses, offices, housing and other
developments that had yet to be built in Granton. Phase 1b brought more
benefit but it brought limited benefit In the short-term when there was much
less patronage. It was a sensible decision to phase the tram project if the
fong-term objective remained to deliver both phase 1a and phase 1hb.

[ recall that in an email to Bill Reeve dated 24 November 2006
{TRS00003127), | referred to an attempt to bounce TS and Scottish Ministers
into contributing more to the tram project. | am also aware of Tom Aitchison’s
letter dated 23 November 2006 (TRS00003118). At that time, CEC had been
promised £375 million index-linked, and if TS's forecasts were correct would
have turned out to be between £450 and £500 million. There was always a
question of stating a price in 2004 and by the time it was built it was inevitably
more expensive because of inflation. inflation in construction had little, if any,
relationship with the Retail Price Index (RP1) or Consumer Price Index (CPI).
Construction inflation tended to go very high and sometimes negative,
whereas RPI and CPl were much mare gradually changing. Scottish Ministers
had statedt that thiey would provide funding of £375 million index-linked, which
was £450 to £600 million in cash, however that was not enough to include
phase 1b so CEC was trying to get Ministers to commit that they would put
mare cash into the profect in order fo include phase 1b.

Scottish Ministers had decided that £375 million index-linked for af least
phase 1a was an acceptable interpretation of the Parinership Agreement’s
commitment to investing In a tram network in Edinburgh. To change that
interpretation would probably have required decision by the full Scottish
Cabinet. Therefore even If Malcolm Reed had wanted to mee! CEC's request
he wouid have had firstly to get the Transport Minister's agreement, and, for a
realistic prospect of success, suppott from the Finance Minister, The twa
Ministers would have had to take that to Cabingt, or the Transport Minister
could have asked for a Cabinet discussion knowing that the Finance Minister
did not agree In the hope that Cabinet would overrule the Finance Minister.
The |atter option was not likely but it was theoretically possible. TS could not
at the last minute ask for extra funding or say that the project would not go
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ahead. That was what | meant by trying to bounce Ministers. Promoters
always wanted money and they were always wanting to apply pressure
politically to get funds rather than go through the conventlonal process
because they perceived that if they approached Ministers at the right moment
politically, that it was an easier method than parsuading the Civil Servants by
providing all of the evidence. CEC were not the only people who were
attempting to ask for money at short notice in the hope that they would receive
it. To an extent, there was an element to which that was the way the world
worked, where people would try that approach with Ministers. What happens
next, largely was also how the world worked, which was that Ministers stated
that there would be no more funds, and they were not promising any more
funds than had already been promised, and certainly not six months before an

alection,

In terms of Tom Altchison’s letfer no one was surprised or upset that he would
ask for more funding but he was not going to receive any more. What the
Scottish Ministers did to resist the requiest was they repeated what their
commitment was in the tram project of £375 million index-inked and that it
was CEC and TIE's responsibllity to bring in at least phase 1a for that amount
and if they could afford phase 1b as well with that funding, then that would be
approved by Ministers.

I am referred to an email sent by Graeme Bissett dated 30 November 2006
(CEC01820789), with attached proposed drafts of letters {CEC01820790),
(CEC01820791) and {CEC01820792), which suggested TS would commit
further money for the full phase 1 natwork. | am also referred to an emaii from
Bill Reeve to John Ramsay and others dated 12 December 2008
(TRS00003210), where Bill Reeve said such letters should be sent. A latter
was sent by Tom Aitchison to David Mackay at TEL on 13 December 2006
letting TEL know that TS might up their funding (TRS00003220}). Bill Reeve
was acting inappropriately when he says that the letters should be sent. He
was significantly exceeding any authority he had from Scottish Ministers and
he was misleading TIE and CEC into beileving that Ministers would review
funding before the 2007 elections. If turnad out the reason that these letters
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were bsing sent in the first place was because Bill Reeve had led TIE senior
officials to believe that the request would be welcome and if they made the
request then TS might be able to secure funding to carry out phase 1b.
Regardless of whether or not that wouid have been a good thing, Ministers
had made a decision that there would be £375 million for the tram project and
no more, it was inappropriate for a Civil Servant to be encouraging a promoter
fo ask for more monay. Several times ! had besn in a situation where | had
been asked by promoters how they wouid ask for more funds and | had
advised that they would have to write to the Minister and set out why with an
expianation and provide the evidence. That was perfectly legitimate because
the promoter would he providing the evidence and the Ministers would
consider the request. | had also been known to advise promoters that they
needed to be aware of Ministers' announcements, that there was not spare
cash lylng about, therefore it would he a tough sell but they were welcome to
try. Bill Reeve had gone beyond that and encouraged TIE to believe that they
were pushing at an open door. He had proposed that TS could effectively
semi-publicly support CEC's request for more money to Ministers as if TS
were separate from the rast of the Scottish Execufive, TS was in no sense
separate, if was an executive agency of the Scottish Ministers. It was not a
non-departmental public body, it was part of the Scotfish Executive, branding
it as TS was partly about creating a clear focus on delivery and it was partly
about the personal accountability of the Chief Executive in accordance with
TS’s framework document and the rules governing executive agencies.
However TS was still, fundamentally, part of the Scottish Execufive and
Ministers could directly instruct TS and TS had to do what it was instructed fo
do., TS could not act as ¥ it was a separate entity and unfortunately in that
instance Bill Reeve had done sa. He had encouraged TIE to believe that they
would receive a positive answer and that Malcolm Reed would respond to the
request positively which was why there was a phone call,

Whilst CEC and TIE were attempting to bounce TS into providing more
money, what the trail revealed was that Bill Reeve was at the very loast aware
of what was going to happen and was okay with that. Beyond that | believed
he was encouraging that to happen, and that was not constitutionally
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appropriate. That was why there was a difference of views about whether the
letter should be sent. My position and Malcoim Reed’s position was that
Ministers had told us what they wanted, TS could only change and do
something different if Ministers told us fo and we could not publicly take a
different position to Ministers. The advice said we did not support phase 1b
because it was not affordable within the evidence provided, Later on 30
January 2007 1 sent an emai! fo Lorna Davis (TRS00003584) in which i
explained for the record why the letters had not gone. | sent this emall partly
for the record and partly because there was an extent to which what Bili
Reeve had done had put John Ramsay and Lorna Davis in a difficult position.
Bill Reeve had told them to get the letters ready to be sent and fried fo
persuade Malcolm Reed to send them. They had received instruction from a
senior official which they would naturally wish to follow but had had concerns
about the nature of the instruction. TS was an execuflve agency and notina
position to say anything beyond that which the Minister for Transport had
already said publicly. | had quoted the paris of the draft letter In my emall to
Lorna Davis where the letter went beyond that. The letter that TS were being
asked to sign implied that there had been no decision taken about more funds
when the Minister had already stated to Parliament that there would be no
more money. TS would have sent a letter that contradicted the Minister
without the Minister's express agreement: that would have been a significantly
wrong thing to do. Therefore in that situation what we had was one member of
the TS team who had broken the separation of roles about who was
responsible for what and to whom they were accountable and had misled
CEC and TIE.

The autcome of the discussion for more money for the full phase 1 network
was that Ministers’ position remained as stated in March 2006: £375 million
was available in 2003 prices, which was index-linked, for af least construction
of phase 1a. The Minister's position was that the tram at that point was In
procurement. There was not a definite price and there was not a definite
contract, The Minister's commitment was £375 million indexed which would
turn out at a number expected to be between £450 million and £500 million.
The final amount of £375 million could have been less than £450 million or it
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could have been more £500 miflion depending on indexation, but that was a
reascnable range and if it had gone outside that range then Ministers would
stili have baen responsible for paying the difference. However, Ministers had
said that that was what they would provide for phase 1a and if CEC could find
enough money fo fund its share of 1a and there was eniough sﬁare left over to
build phase 1b, then that was fine,

In paratle} with the requests for more funding and conslideration of the
business case discussions were also taking place - which were never
concluded - with CEC about what would happen If, despite a forecast at the
time of contrast award of £545m or less, the cutturn cost was over £545m for
raasons other than higher than expected indexation. For example, in the event
of the final project cost being £560 million, who would 'pay the £15 million
extra? Ministers had made a commitment to £375 million but that was not a
capped commitment at that stage, and before a final grant for such a large
sum of money, which would not be nade until the summer of 2007, there had
to be an agreement about what happened if the cost overran. There were
discussions about options for what happened if the cost overran, but these
discussions were not concluded, no final agreement was reached and there

was nho cap at that stage.

A cap was one of the options considered that stated if the project overran
beyond £645 million then it was entirely CEC's responsibility, however that
would not have been consistent with other projects. There was a question,
despite everybody’s best intenticns, of what happened if the money for phase
1a was not enough. Those discussions were programmed to resume and be
concluded after the election and before a contract was awarded. Those
discussions never toak place because of the results of the election.

The letter that came from Tom Altchison on 13 December 2006
(TRS00003220) stated that there was a price for phase 1a and 1b and that
price was an indexed price expressed as an expected cash sum. At that point
TS had not seen the detail of how that Indexation had been calculated, TS
had not seen the detail of the Infraco blds, it had not seen the detail of how
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the risk had been allocated and then it had not seen how indexation had been
applied to that programme, If would not have been possible to say at that time
that the £592 million quoted by CEC at that time was calculated consistently
with the £545 million that was calculated elsewhere in terms of the indexation
as there was no evidence offered by TIE and CEC at that time. Therefore it
was not safe to assume that it had been indexed and that the calculation with
regard to OB had heen done consistently, Nothing was done to resolve that
particular issue about the status of the £602 miilion figure because there was
no nead fo resolve it becauss TS were not increasing funding for the tram
project anyway. |n terms of application of indexation to phase 1a, Cyril Swestt
sat with TIE and went through In detail what indexation they had applied and
whether they were satisfied. There were detailed notes kept somewhere about

Cyril Sweett's programme review,
Business Case for the Trams

| am aware of the advice from Andy Park on 13 November 2006
(TIE00002892) and (TIEC0002893}, in which he stated his concern that the
Benefit Cost Ratio (BCR) for the tram project has been miscalculated. It was
clear that what he had highlighted was a possible problem and not a definite
problem. Dr Park had found what appeared {o be an error in the calculation in
the BCR and { was not qualified to argue with him whether it was an error or
not, although | was able to understand what he was saying and how the BCR
calculations worked. Essentially there was an argument here that factors that
should appear on baoth sides of an equation only appeared on one side, and
that was a technical mistake by TIE In doing thelr BCR, which was at that
point work in progress, There was a table at the back of the document
(TIE00002893), which showed that in Andy Park’s view the likely BCR
estimate for phase 1a was 0.83 and even the best case scenario appeared to

be less than 1.

| was concerned because if Andy Park’s recalculation was right then it showed
that in terms of the benefits and costs that can be monetised, that the tram
had more cosis than benefits for phase 1a. It had o be borne in mind that
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Andy Park was doing a late on adjustment to the calculation only and not
going back to the original modsl and following it all the way through. It was not
Dr Park’s intention to recalculate the BCR for TIE definitively but instead to
iHustrate for TS and TIE the scale of the potential error.

Scottish Transport Appraisal Guidance (STAG) is clear that projects are to be
judged against five ctiteria, only one and a half of which feature in the
Transport Economic Efficiency (TEE) tables. Therefore a BCR of less than 1
is not an automatic indication that a project is not worthwhile; equally a BCR
of greater than 1 does not mean a project is a good one. Projects cannot be
boiled down fo a single number for appraisal. However, a BCR of less than 1
Is certainly cause for concern and Indicates that the tram project would only
be worth doing if there were other factors that cannot be monetised that would
bring sufficient net benefits to justify the scheme.

When Andy Park’s recalculations showed that TIE's calculations were badly
wrong, that was a significant Issue, and it did say that there was a possibility
that the right thing to do was to say we should stop or we should only do the
tram project if TIE could definitely afford phase 1b. The recalculations in Dr
Park's paper suggest that the phased delivery of the tram project was
potentially not good value for money. It was always TIE's and CEC’s intention
to deliver the full network of Phase 1a and Phase 1b followed by Phase 2
and/or the line to the new Edinburgh Royal Infirmary. Therefore Andy Park’s
recalculations were taken serlously and we had to look at them and
understand whether what Andy had done was correct or what TIE had done
was correct. There was a possibllity that both were wrong and further work
was needed by TIE to complete the calculations correctly.

T§'s first action was that John Ramsay sent a note about those areas in the
transport economic efficiency tables to TIE for them fo consider. | then
followed up with TIE, particularly Stewart McGarrity who was responsible for
the final business case, and asked them what they were going to do in
response to the challenge to their calculations by Andy Park. TS made It very
clear that it was not acceptable for TIE to keep changing the figures until they
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had a humber that they liked. CEC, TIE and TS had guarded against this risk
through the appointment by TIE of an independent auditor of the passenger
and revenue forecasts. At this time | reiterated that TS wanted to see the
Audit report as part of the Final Business Case and would rely on the
Professional Indemnity of the people who did the modelling to provide
unblased results. That was not a new condition because all along TIE had a
separate company auditing and carrying out the modelling of passenger
numbers, revenus and other factors because the Business Case was so
dependent on those calculations, Essentially TS had alerted TIE to a big
problem and stressed that we wanted to know what the real answer was. TS
wanted to see that TIE had calculated the BCR correctly but also that they
had it independently audited so that we could believe that they had nof just
adjusted the model's assumptions until it gave numbers that suited TIE.

| am referred to the Panel Review of Major Projects on 24 November 2008
(CEC01358732), where It stated that “in the DFBC documentation, there are a
number of figures which have either been incorrectly quoted and
correspondingly do not make sense or are resulls of more recent work which
is not apparent from the overall documentation”, One of the problems that was
faced, driven a littie by the election but more by the procurement timetable
and the cost of delay, was the tight timescales in which the Draft Final
Business Case (DFBC) had to be considered and, if appropriate, approved,
Issues such as the one raised at the Pane! Review arose partly because TIE
did not have enough time fo proof read the DFBC properly so there were
areas of inconsistencies in it. Pars of the DFBC reported the resuits of eatlier
versions or calculations and other parts of it had updated calculations. The
fact that the DFBC had been updated in some parts but it had not been
updated in other areas was due to the fact that the work on the DFBC had
been done too quickly, There was an element of less haste, more speed
would have benefited the work carried out on the DFBC. TS appreciated the
early sight of the DFBC so that we were able ta offer helpful comments but
TIE had to get the numbers consistent and we fold them that. A second set of
problems was that TIE were saying that the audit report was not complete and
we confirmed that the audit report was necessary so that we could complete
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the pracess. If TIE had not got the independent audit then they could not
move forward with the process.

I recall that | was copied into advice received from Cyril Sweett dated 27
November 2006 {TRS00003141). The advice raised a number of issues
involving cost, risk and time. it was for my professional advisers to advise me
and that was what they wete doing. It did not surprise me that Cyril Sweett
had that view but it was not for me fo agree or disagree with them. That was
part of a whole process at the end of which inciuded the advice to Scoltish
Ministers which had several tachnical annexes. Information from the Cyril
Sweett report influenced those technical annexes. The second page, which
was numbered 1 because there was no covering sheet, asked the question
“Does this mean that no allowance for Optimism Bias is now inciuded?”. That
question went back to TIE and [ recall that TIE took the view that they had
approached risk and contingency and because of the rigorous risk and
contingency, if OB was added on top then it was double counting, That was
possibly methodologically acceptable but was unusual and neaded flagging. |
did not know how risk and cantingericy had been calculated at that time
because we did not have all of the information. | sent advice to Scottish
Ministers which covered that matter, as in the draft Cabinet paper dated
February 2007, {TRS00003840). In the draft paper it stated that “Transport
Scotland’s view of costs is more cautious than tie’s and thelr cost estimate for
Phase 1a lies in the range £510-545m.., It is therefore probable but nof
certain that phase 1a will be affordable without the need for additional funding
from Cily of Edinburgh Council.”

Preparing advice to Ministers including the draft Cabinet paper was a rigorous
process of looking at information, receiving advice from different advisers and
assembling it info a single coherent view that peaple had signed off on. When
it came to discussions on the BCR with Andy Park, TS did not know how the
confract sum was arrived at so we asked for further Information. In the final
update of the DFBC there was some Information provided but | cannot recall
the detall.
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In my view, Quantified Risk Assessment (QRA) was a list of identifled risks
along with the probability that each of those risks would happen and the cost
of each risk if it were fo ocour. There was a simple way of calculating the QRA
which was to take each risk, multiply the assigned probability multiplied by the
cost if it occurred and then add up the result for each risk to give a fotal QRA.
This was not a very sophisticated way to do the QRA and not appropriate for
major projects. Another option to calculate risk allowance was te undertake
Monte Carlo analysis where the risks were simulated by running them through
the model hundreds or thousands of times, and af the end of that it would
have calculated the average risk, giving the probability as a percentage that
an amount of money would be enough allowance for risks. For example, a
prabability of 90% that a certain amount of money was sufficient allowance for
the risks. TIE carried out the more sophisticated approach although | cannot
recall whether it was formally a Monte Carlo analysis or whether it was a
variant of it that adopted the same principle. TIE carried out the statistical
analysis which resulted in a probability analysis of the risks and allowance for
them. The normal probability percentage for that type of analysis in
Government was 50% or 80%. TIE had worked out a QRA where they
calculated there was a 90% probability that the QRA would cover known risks.

On top of that quantified risk assessment, TIE had fo ailow for risks that they
had not identifled. These might be project risks that weren't on the risk register
or wider developments that would impact on the project but over which the
project had no control, such as the financial crash. It could have been argued
that a change of Government and a new Minister coming in and attempting to
cancel the scheme should have been inciuded in the Quantified Risk
Assessment but | do not know how that could be quantified. There were risks
that were either unquantifiable or unforeseen and then there was the tendency
of promoters to always believe that problems took less time and money to
solve then they actually did. For example, with regard to value engineering,
there was an assumption by TIE that it would be easy fo achieve a saving of
£3 million by changing the thickness of the concrete slab on which the track
sat, therefore reducing the depth the road had to be dug. In reality that was
horribly difficult to achleve, to the extent that getting the contractor to agree to
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carry that out and give money back was even worse. There was a naive belief
that it would be an easy saving to achieve.

Inmy opinidn, Optimism Blas (OB) was added to projects to deal with the fact
that promoters would always assume that clrcumstances would be better than
they were, Whereas, conlingency aliowance was a sum of money that was not
allocated because of an awareness that when all the risks had been collated,
there was bound to still be some unknown risks, There was an overlap
between OB and contingency. OB in the first instance was solely to do with
economic appraisal. For example, If a project was forecast to cost £100 million
but from experience of other projects that had gone before it showed that the
project would more likely cost £144 million, then the BCR should be calculated
on the basis of a cost of £144 million to give a more realistic BCR. That was
how TS dealt with OB when it first came in around 2003. At that point OB was
not about real project budgets; it posed in economic appraisal terms the
question whether a project was stilt worth doing if the optimistic scenarios that
the promoters had put forward did not actually happen. Later on TS began fo
consider — as part of wider Scottish Executive practice — whether OB should
actually be factored into budgets. The problem of factoring OB into budgets
was if a project had been announced to be built for £400 million adding £100
million for OB, then hids from contractors would not come In much under £400
million, and therefore OB became a self-fulfiling prophecy. In fact, there was
the risk that having announced a budget of £400m and secured bids
consistent with that budget OB would stiff need to be added onto the £400m.
including OB in the project budget could mean that you would have to pay it
twice!

The application of OB {o project budgets was still under development in late
2006 when the Tram draft Final Business Case was being finalised. That was
why at that point in time there was no clear guidance about how to deal with
OB in the forecast costs of the tram project. There was only a view on how to
deal with OB in terms of economic appraisal and even that guidance, at that
point in time, was not fully developed, The guidance at that time was about
how to work out what OB was at the start of a project and how that could be
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mitigated as the project was developed and the guidance did not give any
useful formuta that could show if certain risk was eliminated then OB would be
reduced by a certain amount,

| understand that since | left Government there has now been detailed
guldance issued about how to apply OB to project budgets but the state of
knowledge and the slate of guidance at the time of the tram project was such
that there was scope for a lot of different approaches which would produce
significantly different answers. With the guidance that | had available to me at
the time, what TIE did with OB was not wrong. it came down to heing a
judgement and being fair about what was in the draft Final Business Case and
TIE's approach was fundamentally to make a high risk allowance that would
cover 90% of known risk and include a contingency sum for OB. That
approach Is no longer recommended and with hindsight you could understand
why but at that point in time it was a legitimate way of doing it.

With regard to MUDFA, TiE had had to estimate the quantum of diversions to
be undertaken. As part of deriving their estimate they had done some trial digs
but it would have been unduly disruptive to undertake a substantial
programme of trfal holes. The estimate was therefore mainly based on
experience on other fram schemes. TIE made the conservative assumption
that Edinburgh would be significantly more difficult to work in than other UK
cities had been and included an allowance for the risk that thelr assumption
had not been sufficiently conservative. That estimate was then included in the
draft Final Business Case. | am confident that the estimate and assumptions
ware examined by Ken Davis of Cyril Sweett and by Lorna Davis and John
Ramsay of TS and that they asked appropriate questions of TIE.

The quantum allowed for MUDFA [s a particutarly relevant example because
that was one of the instances where the allowance proved fo be insufficient
despite TIE's calculation that it was 90% probable that there was enough
money to carry out the utility diversions. The quantity of diversions requird
was higher than anybody could reasonably have forecast and what they found
when they started digging in the streets of Edinburgh was a lot worse than on
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any other tram scheme. It was a lot worse than anybody had reason to
believe, from the records and from the relatively small number of trial holes
that had been dug. It was a one of the kind of circumstance where an
allowance had been rade but the allowance turnad out not to be adequate.
Looking back, even with hindsight, | cannot see how anybody could have
sensibly made a large enough risk allowance for what happened in the way of
utility diversions and TIE was simply unlucky.

With regard to the advice recelved from Cyril Sweett dated 27 November 2006
(page 4, TRS00003141), what was being said about the P50 and P90 cost
risk confidence figures was that expressing percentage uplifts gave a false
imprassion, and that was true because it tended 1o confuse the OB and the
QRA. OB was an across the board percentage uplift and these were
calculated figures based on specific risks and the percentage value was not
relevant. Nevertheless, the figure that came out was that 12% was a sensible
amount here. What Cyril Sweett were legitimately stating was there was the
risk that people may confuse the two separate issues of OB and QRA, and
that could possibly be seen as a deliberately attempt to mislead or not.

| note that the advice received from Cyril Sweett dated 27 November 2006
{page 6, TRS00003141), stated that “/itfle float exists within the programme”, |
agreed with that statement. There was not enotigh float in the DFBC
programme for the end date to be credible. The DFBC programme also
assumed that Ministers would approve the business case by end December
2006 when TS had already made it clear {o TIE that no declsion could be
taken before the first quarter of 2007. 1 did not raise this specific issue with
Ministers at that time because TS had already briefed Ministers that TIE were
probably going to be six months behind the DFBC programme. That forecast
delay was include in Mr Scott's announcement to the Parliament on the
expected delivery dates and costs for all the major public {ransport projects.

One of the fundamental underlying problems of the tram project was the
mentality that created the “liitfe fioat”: TIE would have been better to say that it
was going to be six months later than they originally had said, and added six
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months of float to their programme but TIE found that very difficuit to do partly
bacause of internal culture but mainly because of external factors. In terms of
internal culiure, TIE was staffed with people who were driven to succeed and
who didn't accept that delay was inevitable: this determination to deliver was
admirable but placed additional stress on the programme.

in terms of external factors, TIE would have had more chance of early delivery
if they had set a more realistic target delivery date and tried to deliver early
but feit this would have generated public criticism rather than been welcomed
as a realistic approach, The per¢eived consequences of admitting that earlier
estimates were wrong led to a dynamic where TIE persisted in removing float
from the programme to a level that was not realistic. Although Ministers had
already publicly backed a more realistic programme, it was very
understandable for TIE to try to avoid giving opponents of the project the
opportunity to say | told you so. For all the major projects, but especially for
the tram, there were people with political motivations who were looking for
evidence of delay to lay blame. In that atmosphere it was difficult for
promoters to say that they had looked at a project and were still aiming for the
Initial delivery date but in all honesty they were more likely to deliver six
months later. If then everyone agreed the delivery date would be six months
later, the chances of overrunning and costing yet more were less. Sometimes
it was better to be sensible, although it was not favourable, to accept the
circumstances and have a realistic view of delivering.

That programme dynamic was an issue throughout the tram project and | am
not certain how a more realistic discussion of delivery dates can be achieved.
Ministers made an attempt in 2006 and early 2007 to tackle this issue but
progress would require a similar attitude from opposition politicians and iocal
and national media. That consensus will be difficult to achieve. If somehow
promoters were operating with incentives to set a realistic prograrmme and in
an atmosphere where promoters did not feel it was the best option to take the
float out of the programme, that would improve the chance of effective and
efficient delivery but | do not think that it would be realistic to expect to operate
in such a positive atmosphere. The atmosphere surrounding the tram project,

Page 41 of 160

TRI00000085_C_0041




95.

98.

especially in the run up to local and natlonal elections did not help TIE best
manage issues like that. TIE could be criticised for not declaring the situation
after the election, once It was clear what was happening but during the run up
to the election TIE had fallen into a mentality in the tram project that it was
much more desirable to reduce floats fo unrealistic levels than it was to admit
that delivery could be delayed.

[ am aware of an emait Andy Park sent to me dated 18 December 2006
(TRS00003240), in which he expressed concern regarding the BCR and
referred to the Investment Declslon Making Board (IDMB). Andy Park was a
professional economist who had some concemns about the assumptions that
were made by TIE, Dr Park was the professional economist and it was his job
to raise the concerns, it was not my job to agree or disagree with them. My job
was to take the concerns seriously and to put them with ali the other evidence
that we have collated. | took the concerns raised by Andy Park seriously and
highlighted the sensitivity of the business case to TIE’s assumption o the
value of In Vehicle Time based an stated preference surveys. Dr Park was not
saying that the assumption was wrong but he was saying if you made a
slightly different assumption, then it had a big impact. Sc he had to highlight
that and it was consistently highlighted in the IDM paper (TR$00003241), in
the submission to Ministers and If was made very clear both in the paper and
in the annex.

The IDMB was part of the financial accountability structure of projects and part
of how TS complied with the requirements of the Scottish Public Finance
Manual that were in forcs at that particular date. Now, over 10 years later, |
understand that the Scottish Public Finance Manual gives different advice, but
at that polint every project had an Investment Decision Maker (IDM). That
person would have been a senior Civil Servant and was accountable for the
decision and on whose advice Scottish Ministers relied. There was also a
project owner, or as they were referred to at that time a Senior Responsible
Officer (SRO) for ansuring that while making that investment declision, the
IDM had a fair, accurate and comprehensive picture of what was going on in
the project. So in that sltuation Malcolm Reed was Chief Executive of TS and
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was the IDM, and for the Edinburgh tram project | was the SRO. There was a
differing line in accountability for finance than for day-to-day management, so
in management terms Bill Reeve was my boss and he was responsible for
approving my annual leave and doing my annual report, but | | was
accountable for the financial management of the project directly to Malcolm
Reed who was the IDM. That meant that Bill Reeve could not tell me not to
report to Malcolm Reed and while | would listen to Bill's advice ultimately it
was my responsibility to decide what was reported to Dr Reed and how It was
reported. Bill Reeve could suggest to me that it would be better describing
something a certain way, but ultimately he could not tell me to do something a
certain way. Bill Reeve could make an argument to me and it was my job to
take his argument and everybody else’s arguments and present them, and |
was accountable to the IDM for whether | did that correctly or not,

The Scottish Public Finance Manual was geared for the expectation that a
person seeking guidance was going to make one or two big financial
decisions, It was not geared for the sort of business that TS was, funding eight
or nine major public transport projects, a rail franchise, concessionary fares
and a lot of major road projects. As Chief Executive of TS Malcoim Reed
wanted strengthenad support for him in his role as [DM. Together with
Frances Duffy, who as Rail Policy Directar did not have delivery responsibility
for any of infrastructure Malcolm set up the IDMB to make sure that all those
with a relevant interest were consulted and their voices heard. This ensured
that an SRO was not just presenting a blinkered view of thelr project and was
taking account of wider transport policy as well. The exchanges between Andy
Park and myself were a normal part of preparing an IDMB paper and served
to make sure that the IDMB had the best Information available when
considering the tram project,

The IDMB was part of the process of considering TIE's request for a further
grant of £60 million. This represented a step change In the quantity of funding
as the project geared to enter the construction phase. | had to explain the
purpose of the request, the state of the business case, the proposed grant
conditions {in general terms), the proposed advice to Ministers and make a
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recomimendation as to whether fo make the grant or not. The role of the IDMB
was to challenge my proposals o make sure that | had done what | was
supposed to which was look at all the costs and benefits In a fair and
comprehensive way. The IDMB members would also offer constructive advice
based on their experience with ather projects. The IDMB was one step in the
rigorous process of receiving information from TIE, everyone looking at that
individually, gathering all the views together into a comprehensive account
that went to the IDM and Scottish Ministers. | found taking papets to IDMB to
be a demanding but very useful process.

Malcolm Reed had both my recommendation and the view of the IDMB when
he took the decision to sign the advice to Ministers on 20 December 2006.

| am aware of the paper to the [DMB dated in December 2006
{TRS00003219). The paper contained Annex B which was jointly written by
me and Andy Park. When it became an annex to the submission fo Ministers it
was signed from both Rail Delivery Directorate and Statistics, Economics and
Analytical Research. By signing Annex B jointly we were saying that the those
responsible for delivering the Partnership Agresment commitment and those
responsible for providing the professional advice on the Business Case, both
agreed that the statement of the strengths and weaknesses of the Business
Case were correct and was the best advice that they could give. | asked Andy
Park to communicate directly with TIE about his concerns. After he did that he
said he had seen what TIE had used to assess potenfial passengers’
preferences and he now understood why TIE had weighted it so highly, and
he agreed with TIE that this was reasonable. By February 2007, Andy Park
was much reassured, but that was not yet the case when we wrote the original

paper.

I am aware of an email Andy Park sent to me and John Ramsay on 7
December 2006 {TRS00003176), where he “tentatively” suggested that the
project may be quite difficuit to defend on economic grounds. He had not
reached a conclusion that it was difficult to defend on economic grounds. It
showed that he was not particularly looking forward to looking at the detail of
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the project, It flagged to me that there was a risk if Andy scrutinised the detail
that it may not stand up; that was an important step in the process and | would
have wanted to know If the business case did not stack up. On 20 December
2008, Andy Park was satisfied with the wording of advice sent by Malcolm
Reed to Scottish Ministers. | agreed that scrutinising it could have caused
problems and if | had been in favour of the tram project at any price, then |
would have tried to stop Andy Park looking into it, but 1 wasn't and | did not.
Dr Park looked into it and, although some concerns remained, Dr Park agreed
with the wording of the advice given,

102. It is impottant to remember that by the time the tram project was given the
final go ahead with a commitment from the Scottish Government of £500
million it had a BCR of 1.6 and not of 1.1, because EARL had besen cancelled
and tram would not be competing with heavy rail for passengers travelling to
and from Edinburgh Airport. This did not just include passengers from
Edinburgh City Centre but also people who came in by train to Haymarket and
could take the tram, or people who came in from Falkirk and Stirling and could
transfer to the tram at Edinburgh Park; ail those passengers would not use the
tram if there was a fast, direct heavy rail link to Edinburgh Airport. The draft
Final Business Case of December 2006 assumed that EARL would go ahead
and EARL's cancellation meant much bigger patronage for the tram. By the
time Ministers were taking a decision on releasing cash for the infrastructure
coniract, the BCR was comfortably alsove 1 and there was no doubt about the
economic case for it. There was a fundamental change here when EARL was
taken out of the equation.

103. | am aware of the paper which | prepared to the IDMB dated Decomber 2006
(TRS00003219). In terms of the timescales, and in contrast fo the separate
attempts to secure additional commitments for Phase 1h, there was not any
deliberate attempt to bounce Ministers in to making a decision on funding for
utilities diversions. TIE were struggling to get the DFBC completed and had to
respond to questions that TS had raised from Andy Park regarding BCR and
TIE’s calculations. The tight timescale was nof ideal but it was for
understandable reasons of trying to move the project along. Reference in
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paragraph 5 to concerns over the assumptions made by TIE were as set out
in Annex B, which | have mentioned earlier.

104. The DFBC was submitted twice fo TS, it was first produced in November 2006
and again in February 2007, when the decision was taken on £60 miilion, with
updated figures. After the November 2006 submission, TS fully considered the
DFBC and made clear that because there was further information.due, in
particular from further analysis of the infrastruciure bids, only a decision in
principle was being looked at here in December. Cyrit Swaelt provided advice
on the DFBC on 27 November 2006 and the DFBC would not be finalised until
the update was completed. TS comments produced on the DFBC in March
2007 wete based on the DFBC provided in February 2007, Momentum
following the release of money for utilities diversions meant that the tram
project could still be stopped but it would be much more difficult fo say no.

105. Events that would have stopped TS or Scotfish Ministers from providing
funding to the project once the decision to proceed with utilities diversions had
heen made were either a massive increase In the forecast costs that made it
unaffordable or a collapse of the business case for some other reason. TS
were mindful of both possibilities when considering the DFBC and we were
satisfied that these were not likely outcomes over the next few months. There
would also have been a political price fo pay for Ministers because up to that
point there had bean some physical activity on the tram project but with the
utilities diversions people had seen the roads belng dug up and the project
had very visibly started. Those people who wanted the fram and had seen it
starting to be built were going to be very unhappy if it was cancelled after
beginning to dig the roads up.

106. | am aware that in the paper which | prepared to the IDMB dated December
2006 (page 13, TRS00003218), Annex C stated that “TIE have afocated an
Optimism Bias uplift of 12% for Route 1a (£58m/£464m according to the most
recent figures provided — section 9.12 of DFBC)”. |t then stated that 20% was
more usual for tram projects. The 20% figure had been taken from the KPMG
presentation on 4 December 2006 (TRS00003162). | nofe that in the adjacent
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box ‘Level & Mitigation' It stated that, Phase 1a would cost £500 mitlion in total
(which figure is taken from the DFBC). Without accass to working papers used
in preparing the {DMB paper, | cannot recall the explanation for the
discrepancy between the two boxes: the £58m/E464m figure may be an errar;
the two figures may not be directly comparable after all {eg because there Is a
subsequent calculation of cost savings to apply after adding the £68m and
£464m together).

107. | am aware that the DFBC submitted in November 2006 (paragraphs 9.5 and
9.6, CEC0D821403) noted that In January 2006 the estimate for phase 1a of
£484 miltion included a contingency for risk of 24% and that the risk allowance
in the November 2006 cost estimate reprasented 12% of the underlying base
cost estimates (paragraph 9.11). There is no Inconsistency between these
statements since they refer to two different cost estimates. Between January
2008 and November 2006, TIE had done a lof of work to develop the cost
elements and had shifted some of the risk allowance into the core cost as
individual risks were realised. This is normal practice and exactly what TS
would expect from TIE.

108. It also noted that TIE had determined “in consultation with Transport
Scotland"”, that ‘no alfowances for Optimism Bias are required in addition to
the 12% risk allowance”. it was very clear that TS was not responsible for
determining that no additional allowance was required for OB, it clearly stated
that TIE had decided that after talking to TS. T8 had not endorsed TIE's
decision and TS did not tell TIE what to put in their business case. There were
discussions about the approach to OB and risk and about what was included
and not. TIE had decided the amount of risk allowance and that no additional
allowance was required for OB in that DFBC, and amongst the factors they
had taken account of was discussions with TS,

109. [recali that | sent an email on Infraco evaluation and revised cost estimate to
Matthew Crosse dated 28 January 2007 (CEC02082601). | am aware of the
minutes of the verification review meeting on 31 January 2007
{TRS00003607) at which | was present. | note that in reply TS received a
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document titled "TIE response to TS queries”, dated 8 February 2007
{ADS00017). | am not certain that | saw that document (ADS00017) but |
believe that | did. That document noted that both Infraco bidders "are
profecting their risk position pending receipt of more detailed design
information and completion of due difigence”, that “There is a nervousness on
the part of both bidders in respect of the nature of the outpul, depth and |
delivery of bufldabfe designs to programme by SDS” and that “To achieve this,
SD8's performance and their performance in the perception of the bidders
needs to improve and bidders need to undertake due difigence on the designs
before award, or for the critical nsk and price elements before coming to a
finat deal on the Infraco contract’, | was aware of all these issues and all these
concerns. | agreed that a cruclal part of the procurement strategy was for the
bidders to be able to ses more design: the more design they saw then the less
risk they would price leading to more competitive hids.

110.  System Design Services (SDS) performance needed to improve as did the
bidders' perception of their performance. There was a need for ongoing due
diligence by the bidders which was expected and the prices being quoted at
the tima reflected that. The argument was that the prices should go down
between that stage and contract close because the bidders will see more of
the design. | agreed with the process and that the more design that could be
shown, the better the price was going o be, SDS needed to produce the
design faster and in hindsight what [ did not realise when | was in TS was the
exterit to which it was overly simple to blame SDS for the design delay. | was
not nalve and did not think that TIE could legitimately blame SDS for all the
delay. Howaver, the extent to which there was more going on than that was
not apparent to TS. My view on those matters did not change in principle
when | moved to TIE but my view on the detail of what might it take to get
SDS to improve their perfermance did change when [ went to TiE and had
closer and maore detailed access to DS,

111, Iif TS had intervened in TIE's relationship with SDS then that would have
undermined TIE’s contractual pasltion and it would have been mare difficuit
for TIE to hold SDS to their contractual responsibilities. SIS were being
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blamed for delay and they were being blamed at the Tram Project Board, but
TS did not have direct access to SDS to hear whether thers was another side
to the story of their underpetformance. | had heard TIE's view that they utterly
blamed SDS but also that there was some work that TIE needed to do to help
SDS where TIE could help resolve delay. When | moved to TIE | saw that the
reality was that CEC and TIE also needed to ¢change their approach to some
issues and commit to decisions to allow SDS to improve its perfomance. It
did not aiter the fact that there were major failings in SDS's performance. Until
| was within TIE, { did not get to the bottom of the extent to which SDS were
the problem and the extent to which there were also other people contributing
to the problem. If I'd had a direct conversation with Steve Reynolds from SDS
while 1 was at TS it would have made me hetter informed, but it would have
undermined TIE's conhtractual position and | was very mindful of that. | had
taken the position that it was TIE's problem to manage the design contractor
but had made it clear that TS would help if that would be helpful to TIE.

112, In terms of what would improve such a situation in the future, it might help if
there was some way of providing a channel whereby the contractors andfor
consultants could report to the funder on issues without them fesling that it
gave them a weapon to use against their immediate client. | am not sure how
practical that would be but not having a direct line of communication with the
designer turned out to be a problem in the tram project. There were benefits in
having a very clear distinction between TS as the funder and TIE as the ciient
with each party having clear roles and accountability and it was considered
those benefils outweighed the disadvantages.

113. TS had made plans to review the state of the tram project including the bids,
the allowances for risk and the state of the design before financial close,
However, those plans were never executed because by the time Bilfinger
Berger, Siemens and CAF (BSC) had completed their due diligence there had
been an election and the new administration proposed first to cancel the
scheme outright and, when that was not deliverable, to support it solely by
means of a capped grant of £500 million,
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114. | recall that | sent an email to Bill Reeve and others dated 19 December 2006
(KPM00000135) about a note for Malcolm Reed to send to Tavish Scott. My
email stated that "The fatest possible date for enfering pre-digest is 29
January but that would require our paper to be non-controversial. | belleve we
nesd to anter pre-digest relatively early to ensure discussions with the
Finance Minjster in particular can be resolved in good time.” | have been
asked by the Inquiry why the tram was not "non-controversial”. No major
project requiring large capital spend can be regarded as non-controversial.
There ara risks that need to be considered careftlly and the business case
needs to be scrutinised. It is inevitable that the FInance Minister would want to
discuss the tram project with Mr Scott ahead of any Cabinet discussion so that
there was sufficlent time fo cover ali the necessary points.

115, | am aware that Andy Park sent me an email dated 16 February 2007
{TRS00003681) with concerns that he and others had not very much time in
which to look at the analysis of the updated DFBC and consider it properly in
the given time, due to TIE submitting material late. | note that Andy Park's
email attached draft analysis of the DFBC (TRS00003689) and a paperto TS
colleagues (TRS00003690). | asked Dr Park to turn the analysis around
exiremely rapidly because TIE were late in delivering the material. | similarly
asked my programme management team and other members of my team fo
work extremely rapidly as | was loo. We were all working so fast because TIE
did not deliver their material on time. | was concerned about the impact in
human terms on the people invoived. | was not concerned that the analysis of
the DFBC wouild be lacking because | had great confidence in Andy's
professionalism and integrity, on that and on every other project: he did not let
any project off lightly and rightly se. | did not like setting Andy Park such tight
timescales, however | was ot concerned that it was going o reduce the
quality of what he gave me back.

116. | did not consider that the late delivery of material was an attempt by TIE or
CEC to bounce Ministers into a declsion without adequate time for
consideration. The circumstances were that TIE were struggling to get through
their workload. Had | seen any evidence of an attempt to bounce Ministers
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into a decision | would have told TIE very strongly that this was unwise and
that Ministers would not be bound by TIE's fimetable if they did not have
proper opportunity to review the business case. | would also have applied
pressure on CEC through the Transport Minister to show TIE that they had to
realise that they were running the risk of not having the analysis of the DFBC
completed in line with thelr timetable. TIE was not deliberately leaving it late
and it was a struggle to get all of the work done and completed. The DFBC
was 170 pages of complex material that TIE needed to review and update, TS
had asked a lot of awkward guestions in November which TIE had {o address
in two months with Christmas intervening during that.

117. 1recall that | sent an email to Tom MacDonald dated 19 February 2007
(TRS00003781) in which | had noted that TS had given significant warnings
about the marginal nature of the DFBC. This refers to the advice given to
Ministers following the December 2006 IDMB meeting discussed in para 114

" above. In describing a business case as marginal or not it was never as
simple as whether the BCR was above or below 1. The BCR is only part of the
full appraisal required under the Scottish Transport Appraisal Guidance
(STAG). There are projects with BCRs above 1 that | would advise against,
for example because of environmental impacts, and others where the non-
monetised henefits would make the overall appraisal positive despite a BCR
below 1. In preparing this statement, | have been asked by Inquiry, whether
consideration was given in late 2006/early 2007 to recommending that the
business case for the tram project was not sufficiently robust, For all projects
for which | was responsibie | always gave clear advice on the business case
and the likelihood of It belng delivered, | gave clear advice in refation to a
different project that the benefits set out in that project’s business case were
uniikely to be delivered. | would have given such advice in relation fo the tram
project had the evidence before me led me fo the same conclusion. There
was a debate about the benefits of the fram project and the conclusion of that
debale was that TS should advise that the fram project should go ahead. At
no point did TS consider that it was not the fight decision because we went
through a robust .prooess to get to where we ware,
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118. [ recall that | wrote the initial draft analysis of the updated DFBC around 16
February 2007 (TRS00003688), This analysis was signed off by Andy Park
and myself and hoth of us contributed significantly to the text. The tracked
changes made on it were made by Dr Park. The analysis document had been
going backwards and forwards between Andy Park and me. | note that in
paragraph 1 it stated that TIE had made a number of assumptions that were
open to question. These were the same assumptions | mentioned earlier in
paragraph 85. There was specific discussion of these concerns about TIE's
analysis. At paragraph 16 through to 24 of the analysis it stated what the
concerns about TIE's assumptions were. The job of that document was to give
a fair analysis and summary of the business case. The analysis document
described the Issues and it fried to set them out so that they could be
understood by intelligent lay people who had an understanding of transport
appraisal issues. You did not have to be an expert to understand the analysis
document whereas to understand the detail of the Business Case itself you
did.

119.  As for any transport project, there was no way of completing the DFBC
without making assumptions. One of the key assumptions highlighted had to
do with the value of in-vehicle time. There had been significant progress on
understanding this issue between the December 2008 paper to the IDMB and
this February 2007 analysis following further discussions with TIE. TIE had
taken TS through the process of deriving the in-vehicle time values used in
the DFBC. TIE had undertaken surveys where they showed people the inside
of a tram and recorded their preferences compared to travel on buses. This
was a robust process but the business case was still very dependent on
whether the preferences stated in the survey would be borne out in practice.

120. TIE had to make assumptions and those assumptions renderad the
conclusions fess certain, but they did not invalidate the conclusions. If they
had invalidated the conclusions | would have said so. | previously had a
formal complaint made about me from a Minister when | had advised that the
business case for a different project was not adequate. 1t was a project that
the Minister palitically supported and he was furious with me. The complaint
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was not upheld, My track record therefore demonstrates that if | had been
unhappy with the fram project business case | would have said so and not

held back.

121, | note that in the initial draft analysis of the DFBC dated around 18 February
2007 (TRS00003689), there was reference in paragraphs 6, 7 and 8 to
estimated savings. | am aware of the emall | received from Nadia Savage
dated 12 February 2007 (TRS00003662) with attached emall from Geoff
Gilbert dated 08 February 2007 {TRS00003663) which attached documents
on Value Engineering Opportunities {TRS00003664) and Cosl Savings
(TRS00003685). | am also aware an email from Geoff Gilbert to Nadia
Savage dated 08 February 2007 {TRS00003666) which attached a document
on Infraco Evaluation and Revised Cost Estimates {TRS00003667). It would
be unfalr to categorise the documents on Value Engineering Opportunities
and Cost Savings as wishful thinking. In hindsight, there were mistakes in
them and it would be difficult to look back now and assess whether they were
reasonable or unreasonable at the time, | had a conversation with Nadla
Savage about the mistakes in the documents in February 2007. The
document on Cost Savings (TRS00003665) was a paper which explained how
TIE were going to achleve savings and there was a lot of talk at that time
about value enginsering savings. TIE undertook a value engineering exercise
with the target of achieving £50 million worth of savings. This target was
aspirational to challenge those involved to work really hard to identify savings.
All involved understood that it was unlikely that TIE would achieve £50 million
of savings but that setting a challenging target would make sure all credible
savings were looked at. The Cost Savings document described the process
and that process was perfectly reascnable. There was a sensible and logical

process in the Value Engineering Opportunities exercise.

122. In the Value Engineering Opportunities spreadsheet (TRS00003664) there
were 60 individual items that noted the probability of success, potential value
and their status. For example, the first item was ‘depot reorientation’ which
had a 50% chance of saving £1.375 million. That was a very sensibie idea
and it was carried out: the depot was reoriented and as a result less ground
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had to be dug out. Whether that could then be converted successfully into
commercial savings from the bidder was another question, because of the
attitude to change once the Infraco was appointed and the issues TIE had
with the interpretation of the contract. The depot reorientation was based on
an engineering report from SDS and it was based on a sensible assessment
of how much TIE could save and it stated that there was a 50% chance of
making the saving, because additional design work would be required and the
possibility that unforeseen works would be required as a result of the
reorientation.

123.  An example of a forecast turning out to be wrong was Track Bed Construction,
item number 4 of the spreadsheet, where track slab thickness was to be
reduced with structurally efficient members with an 80% chance of saving
£3.64 milfion. That item took vears to resolve and | doubt if TIE ever saved
anything very much. In the end, it may have made Infraco some money
because they might have ended up carrying out the work but not passing on
all the savings. While | was at TS | was not aware of this but subsequently
once | was in TIE | discovered that there were people saying that savings from
Track Bed construction were uniealistic. Putting it in the 80% chance of
achievement was wrong and it should at best been in the 50% chance of
achlevement, There was an element in the value engineering exercise of
consistent pressure to assums the best and thus that exercise overstated the
potential savings but it was not wishful thinking because the exercise was
carried out through a proper process. On the Probability of Success margins
on the right hand side of the spreadsheet, there were pressures to achieve
savings as much as possible. | would have placed item 4 Track bed
Construction at medium because that was the slosest to the truth, There were
problems with the exercise, especially in refrospect, however TS had ho
realistic way of knowing any of that because they were not involved in the
exercise at the time to know that was the case.

124, | recall that | wrote a draft Cabinet Paper dated February 2007
{TRS00003840). Paragraph 2 referred to significant transfer of design and
construction risk to the infrastructure contractor. The concept of the
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infrastructure contract was that when the SDS contract was novated to the
Infraco, Infraco knew the design that they were getting and it was then
Infraca’s problem to finish the design and build the system. This would
{ransfer design and integration risk to Infraco and they would price for that
risk. At that time, the exact figure that Infraco were going to charge for taking
the design was not finalised but both TIE and Infraco were negofiating on the
basis that Infraco would take responsibility for the design. The statement in
that paragraph was cotrect in principle and was still correct in principle in May
2008 when the contract was signed. What happened later was that Infraco
successfully challenged the risk transfer through the arbitration process. The
contract did not actually do what it was supposed fo and there was a big
debate about that later and whose responsibility that was.

125. TEL was owned by CEC however it was structured as a private company and
because of the rules of governing bus companies, it had to he a demonstrably
arms-length company. Therefore whilst CEC owned TEL, GEC did not run it
and could not tell TEL how to run itself. TEL therefore operated a fully
commercial basis and patronage risk lay was transferred fo that company.
There was a residual risk to the public sector in relation to the dividends paid
by TEL. Lothian Buses used to provide a dividend on its profits to its owner,
CEC, and to a lesser extent the smaller local authorities in Lothian, which was
used to subsidise other services. CEC agreed that for the flrst two years of the
tram operating they would not take a dividend in case the patronage and
revenue did not build up as rapidiy as forecast, If patronage was slower to
build TEL would remain a viable business but would not make as much profit.
i TEL went bust then CEC would lose TEL as an asset and the continuing

dividend.

126. The TEL Board were responsible for the value of the company’s assets and
for operating sustainably in the long term, The biggest risk to that would be if
the forecast tram revenue could not be achieved. That was why TEL's Board
had to sign to say that it was happy with the draft Final Business Case
including the revenue forecasts, which was unique to the tram project. For
other major projects the revenue forecasts were not signed off by the pecple
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who would collect the revenue and suffer if the estimates were too high. On
the tram project, TEL who would take that risk had signed off that they wete
happy with the revenus forecasts which gave greater confidence in the
business case. Shart of a catastrophic failure to achieve patronage figures,
the consequences of not achieving the revenue in the business case would be
that TEL would need to operate fewer buses on unprofitable routes and CEC
would net receive a dividend for longer than two years.

127. 1am aware that in the draft Cabinet Paper dated February 2007 {paragraphs
8 and 14, TRS000038490), it noted that the business case for the tram project
was marginal and very sensitive to assumptions. No consideration was given
o modelling specifically what different assumptions would be required for the
BCR to sgual 1. In particular, no assessment was done of the capital cost
increase needed for a BCR of exactly 1. it would be a 10% rise in construction
costs because the costs in the BCR inciuded the discounted operating costs
of the tram system for 50 or 60 years. Similarly, no assessment was dohe of
exactly what value of in-vehicle time would produce a BCR of 1 if all else in
the tram DFBGC remalned constant, The tram project did not have, nor did any
other major project have, an assessment of what happened if an individual
variable was changed so that the BCR went back to 1. Ministers did not
require promoters to produce it and any attempt by TS fo retrofit calculations
wauld not have the same rigour as working with the original models.

128. 1 am aware that in the draft Cabinet Paper dated February 2007
(TRS00003840), the first bullet point of the conciusion was aspirational. The
Edinburgh Tram was part of a Scottish Executive programme that committed
the coalition to change the way Scotland works, to Invest and make public
transport better for business, for people, for the environment. Investing in the
tram was an opportunity to show that the Scottish Executive were going to
take a bold step. When | wrote the draft Cabliet paper, | used material | had
taken from elsewhere and repeated. That was a paper writlen as if it was
written by Tavish Scott as | wrote it as close as | could get to his own words.
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129. | am aware that in the draft Cabinet Paper dated February 2007
(TRS00003840), the second bullet point in the conclusion referred to a
requirement for further improvements in project governance from TIE and
CEC. To a large extent they were not implemented because, by the time TS
would come to work with CEC and TIE to put them in place, the new Scottish
Government had stated that they did not want to intervene further in the tram
project governance structure and practice and had it made it clear that
approprlate governance arrangements would be entirely CEC's responsibility.
| had some concern about that declsion because TS had said that we knew
there were problems but Ministers were going to leave it to CEC's discretion
whether and how to deal with them.

130. | recall | sent an email to Maicalm Reed copying others dated 28 February
2007 (TRS00003935) which attached a draft letter (TRS00003937) from
Malcolm Reed to Tom Aitchison. In that letter Malcolm communicated that
Ministers had approved the advance of £60 miilion for MUDFA and they had
made it clear that the BCR would have to be reassessed at the point at which
the final price was received from Infraco. The signing and letting of the Infraco
contract was scheduled in November 2007 and at that point we were now into
February 2007. It was normal that there was a test that reviewed the final
infraco price, plus anything that had happened between February and
November 2007 to ensure that the BCR had not deteriorated radically. TIE
had had to pass one gateway so that it could have money to start the advance
works, To pass the final gateway TIE had to show that the tram project had
not worsenad such that it would not have passed the previous gateway. In
submitting the Final Business Case TIE would have to show the tram project
was still in good shape. That process ensured that receiving the final amount
of maney depended on continued positive progress in line with the DFBC,

134. | had nc reason to believe that the BCR would fall significantly because of the
Infrastructure negotiations. If TS did not provide money for the advance works
and to get the utilities diversions underway then TIE might hever be able fo
sign the Infrastructure contract, because the infrastructure contract was
relying on the diversions being done. The whole point of carrying out the
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diversions in advance was to reduce the price of the infrastructure contract. In
2006 the procurement strategy that had been agreed said the best way to
reduce that risk was to deal with the risks one at a time. Experience on other
UK tram projects showed the benefits of dealing with utilities before
constructing the infrastructure wherever possible. Inherent in the procurement
strategy was a risk that utilities work would be undertaken but the project
could not continue into constructions. That was much less of a risk than
waiting for everything to happen togsther which would mean the project was
almost inevitably going to fail.

132. At that time, between February and November 2007, TS would have funded
£100 million towards the tram project and it would have been poiitically difficult
if the re-assessment of BCR had been bad at that point. If it looked like the
project was going to go badly wrong then there was the option not to throw
good money after bad by not cartying on with the project. However, that was
not the situation TIE were in at that point and all the substanfial cost inflation
happened after that point. | cannct recall any instance in which at such a late
stage the BCR was found to be too low. TS did advance money in such
circumstances in both roads and raii projects that had been carried out in the
same staged manner with the risk of abortive expenditure, There were other
projects that were cancelled that had a higher BCR than the tram, such as the
Edinburgh Airport Rail Link (EARL), for which the BCR was above 2 at the
time of cancellation but cancelling that project was a poiitical decision.

133. 1recall that sent a letter to Andrew Holmes dated 19 March 2007
(CEC01723918) comprising the offer of grant of £60 million for utilities
diversion, advance works and continuing development and procurement for
phase 1a, Most of the conditions set out in the schodule to that letter
(CEC01723917) were standard Transport Scotland and Scottish Executive
grant condltions; paragraphs 16 to 19 were speclfic to the tram project. The
conditions did not change after the 2007 election and the change in
administration, until the later grant letter which offered the balance of £500
million. That was offered on very different terms and conditions that were
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considerably less onerous than the terms and conditions in relation to the
MUDFA and advance works grant,

134. | am aware of an emall from John Ramsay copled to me on 28 January 2007
{TRS00003581) in which he expressed concern about possible
commencement of MUDFA works for phase 1b. However, as far as | was
aware no utilities diversions were undertaken on phasge 1b,

Membership of the Tram Project Board and TIE Board

135. | am referred to the email sent by John Ramsay to Lucy Adamson at TS dated
2 November 2010 (TRS00011133) which described TS membership of the
TPB and TIE Board. in relation o the TIE Board it was factually inaccurate.
No Civil Servant who was serving in transport at the time was ever a member
of the TIE Lid Board, A check of the registered Directors for TIE Lid (now
renamed by CEC with a new purpose) demonstrates that | was never a
Director of TIE Lid. | was never a member of the TIE Ltd Board nor were
John Martin, Jonathan Price, John Ewing, Kirsty Lewin, John Brownlle or Bill
Reeve. Kenneth Hogg was a member of the TIE Board but hot on the dates
given in the emaii as by the time he joined the TIE Board he was working in
health not transport. Kenneth Hogg was a member of the TIE Board as a non-
exscutive Director, he was not there representing Scottish Ministers. it was
true that on various occasions between 2004 and 2007, | attended the TIE
Board but | was never a member, ] had no voting rights and ! had no fiduciary
duty to the shareholders of TIE and nor did any other Scoftish Executive Civil
Servant. It is disappointing that TIE gave John Ramsay that information and
that John forwarded it, Both TIE and John Ramsay should have known it was
wrong. John Ramsay worked for me all throughout that period and although |
did attend the TIE Board, | did not attend every meeting of the Board and was
never a member of the Board. | sometimes aftended the TPB when some
relevant discussions tock place, | certainly attended TPB meetings from 2004
to July 2007, TS became entitled to formal representation at the TPB from
September 2006, There was a change in the structure of the TPB in about
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2008, at which time Bill Reeve was nominally TS's representative at the TPB.
In practice, on the majority of occasions, Bill Reeve did not go to TPB
meetings and | went in his place. Technically Bill Reeve was the
representative at the TPB and | was substituting for him.

136. The TPB was responsible for taking decisions on the fram project within
written delegated authoritles from CEG as part of a governance structure that
was put in place progressively. The TPB was responsible for the progress of
the tram project and ensuring that it was on track. The TPB had delegated
authority from CEC that it could commit expenditure up to limils. There were
limits for individual items and for cumulative expenditure. If the TPB wished to
exceed any of those limits it had to seek approval from CEC.

137. The same process of delegated authorities applied to the Tram Project
Director who had to seek TPB approval to exceed individual or cumulative
expenditure limits set out by the TPB. Under that thers were some individuals
with further delegated financial authority.

138. The TPB had delegated authority from CEC to take certain decisions in
relation to the tram praject including the procurement decisions. Same of
those decisions the TPB could take with full delegated authority and other
decislons had to be ratified by CEC. The decision to whom to award the Tram
vehicle and Infraco contracts and that the contracts could be awarded at ali
required CEC approval because the sums of money involved were beyond the
delegated authority granted to the TPB.

139, The TIE Board was responsible for the activities of company as a whole, but
in strict ferms for the tram project itself the TIE Board had no decision-making
powers and no delegated authority. One of my concerns about governance
was that not enough people were clear that that was the case, including some
members of the TIE Board who thought that they should be taking decisions
that were properly for the TPB to take. The structure and respective roles of
the TIE Board and the Tram Project Board were clear on paper and | had not
realised that the confusion continued for at least some people in TIE in 2010.
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The factually inaccurate information that was being provided to TS about what
the governance structure used to be does concern me.

140, | recall that following the withdrawal of active TS participation, there was less
impact on the work of the TIE Board, The impact on the TPB was the loss of &
direct communication channel between the highest body responsible for the
tram project and the funder, There was an instruction that TS could ro longer
talk to TIE as we had to communicate with CEC who then spoke to TIE. The
TPB itself lost access to the expertise that Bill Reeve, Maithew Spence and |
could bring and our knowledge of what was going on elsewhere. That would
be important on matters such as signal immunisation and other aspects of the
refationship with the Airdrie/Bathgate Rall Link, the Wavarley Station
redevelopment project and similar matters with other ongoing projects. The
loss of that access to the expertise and knowledge was unhelpful to the TPB
and TIE Board and there was a note from me in papers about some of those
issues and what had to be done fo resolve them.

Conseduences of the May 2007 election result

141. The immediate effect of the change of Government following the May 2007
election was that Malcolm Reed, Bill Reeve and | were summoned to see
John Swinney and tatked about alternatives to the tram project and
aliernatives to EARL, At that meeting John Swinney said very explicitly that he
did not want TS to give him any advice as to why the fram project and EARL
were a good thing and should be done; that was not for debate. What he
wanted was to know what the viable alternatives were that would achieve the
projects’ objectives at lower cost. We were told to undertake a rapid review of
alfernatives and provide advice on the viability, potential costs and benefits of
alternatives. | went away and assembled teams to do that both in relation to
alternatives to the tram project and to EARL.

142. In terms of Impact on the tram project, we were told to tell TIE not fo start any
new work however work which had already started should continue. At that
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time, there was some utility diversion work being carried out but no hew work
was started, essentially to try and not lose any more money if the project was
eventually cancelled. That was done 8o as fo not increase the abortive costs.
However, that put the tram project team into a very difficult situation as
individuals were then very uncertain about whether they still had jobs. It was
hot a pleasant time for anybody involved. In terms of TS's role, we were no
longer going to be paying out the £60 million for utilities diversions at the rate
we had done before.

143. l'was involved to a limited extent in discussions with Ministers on how TS
should proceed. There was some discussion about TS's past and potential
future role in the tram project and Malcolm Reed gave advice to Ministers.
There was no real discussion between officials and Ministers about the
eventual announcement of a capped £500 million. Ministers took some advice
on the practical consequences but they did not take advice on whether they
should make a capped contribution, whether that was a good thing to do or
not. They had decided that without reference to any Civit Servants. TS were
told what to do and we implemented that decision.

144, | recall that | sent an emall to Lorna Davis dated 23 May 2007 {TRS00004312)
which attached a briefing note from Willie Gallagher (TRS00004313)
supporting continuation of the Project following the May 2007 election. | had
no input into the preparation of that dacument, It would have been grossly
improper for me to do so and a clear breach of my duty to Ministers and if |
had found out that any member of my team had done so then | would have
instituted disciplinary procesdings. TIE were entirely within their rights fo do
that as that was their job to promote the project but the primary responsibility
of all in TS was to the administration of the day. TS was not invited to
comment and did not do so. TS did not offer any unsolicited advice on the
document to anybody. In the coverlng email Willie Gallagher had sald it was a
factual description, however it was not, it was a lobbying note that presented
the benefits of the tram and the costs of aborting it. It was an attempt to
persuade decision-makers, espedially in Parliament, that they should not stop
the project. | did not particularly take a view at the time as to whether it was
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accurate or nat, | was not its audience and it was not within my professional
remit to deal with it. | read it with interest and had it filed.

145, | recall that | replied to Lucy Adamson’s email on 20 June 2007
(TRS00004463), in which she had atiached an email from Lisa McDonald,
Senior Communications Officer, Scottish Executive. John Swinney had stated
that if TS’s press office were asked about delay to the tram project that "{f is
not frue that we are delaying projects”. My email noted that CEC and TIE
would be able to produce evidence that there had been detay in the tram
project af that time due to uncertainty foliowing the election. It was a fact that,
on John Swinney's instruction, TS had instructed TIE not to start any new
work funded from the grant when TIE would have started more utflitles
diversions between May and July 2007 and so there were two months when
physical utilities diversion works that could have been going on were
instructed not to go on. There was therefote evidence that the tram project
was spacifically delayed between May 2007 and the tram vote in the Scotfish
Parliament which was not until 27 June 2007, That delay was enormously
significant to the programme due to the knock-on impact en other construction
activities and the fact that the fram project programme had fittle float (as noted

in para 442 above).

146, The purpose of my email was to alert Lucy Adamson to the evidence that
existed that the line to take on delay was not correct so that she could alert
Lisa McDonald to this before that line to take was used,

147. 1 recall that [ provided Malcolm Reed with a draft of what became his dated 6
Juiy 2007 (TRS00011311) to Ministers on optlons with regard to withdrawal
from active participation on the TPB. The document was a submission from
Malcolm Reed to the Cabinet Searstary for Finance and Sustainable Growth
and most of those words were mine originally but Maicolm Reed adjusted the
draft to reflect his different perspective as he had every right and responsibility

to do.
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148. Irecall | sent an email to Michael Howell at TIE and others dated 19
September 2005 (TRS00001823) in which | stated that as the principal funder
of the Edinburgh Tram Network, the Scottish Executive would participate fully
in the TPB. That was the point at which TS became members as opposed to
attending TPB. It was John Swinney's decislon to change that arrangement
after May 2007. In September 2005, there was the clear understanding within
TS that whatever we said to TIE and CEC, TS wotild be at risk for a share of
any cost over the expected £545m. It was not sustainable politically for
Ministers nor would it be equitable in comparison to TS funding agreements
for other projects. There was no other major roads or public transport project
where TS had imposed a strict funding gap; Instead we were working fo
ensure fair sharing of risk among the project beneficiaries. The
Larkhall/Milngavie Railway was then in construction and was closest in terms
of project delivery structure with Strathclyde Passenger Transport (SPT)
contracting with Network Rail for delivery. This was a much smaller project of
around £35 million but the principle of shared risk was reflected in an explicit
agreement where the budget cost was £34.5 million and, if the costs
exceeded that amount, the Scottish Executive would pay 80% of the overrun,
SPT would pay 17%, and South Lanarkshire Council would pay 3%. That was
set out in the grant award letter and, similarly, if the cost came in less then the
savings would be shared onh the same basis.

149. The expectation from September 2005 until May 2007 was that the same
principles would be reflected in a deal between CEC and TS on the tram
project whereby CEC and TS would share cost overruns in agreed proportion
unless either party requested a change in scope where that party would bear
the entire costs of the scope change. When it was decided that CEC was
going to be responsible for all the cost overrun then in theory it was no longer
necessary to monitor the project in the same way. The power of the TPB to
take decisions that cost the Government money had theoretically gone when it
came to July 2007 and the instruction from the Minister that TS were to scale
back involvement and come off the TPB.
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150. The Scottish Government's position was that CEC was responsible for
averything on the tram project, therefore, TS did not nsed anybody at the TPB
fo monitor what was going on. indeed having someone from TS there would
have blurred the distinction in roles between the parties. TS could not say that
they would not contribute to cost overrun if they took part in decisions which
arguably contributed to that cost overrun. It would have allowed CEC to claim
the tram project would have only cost £545 million if Bill Reeve or | had not
insisted at the TPB on certain [tems that cost extra or on delaying decislons
which led to delay costs and contending that TS should pay for the extra cost,
Whether CEC were correct in their claims or not there would have been scope
for long-running arguments that would distract CEC and TIE from their task of
ensuring effective delivery. Ministers could have simply refused any request
for additional funding but they would have weakened their position fo do so if
they had sent somebody who had the power to take decisions in the tram
project, It would have exposed Ministers because they could not have power
to take decisions and not accept any responsibiiity for those decislons and
that was what could have happened. The most that Ministers could have done
in that scenario was to send somehody to observe the TPB but not ke part of
the TPB. The role and responsibilities of Ministers in relation to public
expenditure were set out in the Scottish Public Finance Manual, as in force at

that time, and as updated from time fo time.

151. There was a logic that said if TS's position was that we were supplying & sum
of money and taking no further risk then we should not have any further
involvement in the project other than checking that the funds were being spent
with propriety, not even probing value for money as that was CEC's
responsibility. { believe that John Swinney would probably make that case
also but it was not my decision and it was not on the basis of my advice that
John Swinney took that decision, TS wers giving Ministers advice they had
requested about how to withdraw from the project not whether to withdraw

from the project.

152. | am referred to an email from the Cabinet Secretary o TS dated 11 July 2007
(TRS00011212} confirming that TS should “scafe back” its direct involvement.
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| was not involved in any discussions between Civil Servants and Ministers
and | am not aware of there having beet: any discussions. [n my opinion there
was no need for discussion: John Swinney had received clear advice from TS
and he acted on it. John Swinney did not have to take anything to Cabinet, he
was at that point the Transport Minister and the Finance Minister so where
there would previously have been a discussion between the two in the
pravious coalition, he was both, Ultimately it was the Scottish Parliament that
decided that the risk of cost overrun lay with CEC and made it clear that
responsibility for managing and delivering the fram project rested with the
promoter. | am aware that there were political discussions between the SNP
and members of the opposition to ensure that the motion that went through
was going to be an acceptable compromise to the administration and the
opposition. The Scottish Government knew that the Scottish Parliament weuld
force it to continue with the tram project and so the terms of the motion wers,
effectively, pre-agreed. The option of continuing as TS wete before was
considered, but it was not consistent with the risk management principles that
“You should align your governance with the risk allocation” not the other way
round.

163. With regard to how it was expected that Ministers weuld protect their
investment in the tram project following the decision to scale back
involvement, it was effectively limited to the impasition of and adherence to
limited grant conditions, along with reports and meetings to discuss the
reports, 1 note that | had a meeting with Graeme Bissett on 2 August 2007
(TRS00004843), at which there was discussion about implementing that. The
meeting was a discussion about how the governance would work and it was a
confirmation of funding and how all of that would work, However, the meeting
itself was not part of the normal four-weekly schedule. The meeting with
Graeme Bissett was about how to make the decision in principle work in
practice and the detail around that. TS resources at that time were
concentrated on Imposing light touch grant conditions and monitoring
compliance with the conditions for the £500 million grant, much of which had
not yet been spent,
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154. | am aware that Bill Reeve had concerns about TS withdrawing from the
governance arrangements, as in his email to Malcolm Reed and me dated 18
July 2007 (TRS00018189). TS were aware of the risk as was the Cabinet
Secretary. It was John Swinney's job to decide if he should take that risk: he
was ultimately responsible to Pariament and the electorate in a way that Civil
Servants are not. | do not think that Bill Reeve agreed with my assessment on
the risk that TS's involvement would bring of claims that TS had delayed or
altered scope. | do not think that Bill Reeve understood that dynamic as he
was new to working in Central Government and inexperienced in its
relationship with local Government: you could not have power without
responsibility. In the remainder of that email Bifl Reeve suggested that a one-
off transfer of funds might aveid the need to follow Scottish Public Finance
Manual requirements which illustrated his fack of familiarity with the detall of
those requirements. It is my understanding that the circumstances in which an
accountable officer could seek a direction were governed at that time by the
Public Finance and Accountability (Scotland) Act 2000. It is my understanding
that the Minister's decision in relation to the tram project did not meet any of
the criteria for a direction. What Bill Reeve was suggesting was perilously
close to Malcolm Reed going back to the Minister and asking him to repeat
himself because we did not like what he had asked TS to do, it was not
appropriate to do that. It was down to Bill Reeve's misunderstanding of the
structure and respongsibilities and, particularly, of Malcolm Reed's role as the
accountable officer about which Malcolm had had fraining and which | had a
long period of time in the Civil Service, but Bill Reeve did not have that
background. John Ramsay probably had the same misunderstanding as Bill

" Reeve and it was falr to say that there was a frustration here that TS were
adding value to the tram project, were making a difference and then were no
longer being allowed to do that. It was frustrating but it was not TS's decision
to make. Some people were more driven by the frustration and others were
just frustrated but carried on. That was the system in which TS worked and
how Scotland was governed. John Ramsay was very frustrated and |
understood that he had put in a huge amount of hard work and it was an
unexpected rejection from the new Government to TS's previous efforts. | had
seen and spoken to John Swinney and understood that he implied no
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personal criticism of me. | also had the experience and perspective to
understand that was just how the world was and that it was John Swinney's

right to make that decision.

155. | am aware of an email sent fo me from Damian Briody at TS dated 19 July
2007 (TRS00004553) which gave feadback from the Programme Review
meeting on 17 July 2007, | note that there was criticism of the engagement of
TIE personnel, | am famitiar with Geoff Gilbert's approach to meetings — at
that time from discussions between TS and TIE and subsequently from having
worked in TIE itself. Beihg late for meetings without explanation was typical of
Geoff Gilbert and It was part of his personal style that he thought that other
peapls's time was not as impoitant as his. That was how he was and a
number of people spoke to him about that on a number of occasions. As far
as | can tell from having spoken to people who worked with Mr Gilbert before
he was at TIE, that was how he had always operated. He did not have great
people skills, but he had great commercial and numerical skills, There was no
effective remedy to him belng late and if that had happened while TS were
actively involved then | would have spoken with Geoff Gilbert's line manager
to address the issue. | do not recall that happened on this occasion because
we were less involved in the project. There was no ability for there o be any
comeback or consequence and, effectively, there was nothing 1 could do

aboul it.

156. i recall that | sent an email 1o Malcolm Reed and Bill Reeve dated 23 August
2007 {TRS00004742) which roported that | had made it clear fo CEC that
CEC’s unambiguous ownarship of the tram project meant that discussions
involving TS should be with CEC and not TIE. The grant was going to CEC
and the relationship was established that it was not TS passing money
through CEC fo TIE with CEC acting only as intermediary. My email reported
my ¢lear statement to CEC that TS would not do their work for them, nor give

TIE guidance, support and chalienge: that was CEC’s role and they should
carry it out. To an extent TIE wanted it that way because we were behind the

mofion to the Parliament.
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157. The extent that approach helped Ministers to protect their investment was
spelt out very clearly, that it was CEC’s problem and that it was realistic for
CEC think of every pound spent as their own. Therefore that approach did
help protect investment by saying to CEC that unambiguously they were the
only ones who were managing the risk in the tram project and that TS were
not helping them. One could form a view as to how effective and strong a
pratection that was for the Ministers’ investment because in formal terms, as
opposed to desired behavioural change terms, there was no protection
beyond the limited terms of the grant. It did resuit in blocking the flow of
information regarding progress on the tram project from TIE to Ministers. it
was difficult to state whether that was good or bad. There was good in that it
made it clear to TIE to not come to TS for answers or ask them to force CEC
to do something. It made it clear to TIE that they were going to have to tackle
that relationship head on and if CEC was not making decisions then TIE
would have to deal with them at the highest level. Where it was bad was that it
made it difficult for TS to know whether the reports that were being provided
represented the truth or not. When TIE was producing a four-weekly report
before March 2007, TS would scrutinise the report and TIE would have fo
demonstrate progress and be challenged on the evidence. TIE would have to
show thelr workings and those workings would be scrutinised hard, for
exampie Andy Park's review of the DFBC. TIE was at that time subjectto a
lavel of scrutiny and challenge that later did not exist, so there was limited
scope after July 2007 for TS to assess whether an accurate and fair picture
was being presented to them or progress with the tram project. TS were
entirely relying on CEC to have worked that out for them and it was a situation
which | know that John Ramsay was uncomfortabie with.

158. Looking outside CEC and TIE, the principal impact of Ministers’ position was
that it gave comfort to BB and Siemens, but especially BB, that if they made a
fuss and caused trouble and decided {o exploit the contract for every penny
they could, then there would be no political comeback from the Scottish
Government, BB perceived that Ministers would not put pressure on BB and
Siemens to act reasonably, to carry on with work to deliver and try to collect
the money afterwards, | know that BB were a very large organisation and TIE
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was a relatively small organisation. For the commercial fight to be a fair fight
TIE needed fo know that iocai and national politicians stood firmly behind
them and would use their influence with BB when that was helpful including
the knowledge that there would be consequences beyond the project itself if
they attempted to use undue commercial pressure (eg by closing Princes
Street and refusing to work). Ministers’ position said to BB that nobody in the
Scottish Government would be upset if they acted awkwardly. It was a
significant factar in BB's behaviour after contract award. There were some
other factors which also drove BB to behave in that way. The knowladge that
the Government was not backing a project that they were funding put BB in a
vary strong position as the contractor and they took full advantage.

Working in TIE
Role and qualifications

159, My role at TIE was Design and Consents Manager. | was responsible for
ensuting that all necessary planning and technical consents for the tram
construction were obtained. it was SDS’s responsibllity to obtain those
consents but TIE needed to manage that process and in some cases had fo
play an active part in securing the consent. My value to TIE was not so much
in the fact that | had been part of TS — although | was able to share some
insight into how TS wortked - but rather that | was persistent and solved
difficult problems. In dealing with the design consents it was clear that most
problems had to do with differing perspectives of organisations and/or
indlviduals rather than technical issues. In my experience of malor public
transport projects this is typical: the number of genuinely complex technical
issues I8 usually quite small and most issues arlse because individuals and
organisations either don't get along or have different objectives. Sometimes
there were genuine technical questions on the tram project but | would have
been surprised if we had got into double figures on genuine technical
questions where it was not straightforward to find a technically viable solution.
Mostly the work | was dolng was about how to get people to talk fo each other
constructively, working to improve difficuit relationships and finding ways to
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160.

181,

162.

163.

resolve the different abjectives of those invalved In the consents procsss. The
role required fechnical literacy but did not require technical expertise. Where
questions arose that teq;;ired, technical expertise | had -access to suitable
subject experts either in TIE oF through the TS5 contract.

| am referred to the Report on Phase Tafth Separation prepared by PB In
December 2007 (CEC00309294) which named myself as contract
representative for the work to be undertaken by PB. | recall that | sent a letter
to PB dated 6 February 2008 (CEC00309293) which was relevant to the
previous document on the separation of phase 1a-and 1b. From my previous
experience | had the ability to manage technicat experts and-manage
contracts, | did not bring specific technical expertise to the role but | was the
point of contact with PB and all cotrespondence had to go- through me,

| recall that Graeme Barclay sent Susan Clark and me an emall dated 13
March 2008 {CEC01454238} which was entitled the Gogar Sewer Options
Repotl. it was a technical matter requiring Graeme Barclay's input on
engihgering matters, | was relying on Input from fechnicat experts In the team

‘to address thege issues,

| recall that | attended meetings concerning the MUDFA utllity diversion work,
as showit iy the minutes of the TIE/Carillion Weekly Progress meeting on 21
March 2000 (CEC00848601). | aflevided some meetings and my role was to
marage the-contractor to soyr’t,any design issues,

Main issues facing the tram project

Foliowing my move from T‘S to TIE in October 2007, my perception of the tram

- project and how it was belng executed changed a bit inevitably because | was
then viewing a new level of detail and | was reécelving a first-hand view.

However, soma of my views remained the same., | remained convinced that
TIE had a lot of good, determined:people who had lots of skifls that were
necessary to get the tram project completed. It became more apparent fo me
that TIE had had some weaker people which in some cases were found to
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have been wanting. One of the positives of TIE as an organisation as opposed
to a public sector organisation was that if somebody was not up to the job
then they were let go relatively quickly. | had worked in the public sector so |
knew what it was like to get rid of people who were not doing anything wrong
in disciplinary terms but were just not good enough in their job, and how
painful that can bea. One of TIE's strengths was that people who were not
good encugh at their job did not have their contracts renewed. TIE's staff had
not been uniformly excellent and that was not surprising when TIE had over
100 staff. Fundamentally my view of the tram project did not change.

164. The area where | developed the most nuanced understanding was in relation
to the design contract, how that had been managed and where delay was
atfributable between SDS and other people In relation to the design
production. That was one of the areas where greater insight convinced me
that | had not been told the whole truth when | was at TS. | do not feel that
was in relation to any deliberate attempt to misiead me, but that people did not
understand the situation in depth and were therefore telling me what they .
thought was the fruth. When | dug deeper it was more complicated than they
had realised. It was my opinion that TIE overall performed weli given that it
was a young organisation which was carrying out a difficult task,

Managing the Infraco contract

165. In terms of TIE's performance in managing the infraco contract there were two
sets of mistakes that TIE made that were difficulf to recover from and,
uitimately, they never recovered from: TIE was not fully prepared to administer
the Infraco contract from the start and TIE did not manage the contractual

correspondence well,

166. TIE planned for a rigorous process of gefting ready to administer the Infraco
contract, whereby everybody who worked in TIE would undarstand how the
Infraco contract worked. There were some workshops on that but it was
nothing compared to how prepared BSC was. BSC had been through every
loophole they ceould find in the infraco contract in advance. BSC were not
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finding the loopholes as they went, they were ready to work the Infraco
contract from the start and it was an unequal contest from the start, TIE had
tried to prepare its staff for the Infraco contract start but had not done s0
adequately or successfully. This was partly a product of TIE not expecting
BSC to take such a commercially aggressive stance to the contract and partly
a product of the "little float” mentality referred to in paragraph 146, TIE were
pressing ahead to get construction underway to maintain the programme and
contain delay costs, This did not leave adequate time to prepare for the
contract starting and all staff who would be involved in administering the
contract had héavy workloads resolving design and/or construction
management issues.

167. In contrast, once they were preferred bidder BSC had one team negotiating
the contract and they had a separate team who were preparing to administer
the contract. When BSC mabilised for the contract they had a full commaercial
team from the start and gradually bufit up their delivery team. TIE did not have
the luxury of enough people to have had a whole team that only negotiated
the coniract and a team to deliver the contract. Therefore, the TIE team who
were busy negofiating were not able to train everyboedy at the same time, so
the short pertod between agreeing the contract and getting work started was
alf the time there was for training and so TIE staff were less prepared than

8SC from the start.

168. The other area of weakness for TIE was the handling of contractual
correspondence which was Inefficient. With regard to various Infraco Notices
of TIE Change (INTCs), TIE delayed replying to carrespondence for far too
long. Every letter had fo be checked by senior managers in great levels of
detail and TIE did not empower its project managers o deal with
correspondence. In particular, there was no effective friage of letters into
those which were establishing crucial principles and those which were routine

or factual.

168. There was a large build-up of.oorrespondence which was considered initially
at a woekly and then a twice weekly meeting but at o point did that process
enable TIE to send more substantive responses out than it got in. The
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answers that went out in reply were generally robust and good but sometimes
it would have been better fo have answered 50 letlers and had one of them
being wrong than answering ten letters that were all correct. Dealing with very
large quantities of correspondence was something that the Civil Service did
well and | was expetienced in dealing with this type of process. The letters to
TIE were all standard in format but contained individual claims that TIE was
liable for delay and/or cost and each claim needed to be consldered on its
merits. Nevertheless there were themes within the INTCs and standard
paragraphs could have been written that would have speeded up TIE's
responsas. Instead project managers were expected to produce individual
drafts without sufficient guidance from TIE senior management of what was
expected. One of my frustrations with TIE was that | offered fo create a
process where TIE would do that triage but my expertise was not taken up
and TIE suffered more.

170. ) recall that af the time | joined TIE, my views on the main preblems facing the
fram project were a limited pool of bidders for the Infraco contract meaning
that TIE could exart only limlted pressure on price, delays with the design to
some extent and public opposition from some people who felt emboldened to
be as oppositional and confrontational as they liked glven the Scottish
Government's stance on the tram project. The Government stance gave great
comfort to the people who did not like the tram and they continued fo object.
That resulted in ongoing media and stakeholder pressure on the tram project.

171, Mot a ot could be done about the limited pressure on bidders that had not
already been done and TIE were dealing with that as best they could. Delayed
design was what | had been brought in by TIE fo try to resolve by getting to
the root cause, establishing what was gaing on and resolving the issues,

Public engagement

172. TIE continued to present the long-term benefits of the tram project and
engage positively with people. As part of that process | remember spending
some days in the tram mock up that was on Princes Street at that time and

Page 74 of 160

TRI00000085_C_0074




then down in Leith, People from TIE ook tumns being there and met the public
and explained what the tram would be like, The reactions of people we met
were varied. We took some abuse from vocal apponents of the scheme.
Those members of the public who had arrived unconvinced by the tram
scheme tended to go away supportive after having seen the tram and how the
scheme would work. Some of the people who had been initially opposed to
the tram project were then positive about it after being to the mock up and
were turned around, at least for the duration that they were there. Others feit
better for having let off steam for having found a human face to shout at as
opposed to a big amorphous project and they felt better for having been
allowed to express their opinion and that somebody explained, listened and
interacted with them even if they did not agree with them.,

173. There was an increase in the public engagement after | got to TIE and that
was good. That improved engagement was overdue because a critical error
had been made vety early in the Bill process which was indicative also of a
wider problem that TIE had back in about 2004, When the Bills were
submitted fo the Scottish Parliament by TIE people could object in principle or
in detall, Some objectors were clearly direcily affected by the scheme but for a
lot of objections it was questionable whether the objectors were affected
directly by the tram project and thus whether they had locus to object. There
were aiso objections that were based on rumour or on what people thought
was proposed rather than what was actually in the Bills. People were
understandably concerned so they voiced thelr concern and the Scottish
Parliament gave them the opportunity fo do so and it was for the Parliament to
decide how to handle the objections. TIE acted on the advice of English
Parliamentary agents and wrote back to objectors with questionable locus to
tell them that their objection wasn't valid because they had no grounds to
object. Although this was probably legally accurate it was very unwise of TIE.
It upset those objectors badly and TIE lost the opportunity to resolve
objections constructively, transforming some of these objectors into
passionate and vigorous opponents of the scheme,
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174. \Writing to the objectors also very much upset the Scottish Parliament which
saw this as usurping its role in deciding whather to reject objections and
determine whether TIE had put adeguate meastires in place to resolve
objections. Within the Farliament it particularly upset the members of the
committees established {o examine the Bills for the tram project. The
committee members wanted to complete their duties with the minimum of fuss
and it is fair to say that they all had other important work to do for their party or
for their constituents but they were not getting to do because they were having
to spend time looking into the fram project. Now the committeas were faced
with a lot of very angry members of the public, it was not any of TIE's
business to send out letters to those people who had objected, it was the
committees’ business to decide whether they had locus to object and, if not, fo
let those people down gently by writing back and explaining why their
objection wouid not he considered further,

175. TIE had put themselves into a difficult position with the Scottish Parliament
and with public relations early on by being overly led by arrogant
Parliamentary Agents who only considered legal issues not the wider need to
gather support and deal with worried individuals sympathetically. By the time |
slarted at TIiE, thers was no such thinking In TIE and there had not been for
some time but TIE never quite overcame that legacy. TIE had wound the
pubiic up and thers was no undoing that so that was one of the biggest
challenges. There was a constant atmosphere of feeling as though TIE was
under slege, of fesling undervalued where people did not like you and did not
want you to be doing what you were doing. When TIE got into the contractual
problems and were under pressure from the contractor then that combined
with the external media and political oppaositien to produce an unpleasant
environment in which to try to carry out positive wark.

Design delay

176. With regard to the delays experienced in produclng detailed design and in
obtaining approvals and consents, on moving to TIE | had inherited a situation
that turned out to be not as simple as SDS underperforming. Thete was a
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definite element of persistent underperformance by SDS who would promise
to produce work and that would not arrive, SDS were responsible for some of
the delay buf there were other ongoing reasons for delay,

177. The decision not to proceed with detailed design for phase 1b destabillsed
SDS itself quite a lot. SDS was made up of a consuliant Parsons Brinkerhoff
(PB) together with a sub-consultant Halcrow. Originally the design was
allocated between the two bodies, about 80/40 split between PB and Halcrow,
but crucially PB were responsible for the whole of phase 1b design. So when
the decision was taken not to do the detailed design for phase 1b, PB were in
danger of losing a lot of work and profit from their contract. So at that point PB
took a lot of the design back from Halcrow. Contractually PB were entitied to
do that but it left a detrimental atmosphers between PB and Halcrow, who
were never very cooperative afterwards. | had dealt with Halcrow a lot on
heavy rail projects and they were as good as anybody else and certainly did
not coms with the unpleasant, grumpy and difficult attitude they showed on
the tram project. In no other situation which | encountered Halcrow had they
been let down by their clfent, who at that time was PB. Halcrow had expected
to make a certain level of profit and for reasons that were not of their fault they
suddenly had a lot of work taken away from them. Halcrow were never
motivated or helpful again but PB were not in a position to say to Halcrow that
Halcrow were making B look bad and Haicrow had to step up and deliver.
Halcrow’s view would have been that if it made PB lock bad then that served
them right. The people at Halcrow wha were involved in the tram projest and
had been personally involved in the retrieval of work by PB were bitter,
uncooperative and unhelpful; not the senlor Directors who were cutside the
tram project itself. That was a problem of which | was not aware until | got to
TIE. That was one of the causes of delay where the sub-consultant was not
motivated to deliver any work particularly rapidly and was motivated {o try to
find grounds for change claims.

178. 1 am aware that there was a problem to do with my predecessor, Ailsa
McGregor, who had managed the SDS contract and had taken a hard line that
everything was SDS's fault. She had shouted at them rudely in front of other
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peaple and berated them that delays were their fault, Ailsa McGregor's
contract was not renewed with TIE. | would talk to SDS and listen to them and
they would explain why something was wrong or late. | did not always agree
with SDS but felt that | gave them a fair hearing. When | started at TIE, SDS
did not feel it mattered whether they were good, bad or indifferent because it
did not matter whether it was their fault or somebody else’s fault but Ailsa
McGregor would shout at them to do the work right. One lesson that TIE
learned from the SDS contract was that shouting at a designer to design
better did not work, but that was the approach that | had inherited.

179, There were problems with unreasonable expectations from some CEC
planners who wanted some work done that was personat preference rather
than agieed CEC policy, such as asking for something ta be a certain colour.
CEC had published a Tram Design Manual fo give guidance to the designer
on what wouid be acceptable in planning terms. The manual stated what
colour certain items had to be and what was allowed.

180. There were also other problems due to a lack of acknowledgement and
awareness of the other party's chjectives. For example, there was an extent to
which it was legally correct that if CEC wanted {o hold out for York stone slabs
instead of nice looking concrete, then they could but it would cost mors
money. That was an issue that could not be resolved at the level of SDS and
the individual planner looking at the prior approval drawings because the
designer was under an obligation to design something that was economical
and fit for purpose. GEG planners and SDS had incompatible objectives and
when | joined TIE there was no effective escalation forum where aesthetic and
cost considerations could be loocked at together and an overall value -
judgement made on the materials to be used

181. There were also probfems where planners were asking for additional design
faatures or they wanted wider problems solved or for the tram design fo form
part of a wider streetscape when the designer was not working on the rest of
the streetscape, Other fimes what the planners were asking for was eminently
reasonable and sensible and the design should have met their requirements,
People were trying to sort those problems out but were not getting anywhers

Page 78 of 160

TRI00000085_C_0078




and | was recruited to break that logjam. { had some success in doing that;
partly through the Approvals Taskforce which was initially representatives
from TIE, CEC Planning Department, CEC Roads Department and
representatives from the designer. After the Infraco contract was signed then
Infraco joined the Approvals Tasldorce. infraco were Invited from contract
award but it took them some months to appear. The purpose of that taskforce
was fo get everybody together and resclve the issues if possible, If the issue
needed to be escalated to get a resolution then there was a more senior
forum which met shorily after the taskforce.

182. The taskforce alsa dealt with ensuring that design was submitted and
approved to agreed fimescales. CEC had aliocated additional staff but needed
to know what design would arrive when to manage the workload. CEC were
understandably wary because previous design packages had been submitted
late and/or Incomplete, The designers were to commit to deliver on a
particular day with all of the documents to the right standard. If the designers
fajled to deliver then | would not hold CEC to responding to the application
within the agreed timescale. This process allowed all parties to be clear at any
given point, on any issue, who had work siill fo do and who was responsibie
for resolving Issues. | did not putf up with everybody blaming everybody else,
Sometimes if a decision could not be made within the Approvals Taskforce, |
would take the information and go to the person who was able to take that

decision and get them fo decide.

183. When | started at TIE, SDS had two large contractual claims outstanding. One
had been agreed by TIE for settlement but TIE refused 1o sign and pay
because they were holding it over SDS as incentive to agree the second
claim. That was no way to behave if TIE wanted SDS to work with them
cooperatively. That was done with good intent by TIE fo try to gef SDS {o
perform better but it was counterproductive so | made sure that claim was
paid, The second claim was approximately £1 million, where 1 went to SDS
and | assessed the evidence of their ¢laim together with the commercial
adviser and we came to a settiement. Settling those two claims and paying
SDS did improve the willingness of SDS to resolve outstanding design issues.
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The combination of the Approvals Taskforce, looking at the commerclal ¢laims
and escalating decisions which had to be taken at a higher level reduced
design delay between Octobar 2007 and May 2008 by a third. There were still
a lot of issues that | could not resolve, stich as problems with SDS
underperformance and there were still Issues whera it was difficult to get
people to take the necessary decisions in order to move the tram project

forward.

Utilities works

184, In general the utilities works suffered three Issues that caused delay. Firstly,
sometimes utility works could not be designed because the full tram design
was not finished. For example, it could not be established where a retaining
wall was to go and thus whether a sewer should be moved, so there were
some areas where the utilities works were held up from being implemented by
a lack of original design. That delayed the work from taking place but | doubt
that had any Impact on the cost of the diversions. '

185. Secondly, there wers problems with recelving the design of the diversions
themselves. Sometimes that was non-production by SDS and sometimes that
arose from people in TIE having given confusing instructions or contradictory
instructions to SDS. That either caused deiay or gave SDS an excuse fo be

delayed.

186. Finally, the blggest singte problem with the utllities diversions was that there
were a lot more utilities under the roads to divert than anybody expected. For
example, when roads were dug up there were gas mainsg and sewers that
were not on any of Scottish Gas’s or Scottish Water's drawings. The records
kept of what was underneath the ground in Edinburgh were very out of dafe.
Many sewers in Edinburgh were laid more than 100 years ago and Edinburgh
is a very old city where lots of cellars were found that nobody knew were
there. For example, there was a tail building in Edinburgh city centre where
there was a cellar that came out under the street but that cellar could not be
accessed from the building. When the building was bought it would not have
been realised that there was a cellat that originally went with the building that
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was still there but was walled off. However, the problem was that when it was
dug into from above, it would have to be worked out whether it belonged to
anybody before it would be filled with concrete.

187. There were also air raid shelfers, parts of the original pulley-driven tram
system In Edinburgh and there underground bothies for workers that were not
on historical records. Some of these structures were enommous, for example,
there was an underground void at Haymarket that was very large and was not
on any maps. There were arguments about whether $DS should have found
that void and taken account of it in the design because there was a manhole
leading to it. However, the situation was not clear cut because if the manhole
was lifted then all that could be seen was small antechambers. To discover
that there was a larger area would have required SDS to investigate further
underground.

188, The discovery of unmapped gas mains, water pipes, sewers and electricity
cables happened in any tram project but the extent to which it happened in
Edinburgh was worse by some margin than any other UK tram project. The
utilities diversion costs had been baselined from the worst underground
sltuation encountered on a UK tram project to that date and an additional
allowance had been made on top of that because of the age of Edinburgh.
The extra cost that was added was nowhere near enough to cover the total
cost of the utilities diversion works. There was no way that anybody could
have foreseen the extent of the problems because to find those issues the
reads had to first be dug up. Some non-invasive survey work had been done
by ground penetrating radar but what was found when the roads were
excavated was a nasty shock for everyone.,

Award of SDS contract

189. | am referred fo a letter dated 8 September 2005 (CEC00537087) from
Michael Howell, signed on his behalf by tan Kendall, appointing PB fo provide
SDS. That predated my appointment to TIE. | did not have any input into the
decision to appoint PB whilst working in the Scottish Executive. At that time

Page 81 of 160

TRI00000085_C_0081




T35 was operating in shadow form and since TS was an executive agency of
the Scottish Executive that decision was not with us. TS was not a completely
new bedy, it was a continuation of a previous body and a different
administrative set-up.

180. PB were a world-renowned systems designer and consultants in the heavy,
light rail and roads ehvironments. Following mergers with other consuitancles
they are no longer called PB but they were af the time one of the feading
transport consultancies and had done similar work around the world. As a
company there was no question that they had the capabllity to do the work.
The tendering process followed the standard under the European Unlon
guidelines due fo the size of the contract and the restricted process was used
where bidders had to be pre-qualified before tender submission. TIE took
references from previous work and PB had to show what previous work they
had done that was relevant befcre being appointed. | do not know any of the
detail of the checks that TIE undertook. lan Kendall was invoived in letting the
contract to PB. | am not sure who else was involved in the letting of that
contract or who TIE's commerclal lead was at that particular time. Michael
Howell was Chief Executive of TIE at the time: he would not have done the
detailed checks but he would know who did.

191. | am aware that PB enfered into a sub-contract with Halcrow and | was sent
an unsigned copy of that by PB on 11 December 2007 {CEC01547205). In
principle, | had ho concerns about the decision to sub-contract as long as it
was to a competent engineering company which Halcrow were. It was not
unusual or unreasonable to expect PB to sub-contract for some of the work.,
The reason PB sub-contracted was because there was a huge quantity of
work required to design the tram network which was all of phase 1a and alf of
phase 1b at that time. Initially it was a £23.5 million contract. The decision to
sub-confract in itself did not cause problems. What caused probiems was the
issue | discussed in paragraph 177, which was when phase 1b of the detailed
design was taken away. PB unilaterally changed the amount of work that was
sub-contracted to Halcrow, and took a lot of work and thus profit from Halcrow
and that left a difficult atmosphere, Halcrow then were not cooperative with PB
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after that and they were not motivated to perform well after that. | would say
that Halcrow, uitimately, produced good quality designs. Halcrow produced
good quality work but they significantly reduced their team and therefore did
not produce the work particularly quickly, Halcrow were not in any mood to
engage with any changes to design and they were motivated to try and claim
as much change for design as they possibly could from PB. The decision of
how PB managed the sub-contract had a big impact on the tram project and
that was about PB's management. In other circumstances the sub-contract
would have produced a better result than PB doing the work on their own,

192. In general terms, | would have viewed PB and Halcrow as on a level with each
other. Along with others like Scott Wilson and Jacobs, who were major
engineering contractors, these companies were all in an elite group of
companies of fransport consuitants at that time, There has been a lot of
gonsolidation in the industry since then so the structure would currently be
different. As with any consultancy it was a case of which individuals were
allocated from those companies. All those companies had people who were
elite designers, people who were good designers and people who were
mediocre designers, and every company had that and i was a question of
who was assigned to your contract. In Halcrow's case they could have fielded
truly excellent designers and some of those Involved were of that standard but
they were not motivated to field their fop team after the sub-contractor change
to their scope of work which was entirely an commercial decision. If | were in
Halcrow's position | would have deployed my top team on a more lucrative
contract now thal my scope had been reduce significantly. That would be
rational and reasonable to do but there were conseguences for the tram
project and PB should have handled the change to the scope of work better. It
had a negative effect on the tram project because Halcrow was doing a lot of
the on-street roads design. Ultimately after that change, it delayed paris of the
design in relation to phase 1a very significantly.
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Novation of SDS contract from TIE to Infraco

193. | recall that when | joined TIE, the strategy was that the detailed design would
be approved and finished at about the time we were ready to let the
infrastructure contract. The infrastructure contract would have had a complete
design to build and the only approvals still required would be for temporary
works and any changes Infraco wanted to build the project more
economically. That strategy would fransfer risk to the Infraco as the Infraco
wolld have seen all the design and could be held to have priced to build the
design. Therefore it should have been largely a fixed price contract. No civil
engineering contract of that size was a fixed price contract as there were
always provisional sums in them to deal with specified items that could hot be
priced in detail at that stage, for example because excavation would be
required to determing the extent of works required. Provisional sums are not
binding but allow like for like comparison of bids.

194. The strategy was that 80% or more of the Infraco contract price was supposed
to be fixed. By the time | started at TIE it was clear that the strategy would not
be delivered in full because the design was not geing to be completed on
time. Therefore the strategy was then to get the design as far as possible
towards completion to reduce the risk as far as possible. The infrastructure
provider was to price the remaining risk and acecept the risk under a concept
called Normal Design Development, which was crucial. The designers gave a
partial design and the infrastructure contractor gave a fixed price to complete
the remaining design and build it and the contractor only received more
money if in completing the design it had changed significantly. This was at the
gore of TIE’s problems with the Infraco contract because the infrastructure
contractor argued successfully that any change was a change, not just
significant changes,

195. | recall by the time | started at TIE in Cctober 2007, that the infraco contract
was {o be awarded in January 2008. My view was that the timetable was
possible but unlikely. TIE was deliberately setting demanding targets so that if
there was delay then good progress would still be made. Setting realistic
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196,

197,

198.

targets slill ran the risk of delay so TIE was saying January and viewing
February as an acceptable fall-back. The timetable almost worked but it stil
dragged on a bit beyond the targét for completion, in the end predominantly
for discussions about design,

My understanding of novation was that it is a legal process where a client
transfers a contract with a supplier to another party, so the third party
becomes the client of that contract as if they had heen the client from the first
day that the contract was signed. Everything that the first client had done was
binding on the second ¢lient and all the obligations of the consuitant to the first
client were now binding on the consultant to the second client. So in the case
of the novation of the SDS contract to Infraco, it was as if BSC had been
8DS's client from the first date of the SDS contract in 2005. That was not the
first novation | had seen and it was not an unusuai contractual mechanism.,

{ recall that § prepared a drait pager on the detail of how to novate the SDS
contract to Infraco dated 7 November 2007 (CEC01480893) and covering
emaill (CEC01480892). That paper was finalised and discussed with Willie
Gallagher. The recommendation was accepted and the actions set out in the
last paragraph were taken. The paper was not about whether to novate but
about confirming the fiming of novation. Novation was a strategy that predated
the lefting of the SDS contract. There would be a final version of the paper in

TIE's records.

| am aware of an email to me and others from Andy Steel in TSS dated 3
December 2007 (CEC01480075} regarding the 28 November 2007 version of
the Novation Plan. Andy Steel did not have a role in the novation as his role
was fo provide technical expertise and commentary. He was asked {o give his
view oh the technical aspects of novation and he did whete he was able to do
s0, There were a number of comments where Andy had asked for “others fo
comment”, Andy Steel was commenting on whether what was set out was
technically feasible to deliver, There were various concerns from Andy Steel
and he was the technical expert. It was not for me to agree or disagree with
his concern but to hear his advice and, in that case, for Geoff Gilbert to hear
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his advice. Between that time in November 2007 and novation in May 2008,
there was continuing discussion about how differences between design and
the Infraco proposals should be handled in the Infraco contract. Ultimately, the
outeome of all the discussion was the notorious normal design development
clause of the actual Infraco contract. That clause was intended to deal with
these issues that Andy Steel had raised.

168, There were three items to consider — the Employer's Requirements, the SDS
Desigh and the Infraco proposals. The Employer's Requirements was what
TIE had asked to be defivered by the Infraco. The SDS design was supposed
to have delivered the Employer's Reguirements and the Infraco was allowed
to propose to deliver differently as long as the same outcomes were achieved.
Inevitably the designer's design and what infraco wanted to build would be
different. The process was ongoing to work out whether some of the
proposals from Infraco were acceptable and how to finish up with one design
which was then going to be built on the ground. Ultimately by novating SDS to
Infraco design alignment became infraco's problem and the contract should
have led to Infraca managing design completion. All of that was taken into
account in the actual contract werding for the design going forwards and It
was highlighted that there were practical risks abolit what had to be achieved.

200. | recall that Andy Steel's views were taken seriously and although he did not
have a role in the novation he had been asked for his technical opinlon. What
Geoff Gilbert had set out was what ideally would happen. However, Andy
Steel had commented that it was not technically achievable. The issues that
Andy Steel raised, and not for the first time, were taken into account and dealt
with in the contract awards so they were taken seriously. Although | was not
present for much of the contract negotiations, | understood that a large
amount of the contract negotiations were taken up with how to deal with the
desigh not being complete and also the fact that the Infraco would not
necessarily want to build exactly what had been designed, There were
arguments that sometimes the design was overly specified for what was
actually needed and the Infraco took the view that they could build something
cheaper than what was designed and would still work perfactly well.
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201, 1am referred to a draft document prepared by PB dated 14 January 2008
{CEC01484338) entitled "SDS Contract Novation Planning”, | did not have any
involvement in the preparation of the document. With regard to the Executive
Summary | agreed with SDS that the deliverables from the SDS contract
would not be complete before novation and nobody at that time thought that
they would be. What PB were referring to was the fact that it was the original
intention that the deliverables should be complete before the award of the
infraco contract and that was the original intention. The paper stated that
everything was not as originally intended and considered what was now going
to be done about it.

202, That the design was not complete caused additional difficulty with the
negotiations. Ultimately, because the normal desigh development part of the
contract did not hold up as TIE believed it would, it caused enormous frouble
to the tram project. That was not foreseeable at the time. What was
foreseeable at the fime was that TIE were ot in an ideal position but we could
not keep delaying the award of the Infraco contract. TIE needed to get going
because it was cosiing money every week we delayed getting the infraco on
site. We needed to do work and so the contract had to take account of that
reality. It meant that there was additional risk and it was believed that through
the normal design development clauge the additional risk would only arise if
something significant changed In the design, and that would be TIE’s problem
and cost. In particular if CEC changed their mind or imposed uhexpected
planning conditions then TIE would be dua to pay Infraco extra money. There
was a risk that any change would cost TIE money but it was believed that the
nortal design development clause provided the protection against the
incomplete design. It was not foreseeable that the legal drafting would not
stand up to BSC’s challenge and that TIE adjudications would fail so badly
over interpretation of the legal drafting. The failure of the normal design
development clause to hold up was a major cause of delay and cost overrun.
The root cause of that was the failure of the contract and the contract not
doing what the lawyers said it would do, not the design delay.
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203. Irecall that there were discussions between TIE and PB and the outcome of
the discussions was that TIE was not willing to delay novation. TIE was not
willing to accept the risk of all design change from the daté of the documents
on which the contract was based, which was sore months before the actual
date of award. Ail design changed from then to Issued For Construction {iFC)
drawings would have been TIE’s problem if novation did not happe. In the
and, because of the contract failure, that was exactly what happened but it
would have bean absolutely certain if SDS was not novated that cost overrun
and delay would oceur. It would have then been enfirely TIE's responsibility
and the Infraco would have taken no part in managing the design.

Infraco claims for defay

204. |recail that | sent an email to Michael Paterson dated 26 May 2010
{CEC00408917). | am also aware of a letter from TIE to Bilfinger dated 15 |
September 2008 (CEC00408918) about Scottish Water consents.
Fundamentally novation did not achieve the desired resuit because Infraco
deployed little effort to manage SDS to the extent that they shouid. There
were many cases that the [nfraco should have rejected SDS changes. Infraco
did not do that timeously and often not at all. If Infraco did then it was only
after protracted delay. TIE fried to indirectly manage SDS because the Infraco
would not, for example, as shown with Scottish Watar consents. 8DS had
claimed that it was a change for them to get those consents. TIE
demonstrated very clearly that it was not a change under their contract.

205, There was also the problem about who was responsible to help because it
was not straightforward to get those consents from Scottish Water. Both TIE
and the Infraco had duties to assist SDS in that instance and the claim was
that TIE had not done what we were supposed to. However, TIE had
honoured its obligation fuily. As soon as information was made available to
TIE and it Wés suggested that there was a problem that was TIE's, we
investigated and demonstrated that there was no delay being caused by TIE
and we made reprosentations and pressed Scottish Water to consider the
applications rapidly. Howevaer, the Infraco failed o deal with these Issues at
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all. BSC did not come to meetings, did not come to the Approvals Taskforce
where practical steps to secure the consents were being discussed. BSC
were invited but they did not show up and they did not engage with TIE on
that Issue at all. BSC were content to let it sit because they believed they
could get away with not resolving It, and it was to their commercial benefit not

to resolve it,

206. TIE were successful in demonstrating that SDS were not entitled to any
additional money: we certainly did not pay Infraco any additional money so
that Infraco could pay SDS for that particular work. Whether the infraco and
SDS struck a separate deal outwith the terms of the SDS contract was
something that nobody in TIE could ever know, not least because it was
specifically forbidden by the contract. infraco themselves were able to claim
for defay even though they contributed to the delay by falling to manage SDS
and failing to assist in the resolution of those Issues. TIE demonstrated clearly
that it was infraco's obligation and they should have done that. Infraco did not
do that and TIE did not accept the validity of every claim for delay. Therefore
TIE gathered evidence and attempted fo enforce the contract. Infraco refused
to accept TIE's position and, ultimately through the various adjudications,
Infraco’s strategy and tactics were successful,

207. |nmy view it was Infraco’s strategy from the beginhing not to devote
resources to managing the design and fo use the normal design development
clause to justify delay and change requests. The most telling detall was when
Infraco mobilised they had some of their technical people on site quickly, they
gradually built up their fechnical team and their construction team, but they
had their commercial ieam in full on the first day. There was no ramp up of
Infraco’s commercial team, they were there and ready. This order of
mobilisation demonstrates a huge amount about Infraco’s attitude to the
contract from the start, That was not an upusual approach at the beginning of
a contract but it showed how the contractor was approaching the contract. It
was unusual when the contract contalned commitments that they had signed
up to that they would work in cooperation with TIE to resolve problems, It sent
the message that the contractor did not intend to honour that commitment
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from the contract and that thay had no intention of cooperating and working
together and that they had every Intention of milking the contract for
everything It was worth from the very start, That was disappointing but it was
not particularly surptising. There was an element that it was not even
particularly reprehensible although they had signed the contract that said that
they would not do that,

208. It was frustrating and disappointing that when the contract was ultimately
tested at adjudication, what TIE believed it would do did not hold up. if the
contract had done what the lawyers had said it was intended to do then TIE
would not have lost those adjudications, It was not at all clear to me whether
that was because the lawyers wrote that part of the contract poarly or whether
the lawyers advised TIE's negotiation team of the risks and TIE chose to take
them. | was not present during discussions of the normal design development
clause with lawyers in the run up to finalisation of the Infraco contract.

209. There was an extent to which | expected these early difficulties because of
what | had seen infraco line up In thelr commerclal teams, TIE gathered
evidence about resolving issues as to whether TIE or infraco were responsible
for delay and kept records. | expected some of the difficulties and expected
Infraco to claim for every change they possibly could. | expected Infraco to
take time to ramp up to mobilise and expected that there would be a few
issues and that Infraco would not be able to get fully on top of the SDS
contract on day one and that was not surprising. There was likely to be a
period of mobilisation but | did not expect that Infrace would iake the
profonged atlitude of not managing SDS and of acting as a post box for ali of
SDS's exchanges. | also did not expect Infraco, Instead of managing SDS and
applying that prior level of scrutiny to all claim changes from SDS that they
were obliged to under the contract, to just send everything to TIE and sit back
and say that it was TIE's problem. That occupied TIE's fime and also,
ultimately, Infraco received additional money for the delay. TIE also
repeatedly reminded Infraco of their obligations in the contract in writing as we
had to but they did not wish to honour those obligations because they did not
agree that those were their obligations, and they were able to hoid that
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position successfully with adjudication. The amount of changes under Infraco
that came through uifimately slowed down the work that TIE as a company
were trying to do in a positive manner.

Utilitios design

210. | am aware of the minutes of the TIE/Carillion progress meeting on 11 March
2009 (CEC00956775) which | attended. | am aware of an email from myself to
Jim McEwan dated 25 February 2009 (CEC00956009) with an attached
document (CEC00956010) on MUDFA design programme analysis and also
the minutes of the TIE/Carillion progress meeting on 4 March 2009
(CEC00956332), Al the meeting on the 11 March 2009 we talked about SDS
resources that were part of the directly managed contract so that was not
novated to the Infraco. There wers issues about whether SDS was deploying
enough people to do the utilities design and that was raised with SDS with
Jason Chandler and with Steve Reynolds. The point that SDS made in
response was that TIE was not providing information when they said they
wouild and that SDS could not programme additional resource until TIE had
given information consistently. There was some fruth in that and itwas also a
bit of cover for SDS and they used it as an excuse that people from TIE were
not consistent about what the pricrities were. There was an email later from
Jim McEwan to Graeme Barclay that said that no one was to ask SDS for new
or amended except me because Jim McEwan and | both thought that SDS
were using that as an excuse. Part of TIE's strategy with 8DS all along had
been to take away the excuses for non-performance because then it would be
clearly in thelr domain. Sometimes TIE would take away ail of SDS's excuses
and they performed and other times they did not but then at least it was clear

that they were responsible.

211, I genuinely did not help SDS if people were asking them to do different work
at different times and not giving consistent instructions and there was a phase
with the MUDFA design where people within TIE were not sufficiently joined
up. However, SDS had a means of dealing with that, which was {o come to
me and say that they had been asked to do a number of tasks and if I could
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tell them which one fo do first after consulting colleagues. SDS had an avenue
to manage that process better themselves but did not make.sufficient use of it.
This is why | believe that mainly it was an excuse on their part but it was also,
to a limited extent, a genuine cause of the problem. SDS did not have enough
staff so, ultimately, Jim McEwan and | had a robust meeting with Steve
Reynolds and Jason Chandler after which they started to deploy more
resource and after which TIE then gave more consistent Instructions and
everything came through me. There was some improvement in SDS's
performance at that peint but not complete improvement. Thera was a
discussion of that detail in my email to Jim McEwan and its attachment of 25
February. What could be seen was that SDS did some tasks better than they
forecast and on other tasks they had been delayed because of external
information, in that case from British Telecom (BT), and in other tasks one
was delayed by six weeks by the failure of SDS to respond fo a letter that TIE
had sent. One of the delayed tasks was clearly one that they had failed and
that cost six weeks delay. Other defays were caused by factors that were not
within SDS's control,

212, All the scrutiny of the utilities design programme was {o get to the bottom of
the situation of why the delays were happening by taking away excuses from
TIE and from SDS. The same approach was taken to the planning and design
generally and that had produced improvements but not solved the problems.
The situation was still poor and there were still performance problems from
SDS. | would have expected SDS to be more proagtive to try harder to help
solve problems but it was clear that they were wanting TIE to resolve issues
for them. By establishing what was causing the issue and whether that was on
the client's side we could establish clear accountability for progress. In some
cases what the TIE team had to do was put additional pressure on the utility
companies to respond faster because it was costing TIE significant money.
Those discussions were had with BT, Verizon, Scottish Gas and Scottish
Water but | was not invalved in relation to the utilities diversion work. My only
involvement was with Scottish Water for the permanent design. Eventually, |
could demonstrate that SDS were not deploying enough resource and then
they brought in a couple of additional designers and that helped.
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213, Halcrow wera PB sub-contractors doing much of the utilities diversion design
and some of the permanent design. I was for PB to manage Halcrow.
Haicrow were not likely to respond well to any attempts from PB to resolve
those issues because Halcrow were feeling very sore commercially from the
removal of permanent design work from them by PB. TiE pushed P8 to deal
with Halerow but we had to be realistic about what effect that was likely fo
have. All PB or TIE could have offered Halcrow was money and that would
have rewarded bad behaviour and set a dangerous precedent. TIE also
pressed Malcrow directly and | raised the issue to the highest leve! | could In
Halcrow and told them that | would get TIE staff to deal with TIE's issues but |
needed Halcrow staff to step up and deal with their work. That worked to an
extent but it was clear that Halcrow were reluctant. Uliimately the design was
finished but it was a painful process and it was a lot more painful than it
needed to be for a variely of reasons including Halcrow, There were no
liquidated demages in the SDS contract to penalise PB that were applicable o
this situation. It did hurt PB that Ha028icrow were hot completing the work and
they were not getting paid. The situation was that PB had staff costs involved
that they were not getting any exira for so it did hurt them but it did not hurt
them enough to overcome the problems they had with Halcrow.

Design Audif

214, | am referred to the repont of the Design Audit conducted in January and
February 2010 (CEC00338518). | note that the tracked changes show that
was originally described as a design change audit but, in fact, the contractual
term was & design audit. | saw the report but was not involved in the design
audit itself. Design audits were about whether the design was bulldable and
appropriate. TIE's involvement in the design audit was led by Bab Bell. By that
point | was not managing the designer because it was Infraco’s job to manage
SDS. [ was not involved in any of the design audits in any way. Bob Bell would
have initiated the audit and selected the individuals involved.
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Reasons for 8DS design delay

215.

218,

I have been asked how I would describe the manner in which the SD8
contract was executed; what the key difficuities were, how they arose and
what | did to assist in their resolution; whether the difficultios were expected in
terms of nature and/or quantity; what had been done to mitigate against
difficulties. In responding to these questions, | refer to a paper | wrote in
August 2008 (CEC01095155) offering my personal observations and entitied
‘Lessons Learned from SDS Contract”. That paper was from me 1o Frank
McFadden who had asked for my views on what we could learn from the SDS
contract with a view to managing the Infraco contract more successfully.
Frank McFadden had come in as the Infraco Director at that time and had not
been there long. The paper focuses on things that TIE could influence and
could do more effectively in relation to the Infraco contract.

The paper was of wider relevance to the tram project as a whole and it was
not intended to be for the record on what was right and wrong with the SDS
contract. The paper was intended to be used to inform haw TIE would behave
with BSC so that we would not repeat the mistakes to the same extent and we
would repeat the good practice that we had done with SDS, | primarily drew
on my experience of the fact that | had managed the SDS contract for several
months but | also drew on having looked at the records and information that
was there and | compared that with other relationships | had managed before.
Working with SDS was not the first time | had dealt with a difficult relationship
betwaen two organisations who did not entirely trust each other and yet they
needed to work together. | drew comparisons for the work | had done to get
from a difficult and poor relationship with Network Rail to a much better
relationship when | was at TS. The successful work | had done with Network
Rail in relation to building relationships and understanding each other's point
of view and recognising each ather's real financial position had improved the
situation significantly with TS and | drew on that experience. | also drew on my
experience from other contracts and working in TS, so | was not just
experienced with the SDS contract in isolation.
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217. The paper was not intended for wide-scale dissemination within TIE, and |
believe that no one eise at my level saw it. | believe that Frank McFadden
discussed parts of the paper, if not the whole, with Susan Clark and Sfeven
Bell as they discussed how they were trylng to work positively with BSC.
There was a real attempt from TIE to engage with BSC from the starf to work
together to forge positive relationships which did not go well but not due to
lack of effort on TIE's part.

218. The paper argued that the problems with the SDS8 contract arose from multiple
causes which is particularly important because up to that time a lot of TIE
senior management time had been devoted to trying fo find the "one cause” to
fix design delay and quality. Improvements in design performance began
when individuals in TIE and SDS recognised that issues were not black and
white and multiple issues needed to be addressed to complete the design, As
| described it within the paper:

“Af various fimes different people in SDS, tie and CEC have afl been
guilty of being convinced that there is only one way fo do things - “my
way". From observation this has typically come from people who frame
the problem narrowly to it how they understand the world — but there
are few narrow problems with a project as complex as the tram.

“In the face of the complexity and enormily of the tram project people in
leadership positions cannot afford fo take a simplistic view of problems,
The result of this has been people turning the handle on the sausage
machine without understanding. This works on aspects of the project
that are going well but flounders completely In the face of some of the
difficull problems — and the fypical result has been acdversarial
behaviour.”

219. | gave a list of issues that had all confributed to design delay that included a
flawed and unrealistic SDS confract; poor initial SDE contract management;
tie cantract management practices; adversarial behaviour and a lack of
mutually supportive relationships; CEC's behaviour as planning authority and
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220,

221,

222,

ultimate client; a "do it my way" mentality from some individuals; and a faliure
to nail issues down completely. Tha paper refers to other issues but these are
the most significant. Some of these issues were apparent to me before |
jeined TIE and others only became apparent to me as | worked on the detail
of the tram project.

My approach to the design and consents manager role was to identify both
individual issues that needed to be resolved but more importantly to identify
and work with others to address the underlying problems. in tackling the
underlying issues | worked with TIE senior management, technical experts,
key members of the SDS team and officials from the CEC Roads and
Planning departments to try to change how people were behaving. | paid
particular aftention to building more positive relationships with and among the
parties to the design process. As | note in the paper "Projects are
fundamentally a people business but that regularly gets forgotten in technical
detail’

One of the lessons TIE learned from the SDS contract was that it was
ineffective and counterproductive to transfer responsibility for things that TIE
would be better placed to manage. The SDS contract made the designer
tesponsible for things that were legally impossible to deliver {such as Traffic
Regulation Orders which have to be promoted by a Roads Authority) and
others that were practically impossible without significant support, The
approach to the remaining consents was amended in the Infraco contract fo
striica a better balance between Infraco securing consents and TIE providing
practical support to assist the process.

Nobady could have expected that SDS would do such a poor job of getting the
project going. It was not normal and TIE did not expect that PB, a well
renowned company, would field somebody that performed so poarly. | had
previously noted the comments made by Matthew Crosse about SDS in my
email to Bill Reeve dated 17 January 2007 {page 2, TRS00003538). | am
aware of PB's good reputation worldwide and | know of some of the work that
they had done previously. | agreed with Matthew Grosse that PB were a good
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cempany so the question at that time was why was PB not performing as well
as they had done elsewhere. | cannot remember who the project manager
was for SDS as he had left before | started, but | could see that SDS did not
have a proper project plan until Jason Chandler came in as project manager,
which was some months inte the contract. It was unbelievable that SDS were
so disorganised. Nobody could have expected that PB's standard project
processes for getting a project started would fail so badly and, clearly, nobody
in PB's senior management expected it because they would have taken action
to stop it. | do not know whether that individual was fundamentally incapable
of being a Project Manager for the Edinburgh tram project or for whatever
reason, performed poorly on the project, but otherwise performed well.
Whichever it was, PB's senior management clearly did not expect that it would
be the case bacause they either would not have appointed him or they would
hava intervensad a lot sconer.

223. SDS had got off to a bad start with their management of the contract and the
design. PB had realised this and replaced the Project Manager with someone
able to bring proper discipline and organisation to the SDS work practices.
However, that was not sufficient to recover from the bad start and arguably
meant that some dysfunctional relationships, for example with the CEC
planning and roads teams, became codified and entrenched. it wasn't until
January 2007 that PB brought in a senior director, Steve Reynolds, who was
able to give the transformational leadership that would start to improve SDS's
perfarmance to closer io the levels that TIE could expect. By that time the
design programme was seriously in delay. This is also another instance where
TIE's "little float" approach caused issues, TIE rightly pressed SDS to recover
time Jost through the poor start to the contract but persisted with that approach
long after it was apparent that recovery was not possible and indeed long after
it was apparent that unrealisfic insistence on not agreeing a new baseline
brogramme was contributing to delay rather than reducing it.

224. Once a new baseline programme was agreed SDS continued to fail to deliver
many design packages on time but It became more apparent, deliverable by
deliverable, where the causes of delay lay.
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225. SDS got off to a very bad start and never properly recovered, TIE pressed
SDS to recover but did not recognise the full range of things that were
necessary to improve SDS performance and did not add time to the
programme to ailow a realistic prospect of delivery. This situation only started
to improve meaningfully when Cavid Crawley of TIE and Steve Reynolds of
SDS started to address the underlying problems and attempted to agres a
realistic programme. [ built on that by building better relationships with SDS
and between SDS and CEC and by bringing all parties together in the
approval taskforce. That reduced design delay by a third between October
2007 and May 2008 but other factors meant that design slippage did continue.

228. linherited a sltuation where TIE had hot always kept complete records, issued
relevant contractual hotices or processed applications for payment promptly.
TIE had also not forced SDS to complete change paperwork in every instance
0 things that had been agreed were still causing issues because of
paperwork problems. David Crawley and I undertook an exercise to close off
all outstanding change paperwork which prevented further problems of this

sort.

227. My appointment as TIE's representative for the SDS contract also brought an
unambiguous focus to TIE’s management of SDS and everyone in TIE and
SDS was clear that instructions and change requests were only valid if they
had come from me.

228. SDS's fallure to deliver, TIE’s failure to recagnise or acknowledge that some
aspects of delay were not SDS's fault and both parties' failure to complete
necessary change documentation promptly combined to produce a very
adversarial relationship between SDS and TIE. At its worst it had deteriorated
into TIE shouting at SDS to deliver better and faster which was completely
ineffective. When | arrived in TIE there were some positive individual
relationships batwsen people dealing with technical issues but David Crawley
and | needed to spend a lot of time building bridges with Steve Reynolds and
Jason Chandler to try to overcome the mutual suspicion and focus on issues
that had to be resolved to get the design completed and approved.
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229. In the period up to late 2007 CEC did not take ownership of the tram project
and instead outsourced ownershis te TIE. This was apparent to everyone
involved in the tram project and it was notable that CEC itself only gave
evidence fo the Scottish Parliament tram bill committees at the insistence of
the commitees, Organisationally, CEC did not recognise that they needed to
do more than just provide governance and oversight for TIE ~ they needed
actively to champion the project and to make sure that all CEC staff
understood the importance of the tram. Too often smaller CEC projects were
allowed to hold up tram design. If was right that CEC should want the tram to
fit into the bigger regeneration plans that CEC had and thus avoid
unnecessary work for the smaller projects. But no account was taken that the
cost of delay on the tram far outweighed the additional cost fo other projects.
Thig tends to happen on all large projects but the extent to which it happened
on the tram project was very unusual.

230. For example, CEC repeatedly could not decide what alignment they wanted at
Picardy Place and what the traffic management was fo be. CEC wanted the
tram to allow for a hotel in the middle of Picardy Place but delayed taking a
final decision on the extent to which the tram should accommodate a hotel for
many months including indecision about what shape the island in the centre of
Picardy Place be should be, CEC were also questioning what utilities should
be diverted for the hotel. CEC neecled to decide on an option and if it furned
out that was wrong then they would have to spend an extra few hundred
thousand pounds to fix It. An early decision would have meant that CEC had
made the best decision at the time and the alternative was risking millions of
pouinds on the tram project. Yet CEC kept re-opening the alignment at Picardy

Place.

231. CEC’s problem was often the fallure to make decisions that allowed tram
scope and design choices to be finalised, The cost of that delay was often
significant and had consegquential impacts on other design completion. This
provided SDS and later Infraco with excellent justification for delay ¢laims,

232, Forthe period from the SDS contract being signed in September 2005 until
late 2007 CGEC Planning was not consistent in its approach to the tram design
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and often probiems arose from the individual preference of particular planners
or fram the desire of planners to ask for lavels of assthstic design that were
not proportionate to the setting of the fram — particularly outside the World
Heritage Site area. Not all CEC planhers behaved this way but far too many
did,

233. Forexample, there was an attempt by CEC to bring up the issue of not having
any tram stop shelters long after it had been concluded that there had to be
shelters. If the designh principles were not frozen then it cost a lot of money to
keep those issues open and it prevented work being completed. All the time
my focus with SDS was on what were the issues that were preventing
completion to solve the issue. That anly worked if it was a list that got shorter
over time. It would not work if more issues were being added to the list that
that were not genuinely new issues,

234. This improved with the creation of the approvals task force and-clearer
direction from CEC senior management to planners considering the priot
approval applications. However, by this time a large amount of delay had
been caused and SDS had lost confidence in the fairness of the prior

approvals process,

235. Inh short CEC never behaved as though the tram project would be the biggest
projact that Edinburgh would see in 50 years. In my view CEC's fallure fo
decide what the tram was for and then make that stick was the biggest single
catse of deadlines being missed and cost increase on the project up to the
peint of Infraco contract award and the consequences continued to be felt
throughout the Infraco contract even after CEC finalised its position on all

issues.

236. Inmy first faw months at TIE the most striking thing about getting to grips with
the detail of the tram project was the very large number of issues that either
never got closed out or were allowed to come back once they had allegedly
been closed. This was a charactaristic of all the organisations involved in the
project. it was particularly frustrating to discover that in many cases everyone
had agreed what the right answer was but no one had compieted the
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237,

238.

necessary project documentation to give effect o that agreement. At best that
left scope for confusion and at warst aliowed people to change their position
and deny that they ever agreed to the earlier position.

In attempting to resolve these Issues | took advantage of my personal
experlence of previously being involved with a lot of the major rail projects and
that helped both in ferms of having the right contacts in Network Rait and
having seen how similar issues were managed. Having that previous
experience was helpful fo me to an extent where there were similar
fundamental problems. | had also, whilst at TS, been to and talked to the
teams responsible for every tram project in the UK and in Dublin so | had
done my research on what sort of issues that could be encountered during the
design and construction of a tram project, | did not specifically focus on design
at that time because | did not know that | would leave TS for the position of
design and consenis manager inside at TIE, | had been to all the UK tram
schemes and Dublin and had gathered as much information as | could. #
meant that | was technically literate in the issues that were likely to arise and
assess whether there were issues that were not on the list that should be. It
helped me prioritise what Issues were likely to be most important and | drew
on that previous experience. That all helped dealing with a lot of the design
problems but there was still SDS and their poor performance, CEC being
undecided about some key issues and the legacy of the PB and Halcrow
failout from the claw back by PB from Halcrow. Those were not issues that |
could resolve because although 1 could see what had happened, | had fittle or
no ability to influence those cases. | made people in CEC aware that if they
didn’t make a decision and stick to lf, that it would cost the fram project a
certain amount but if they did not heed that then there was nothing | could do.

With regard to TIE's contract management practices when Frank McFadden
had responsibility for managing the Infraco contract, TIE had proper records
and documents were all fogged as they came in, There was a discipline and a
proper process for document control and that was a lot better from the point of
view of the record keeping. Some issues continued such as the failure to
close issues completely and, ultimately, the jack of mutually supported
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refationships also continued but there was a determined attempt to avoid that
with BSC. Because of the contractual course that BSC had decided to go
down that effort was in vain.

239, TIE was not able to enforce all the SDS contract terms; some of those terms
were hot reasonable and not deliverable. If SDS had challenged those terms
In court, | was confident that SDS would have been able to have those
particular contract terms struck down. From those administering the contract
thare was a realism that said that TIE had asked SDS to do some work which
they literally could not do. SDS were responsible for achieving TROs and only
the local authority could do that aid apply for a TRO, therefore TIE could hot
enforce the contract terms in full. There were other matters such as third party
negotiations that TIE could have enforced the contract terms on but that would
have produced a very bad result for TIE, it would not have been appropriate
for TIE to leave all negotiations with third parties to SDS alone and TIE had to
be involved in dealing with third parties, such as Forth Ports. It was not an
unwillingness to enforce the contract but a recognition within TIE that what it
said in the SDS contract was not delivarable. Maybe SDS should also have
screened and refused to sign the contract without changes in the terms but
SNS were bidding for a very big contract up against competition and |
supposea ho bidder wanted to be the one that said that they were not willing to
sign up to the terms and conditions of the contract and were going to turn
down a £23 million contract as a result, SDS would have had the view that
they were going to sign but were then going to argue later that the terms were
not fair and that they were not enforceable. TIE was willing to enforce the SDS
contract terms to the extent that they were enforceable and at times, TIE was
overly willing to try to enforce the terms. There was very harsh and narrow
contract management practice Immediately before | became the SDS contract
manager where there were attempts to enforce the terms of the SDS contract,
regardless of whether it was reasonable behaviour to do so. It was TIE who
had let a contract in which they had not thought through the implications fully
in that contract
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240. 1am aware of a chart comparing SDS deliverables for period 10 in 2007
{CEC01483373). In order to dsliver the SDS scope SDS uitimately spiit the
design into 343 deliverables ranging from quite small, such as haif a dozen
drawings, to larger ones which would have hundreds of drawings coordinated.
That was the number of deliverables and unless there was a contract change,
the number of deliverables would not change. One of the issues had been to
stop changing the number of daliverables as that obscured just how much
progress was being made or not. We had arrived at the point where there
were 343 deliverables and SDS had a programme that stated when each
deliverable was supposed to be submitted to TIE so they could track how
many should have been made over time. On the chart, the top purple line
showed how many deliverables there should be of the 343 on any given day
according to version 17 of the SDS programme. The blue line underneath
showed the actual number delivered. There was a gap between what should
have been delivered and what had been dellvered: that was what the two lines
showad. The bars broke down how many cumulative deliverables should be
delivered in that period. By 14 December 2007 there should have been four,
by 21 December 2007 there should have been sight, by 4 January 2008 thete
should have been nine and that was shown in the purple bars. The blue bars
showed how many cumulatively had been received, which was two by 14
December 2007, the day on which on the chart was produced.

241. The chart showed that there was a cause for concern that SDS were hehind
on version 17 of the pragramme before the start of the 4-week period in
question and that there had been further slippage during the period. What the
chart doses nof immediately show was whether version 17 of the programme
was the current version of the programme on that day or whether itwas a
previously agreed baseline. Together with the Approvals Taskforce, where
appropriate, | worked out what the issues were, logged the Issues, got SDS3 fo
commit to deliverable dates, got SDS to tell me why they had not delivered on
given days and made sure that | dealt with all of the issues that were not
within SDS's control that were delaying them. Part of that was putting
pressure on SDS to raise their game because they needed to.
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242,

243,

244,

am aware of the report to CEC's Internal Planning Group (IPG) on 15
November 2007 (paragraph 3.3, CEC01398241) although | did not see it at
the time. | am aware that there was a lack of coordinated design. SDS were
following a normal design process of deslgning then working out any
co-ordination issues; for example, if overhead line poles and the traffic poles
went together or had they accidently put an overhead line pole in front of a set
of traffic lights so that drivers could not see them? Whether all the individual
parts of the design fitted together was dealt with in the co-ordination. The
design co-ordination was delayed because individual design deliverables were

delayed,

The lack of design co-ordination was a major concern because the likelihood
was that some of the design was going to have 1o be re-worked when that co-
ordination was done, and SDS had left that co-ordination later than usual. it
was normal to have two attempts at the co-ordination, an inltial attempt and
then a final attempt which was the one that would stick but SDS was doing all
co-ordination at the end. it was a matter of great concern that SDS had
delivered over 200 design deliverables but not delivered any coordinated
design. Therefore TIE could not be confident that anything that had been
delivered in the individual detail was actualiy going to be cotrect. Much of the
design would be comect but which parts would have to be changed were not
clear. Coordinating the design was within SDS’s gift, they had to get on with
that and that was one of the areas where TIE were putting pressure on SDS
to raise their game. Again TIE had to make sure that SDS were not able to
say that they could not co-ordinate that design hecause they could not finish it
due to not being told what was wanted or decisions had not been made.

| am referred to an email from Tony Glazebrook to Steven Bell dated 30
November 2007 {CEC01500320} which advised him of certain critical issues.
Part of the process of resolving whether design was progressing was holding
a weekly critical issues meeting attended by SDS, CEC, TIE, technical
persons and me where we would go through a list of the critical issues that
were holding up design completion. The critical issues had a priority and every
issue had somebody who was responsible for rasolving it and would have to
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report on progress made at the following weekly meeting. That weekly
mesting with everyone was part of the process of what TIE were doing about

resolving issues.

245. In terms of confusion about who did what, the language that Tony Gtazebrook
used and the way he described It was overstated to atiract Steven Bell's
attention. However, it was true that people were not always clear about who
did what. i an issue came up because someone in the senior TIE team had
identified it, they would tell somebody about it and tell them to do something to
resolve it. That person would then tell somebody else about it and ask them to
do something to resolve it. That was not helpful behaviour because only one
person should be fold to resolve any issue, That was the behaviour that Tony
Glazebrook was stating that was unhelpful. To resolve that Steven Bell
finalised a chart and that was briefed out over the next two-week perlod,
which to a large extent stopped that behaviour. There was greater clarity
about who was responsible for certain work and there was definite clarity
within Tony Glazebrook’s team but people outside their team weren't so clear.

248. The other Issue that Tony raised was that information was being given directly
to TIE’s procurement team by SDS without a copy coming through TIE
document control, SDS were asked to stop unless they also gave TIE a copy
to formally to enter Inta the document contro! system. TIE appreciated that
SDS were trying to be helpful and do the work quickly but they had to do it
through the system otherwise procedures would unravel.

247. | am aware of an email from Susan Clark to me dated 4 December 2007
(CEC01480044) that listed the SDS design issues identified by BBS that in its
view were constraining the programme. That was a long list from BBS which
was in part tactical and in part true, That was in December 2007 and BBS
were not working at that point. BBS were saying that If they signed the
contract then they could not start work in all the areas listed because the
design was not complete. it was true that these designs were not complete
but there was no way that BBS could start work on all that was Jisted at once.
It was an early iist from BBS which they wanted to discuss with SDS. If there

Page 105 of 160

TRI00000085_C_0105




was prioritisation to be done about what parts of design had to be finished and
coordinated and ready to be issued for construction first then the list was the
infraco wish list. Eventually the Infraco programme would refiect that list to an
axtent. In practice all that [ could do was to make SDS aware of the list and
tell them that if they had a choice about completing a package that was on the
listora package that was not then they were to chaose the package on the
list. SD& had complete the packages that were on the list but still had to do all
of the packages anyway. | had that discussion about the programme and
whether it could bs done.

248. | am aware of my email to Susan Clark dated 17 December 2007
{CEC01483284) which frade reference to SDS performance. The words 'SDS
underperformance’ appeared in iy email but | had not stated that there was
SDS underperformance. | had said that Duncan Fraser of CEC had
highlighted a real risk that 8DS underperformance would delay the
programme. At that point there was a risk that SDS wauld not perform as well
as they should in presenting the roads programme. In December 2017 CEC
were very worried about the unkrown because they did not know what they
were getting and whether it was going to be good, bad or indifferent. When
CEC finally received a package for phase 1b which was Leith Walk then they
had different concemns because they had actually received something
concrete to base their concerns on. [t was not about the programme, it was all
about when CEC had something to look at and the delay was affecting the
relationship with CEC because they were very nervous. The longer CEC were
waiting the more nervous and less tolerant they were of what was given to
them and they pulled it apart in huge detail when they received it.

249, | agreed with Duncan Fraser that there was a risk — which was in fact realised
—and that risk was accounted for in the risk register. Mark Hamill, TIE's risk
manager, calculated the QRA and that included the issues raised by Duncan
Fraser, such as 8DS not meeting the timetable that they were supposed to
and not producing drawings when they were supposed to. At the time of Mrs
Clark’s emall CEC were not cantributing to any difficulties with the roads
design other than at Picardy Place {see paragraph 230). At that point the
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responsibility was firmly with SDS. Once CEC had received the roads design
packages the volume of their comments contributed to design delay, Many of
these comments were justified but not all and the sheer volume and detaii was
difficuit for SDS to resolve,

250. My emaii followed one from Geoff Gilbert to Duncan Fraser at CEC on 14
December 2007 (CECO01397774) which referred to a presentation by TIE the
previous day and responded to cerfain questions about the Quantified Risk
Allowance (QRA). One of Duncan Fraser's issues was the extent to which the
scope of the tram project was fixed. At that point most of the scope was fixed
to preliminary design level and scope was not fixed at detailed design level.
The contract attempted fo deal with that and by including normal design
development, from preliminary design to detailed design, in the price, No extra
money for changes should arise from that — neither from carrying out the
design work nor for building the finai design. There were areas where the
scope was not fixed in December 2007. | had just confirmed the scope for
Picardy Place but it turned out that that was not successful as that was
reopened again after December 2007 when | had secured agreement to a set
of drawings from CEC. There were issues that came up after December 2007,
for instance, the issue about having concrete or having stone flagstones on
tram stops in the World Herltage Site. Geoff Gilbert's position was overly
bullish about what the likelihood of preventing further scope creep.

251, | am referred to a document entitied "Confract Package Completion Stafus”
dated 7 January 2008 {CEC01429578). | had not seen that document before,
The document was highlighting what schedules to the contract there needed
to be and the extent to which they were drafted and agreed. In the document
there was a reference in Schedule 16 that covered the programme, where it
stated that it "Needs fe contain the Tramco programme and SDS programme
for delivery of remaining designs’. Schedule 16 would contain an agreed
version of the SDS design programme (as well as other programmes for
infrastructure and tram vehicle construction) and that would be the baseline
against which to Judge whether further design delay had taken place,

Page 107 of 60

TRI00000085_C_0107




252.

263.

254,

Schedule 16 was about a baseline not about concerns over whether the
design was progressing to plan.

Both TIE and BBS had concerns about whether the SDS design would be
completed to programme and both TIE and BBS were looking to manage the
fact that the design was not going ta be complete at the point the SDS
contract was novated to Infraco. The contractual provisions for dealing with
the completion of design after Infraco contract award and the possibility of
further design delay were reflecied in the main body of the contract not in the
schedules referred to in document CEC01429575, There were two parallel
workstreams going on at that time: one was all the activities | had described
that supported design comipletion and progress and the second was to do with
the main contract itself in the negotiations where everybody was very aware of
the situation with the design and the main contract itself reflected that. At that
time everybody was concerned that the original concept of design being
complete before Infraco contract was signed was not going to be met.

| am aware of an email from Tony Glazebrook to colleaguss in TIE and
Transdev (CEC01485239) and attached letter from Alan Dolan of PB {o me
dated 18 January 2008 {CEC01485240) which suggested that SDS were
prevented from progressing the depot design due to insufficient information
being supplied to them. It was a common claim from SDS that they were
being held up by lack of information. In some instances that claim would be
justified, in others that claim was an excuse and TIE would rebut it. It was
certainly a common dynamic that SDS would claim that they could nat do any
work hecause TIE had not given infoermation,

In that particular instance | am sure that it was being used as a cover for other
issues. SDS were wanting a level of technical information that they knew did
not exist so Alan Dolan was clearly putting up a front by saying that SDS
couid not finish because TiE had not provided SDS with ali the information.
That was information that would not have existed at that time. For example,
SDS wanted to know exactly which jack was going fo be used for the trams.
Siemens or CAF had not yet specified it and they had not decided on which
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one but SDS knew what types of fram jack there were on the market and
could have designed a big enough hole that would have fitted any of the
avaitable options, Whilst it was strictly true that SDS did not have absolutely
detalled information, SDS were competent designers and they could have in
most instances designed something that would have fitted any available
optioh. Once a decision had been made on the options available then the
design could be changed slightly. SDS could have designed to fit any of the
available options that might have sensibly been bought but instead they were
looking to make an excuse for why they had not delivered the design. SDS
could have presented genuine choices however they kept the design at & very
genseral level to try and cover themselves, To address the issue, TIE went
back to SDS and told them that they could design for the generic equipment
and once the Infraco or Tramco had chosen specific equipment, then SDS
would accept that and there may be a need to adjust the design slightly as a
rasult. TIE did not accept SDS's argument here.

255. | recall that | sent an email to Jason Chandler dated 29 January 2008
{PBH00016312} in which | stated that there were only a small number of
design deliverables behind the number forecast in version 17 but there was a
concern as to whether those deliverables had been, and were being,
packaged up into the agreed batches for technical approval. Therefore, | was
asking Jason Chandier to what extent the roads design packages referred to
had been submitted to CEC for approval. | gave the dates from the
programme and had asked if they had supplied all the information required on
the data specifled. Because that information was supplied directly to CEC it
was not supplied to TIE and what my email was intended to do was to work
out from PB when they had delivered or were delivering the information. At
that time { was sure that none of those packages had been delivered but |
needed SDS confirmation of the situation together with their list of outstanding
issues for TIE and/or CEC to resolve.

256. | knew that the roads and drainage for sections 3b and 3¢ worked but that was
not & major concern as they formed part of Phase 1b. | am sure that seclions
1k and 1d were late and weren't complete. That caused problems for CEC in
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terms of baing able fo get through ail the approvals as the resource they had
ready tfo review the design was not being used efficiently and, when those
sections were submitted, they were not complete and were not in the level of
detail that was expected. The fact that the packages were incomplete resulted
in hundreds of detalled comments on design from CEC. Up to the point of
recelving the packages, CEC did not contribute to delay. Many of the
hundreds of detailed commaents that CEC sent back were justifisd and needed
to be addressed; some were true but could have been viewed as overly picky
and others were about Individual preference in terms of how elemanits of the
design should work. SDS was obliged to design to be consistent with the
version of the Design Manual for Roads and Bridges and to CEC's stated
policies, both as in force at the fime. CEC was entitled to make any comment
ahout whether consistency had been achieved and SD8 was obliged to deal
with those. CEC also added additional comments, some of which were
positive and good design suggestions. However, that was not their role and
anhoyed SDS: CEC was not there to help design, they were there o say
whether or not it passed the test. CEC contribuied to delay by giving back a
huge list of unpricritised comments, some of which, arguably, they should not
have made and that did not help the process. SDS used the preferential
comments on the list as a distrastion from the substantive issues that they
should have addressed before submitting the roads design for approval.

267. [understood, in part, why the huge number of comments were produced.
Parily this was because of the nature of some of peaple carrying out the
detailed raview who were very thorough and precise and they wanted the
design exactly right and exactly like they would do it. Partly it was because
there were serfous omissions from the design or the supporting information:
CEG felt that they had been handed a huge pile of drawings without enough
coordinated information. CEC would have been better placed to rise above
the detail and identify what were gaing to be a number of generic issues and
once SDS solved them and applied it to all of the design, then they would
have cleared 80% to 80% of the issues. But CEC did not do that, they left the
designer to try to find the themes in the comments and that was not helpful.
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258. The issues were not resoived until, ultimately, TIE was able to get BSC, SDS
and GEC together and made them go through the issues that were holding up
completion of the design. My reccllection of the list of comments is that up to
10% maybe should not have heen made and another 10% to 20% were
perhaps overly picky. At least two-thirds of the comments that CEC had made
were fair and, frankly, most of those comments should not have been
necessary because the design should have been right the first time. Whilst
CEC confributed to the issues here, they were not the primary problem. The
primary problem was the failure to get the design right by the designers and fo
co-ordinate the design. An example of fack of co-ordination was that when the
design for phase 1b was submitted It had overhead line poles that obscured
traffic signals In an allegedly coordinated design, That was not good enough,
SDS should not have made those errors and they should not have relied on
CEC to spot those errors and fix them.

269. |am aware of Steve Reynolds’ email to me dated 25 February 2008
(PBH00016981) in which he complained about the tone of correspondence
received from Matthew Crosse suggesting a degree of "panic” on TIE’s part. |
agread that the comments he made about expectations of SDS were fair and
reasonable, however | did not accept the comment about “panic” from Steve
Reynotds. | did not think there was panic on TIE's part at that point. At that
point there was huge pressure on TIE to get through huge quantities of
information in a short period of time and to have the Infraco contract awarded,
and at that time there was an attempt to do that. The guestion that Steve
Reynolds legitimately raised was whether the deadlings that TIE was
aftempting to work fo on 22 and 25 February 2008 were achievable. Steve
Reynolds was gently pointing cut that SDS had no obligation to make their
staff work weekends because TIE had supplied documentation late, and to
whom BBS as bidder had provided documentation after the deadline. Steve
Reynolds made the reasonable point that he did not have to get his staff fo
make up for BBS's lateness and TIE should not assume that would be the

case,
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260. The tone of the exchange was indicative of a breakdown of communication. |
had got to know Steve Reynolds well at the time and he was a reasonable
and helpful person, if Matthew Crosse had, before sending his email, phoned
Steve Reynolds and explained that they had sent the information late and that
they were under pressure and would appreciate if Steve Reynolds helped
them, then Steve would have sent an email of a rather different tone. Steve
Reynolds would still have registered that he had concerns about the
timescales and whether they were achievable. With everybody under huge
pressure the temptation was not to spend the ten minutes before sending
something to phone. I understood why Matthew Crosse did not phone and
looking back Matthew Crosse may also agree that he could have saved
himself some grief and used ten minutes to phone which would have been
well spent. In that specific instance it was not about SDS not delivering
because there was no work for SDS to deliver, Against the background of
SDS previously not having delivered it was not helpful to prejudge them thaf
they needed to do the work, turn up at meetings at certain times and work
weekends. That tone was influenced by previous non-delivery but it was not a
helpful way to address the problem.

261. | am referred fo a letter that | received from Alan Dolan of PB dated 10 April
2008 {TIEQ0432600} in which he expressed concern about a requirement that
SDS should provide a Final Assured Design Package earlier than SDS
appeared to have expected. | have limited recollection of the specifics of that
issue. There was a problem with communication but the underlying problem
here was as Alan Dolan stated that TIE wanted the work earlier than SDS
were ready to deliver, SDS at that point were already late with the Final
Assured Design Package sa it was no good for them to say that TIE wanted it
earlier than agreed. TIE was putting pressure on SDS to deliver earlier than
SDS&'s forecast at that time, bearing in mind that the date that TIE was putting
pressure oh was late from Version 17 of the programme. There was an
element of Alan Dolan assuming that TIE were satisfied with the revised dates
and that was the issue here. TIE had not agreed any extension to the SDS
programme at that point and what TIE wanted was some of the work before -
the date that SDS had forecast, so there was some tenslon here. | cannot
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remember the details of how that issue was resolved or not, That was a
generic issue in that there was a discussion often that related to TIE wanting
work before SDS were ready but after the date on which SDS had been due
to deliver . That tension was continuing and that was just one example of
that,

SDS progress following novation

262, Following Infraco contract close and novation of the SDS contract in May
2008, t was no longer responsible for the SDS contract and | was no longer
the SDS contract representative. TIE was no longer the client and | no longer
instructed SDS to do any work, except for the small amount of work that was
in the retained scope that was not novated to BSC primarily argund utilities
diversion design. As design and consents manager it was my Job to take the
lead on meeting TIE's contractual obligations to assist and support the Infraco
in achieving consents. In relation to the Infraco contract itself, | was assessing
ali the Infraco Notices of TIE Change (INTCs) relating fo design that arose
during that, Essentially, there were changes fto the design where BSC had to
pay their designer more and therefore were asking TIE to pay BSC more.
| was responsible for assessing all of those and providing draft replies.

263, After SDS novation, May 2008, there was a continuation of the difficulies
experienced before novation in completing detailed design, and in obfaining
all necessary approvals and consents. There were also new issues one of
which was that BSC was showing no urgency in terms of achieving the
consents, With regard to the issues with getting consents from Scottish Water,
that was typical of everything that was going on before. Then there was BSC
not progressing it with any urgency and not honouring their contractual
obligation in relation o managing the designer and giving them the assistance

they needed.

264, | recall an email that Andy Steel sent to me dated 14 October 2008
{CEC01126247) reporting on progress. The email implied in that specific
Instance that SDS was not making as much progress as they should with the
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design for the footings of the overhead line and where poles could be
combined with lighting as it should. Andy Steel raised that with me and that
was off the back of Slemens having got their plan together and they knew
what they needed approval for. Andy Steel was telling me that it was aif very
well for Siemens to have done thelr part however SDS, he had Informaily
checked, had not made the progress they needed to support, We had that
informal evidence but we did not have that contractually and formally with
BSG. TIE then asked BSC questions in accordance with the contract about
whether they had their designs done and if they were on track,

265. | am referred to a letter from SDS to Tony Glazebrook at TIE dated 21
January 2009 (CEC00989463) which concerned the design of the A8
underpass at Gogar. The safety verification regime for the Edinburgh fram
project was the same as for other UK tram networks at that time. The designer
and the constructor certified that they had designed and built the tram network
safely and it was thelr responsibility to do that. The operator would ultimately
state, when they agreed to take over responsibility for the network from the
infrastructure operator, that they were satisfied that it was safe fo operate,
That was all in what was called the Safety Case which had to be built up
Incrementaily.

266, There was an Independent Competent Person (ICP) who checked that the
process was being carried out properly. The ICP did not look at every piece of
detail but looked at the highest risk issues and asked guestions and requested
evidence that showed that the tram network had been designed safely or, if
the tram network had been changed, evidence to show that when it was built
that it was still safe. The Independent Competent Person was John Dolan and
he had picked the A8 underpass as one of the areas where there was
reduced line of sight and a significant risk of a pedestrian being run over by a

fram.

267. Two issues were belng discussed. The first lssue was whether it was
necessary to provide signalling at the underpass. The signalling was not about
pedestrian safety but was because the tram went through the undetpass and
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furned a corner and whether it was theoretically possible that a second tram
going the same way wouid bump into the back of the first one, and whether
sighals were required to prevent that. John Dolan was looking for reassurance
that that risk had been sufficiently dealt with in terms of the tram safety
verification and whether there was evidence to back up a decision, The letter
from SDS was itself a routine piece of correspondence and showed that there
was not a confractual dispute going on and TIiE was only asking to for the
evidence for the independent competent person. lt was up to SDS to justify
that they should not have signals and set out the steps in the process that
came to that conciusion.

268. The second issue was whether the underpass should be lit or not and there
were arguments either way. If the underpass was iit, then would it be easier
for a tram driver to see a pedestrian who was there, sven though they should
not be. However, if the underpass was fit then It made it more likely that a
pedestrian would actually go through the underpass as opposed to crossing
the road as they were suppoesed to. The argument that prevailed was that
there was enough light from the tram that the driver could see people even
without lighting the underpass while lighting the underpass would have made
it more likely that people would trespass and could be run over and it was
safer not to light up the underpass.

269. These were issues where SDS had to produce the evidence so that
correspondence was part of that trail of providing evidence about mitigating
the biggest risks to the public’s safety. It was not so mugh TIE’s concern and it
was part of the process of requesting the evidence for what SDS had chasen
and SDS was doing that. There were historlcal arguments about whether SDS
had designed properly that had been ongoing throughout the contract and
whether they had presented information fully. The past history with SDS was
heing discussed and whether TIE had received the fully coordinated
completed package with all of the evidence.
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Retained utilities scope

270. Following the award of the Infraco contract SDS continued to work directly for
TIE on utilities diversion designs. | am referred to an email chain relating to
the Haymarket realignment ending with an emall from Jiim McEwan to Steven
Bell dated 4 November 2008 (CEC01159778). The email from Jim McEwan to
Steve Reynolds raised the Issue that SDS would often lay the blame with
others, including in writing, for delay in the design work. SDS's position was
not based on fact and that was a cormmon frustration of Jim McEwan and me.
| could not accept any explanations from SDS at face value, | would always
check and ih many cases | would find that their position was not supported. In
that instance SDS had said why work had not started and they had said
something which was not true. Essentially, Jim McEwan raised that with Steve
Reynolds, who was the most senior person in PB that TIE were dealing with.
The issue had been escalated to say 1o Steve Reynolds that his staff had not
done the work and did not tell the truth and TIE expected him to do something
about it. These issues were being raised at the highest level of SDS and that
was when SDS were working directly for TIE under the retained scope of
wark.

271, 1recali that ) sent an email fo Graeme Barclay dated 22 Qctober 2008
(CECG01120508) in which | referred to chasing updatos on the various items of
outstanding SDS design. It was a continuing issue to manage the SDS design
1o align with the MUDFA diversions programme. in that email | was asking
Graeme Barclay if he agreed with me that the order of priority for the work
was as | had set out before confirming that to SDS and telling them that only if
an item was stalled or completed could they get on with the next item. The
approach that was taken was to tell SDS that these were the priorities, TIE
had signed off on them, SDS§ had to work to them and TIE would notf change
them for some weeks at least. That was largely successful but it took some

effort to get to that point.

272, lam aware that Jim McEwan sent an email copied to me dated 18 December
2008 (TIE00017090), that concerned failure by SDS to deliver and proposed
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that all change requests should be funnelled through me, Following this email
thare was an improvement and that allowad it 10 be clear where delay was
caused by SDS not delivering and by SDS genuinely not having necessary
information from the statutory undertakers. That removed the third possibility
for delay which had heen there previously that TIE had messed with the
priorities and had asked for work and that had had a knock-on impact. By
taking away that third reason it meant that everything was sither due to issues
regarding information from the statutory undertakers or it was due to SDS not
perfarming, SDS's performance did improve in relation to the utilities design
because of that, There were siill come issues with SDS just not gelting the
work done, If there were no excuses left for SDS then there was nowhere to
hide and it was either their underperformance or there was a legitimate

- problem outwith their control. SDS could aiways tell TIE about any problems
and TIE would try to help SDS.

273. The team that was dealing with utilities diversions was a separate team from
the teams that were deoing all the permanent design and who were now
working for BSC. At that time | had concerns about whether all the utilities
design teams were adequately resourced. For exampls, the Mound on
Princes Street was a big heavily trafficked junction, undemeath which was a
very large high pressure gas main. That was one of the biggest gas mains in
Edinburgh and it was very old and needed to be protected as the street was
dug up for laying the rails. There was a complex technical solution on how to
safely protect that gas main from the tram works going above it because the
gas main could not be moved. There was a lot of debate about how to protect
the gas main with concrete and build a box around it which meant that when
the tram track was lald above then there was no risk of the weight of the tram
breaking the gas main and causing a safety issue. That was a big complicated
issue for Scottish Gas Networks (SGN) and TIE and was further complicated
by the fact that the main was old and had to be replaced. There were several
options of dealing with the gas main but it was cruclal that it was done
correctly because it was a high pressure gas main and a great risk if it was
done incorrectly. 1 recall that TIE and SDS had agreed what proposal they
would approach SGN with. Having had some informal discussion with SGN,
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which was cautiously positive, no commitment was given by SGN. That initial
design then went to other people in SGN who locked at it and said that they
were Not prepared to accept it due to the rigk. | cannot remember the detail or
the proposal that went to SGN that they did not like. SDS and TIE had to then
agree something different. Without access to the drawings my recollection
was that the gas main had to be bypassed and replaced and the bypass
removed afterwards,

274. | am aware of an email from Jim McEwan to me dated 4 March 2009
(TIEG0017162) in which he complained about iittle or no delivery of designs
from SDS. That was another example of SDS producing some design but it
was slill difficult to get them to produce all their work.

275, | recall that | sent an email to Graesme Barclay dated 30 April 2009
(TIE002680460) concerning incomplete delivery by SDS. This was a particular
issue in Section 1C2 (which included Picardy Place) and was not typical of
issues elsewhere In the utllities deslgn. There was no refererice to the
possibility of diverted utilities clashing with the final permanent design,
therefore the completed design may have heeded utilities that had already
been diverted to be diverted again. The utilities had been diverted on the
basis of an earlier design with one Developed Kinematic Envelope (DKE). If
the track was moved or the speed of the tram changed, then the zone in
which there should be no utilities changed. This was happening at Picardy
Place so it was possible that the utilittes which had been moved now fell too
closa to the revised DKE.

276. This problem did not reflect a lack of co-ordination befween contractors and
TIE. SDS would be aware of the location of diverted utliities, but that did nat
hecessarily mean that SDS would not have to change the design to refiect
CEC’s new requirements such that those diveited utilities would require to be
moved again, Graeme Barclay's point was that SDS should have highlighted if
there were any conflicts with the utilities that had aiready been diverted and
they had not highlighted that and this was a fair comment. It would not have
been correct for SDS to design to avoid those diverted utilities at any cost.
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SDS had to get the alignment correct and, if reasonably practical, adjust the
alignment fo avoid the utilities. At Picardy Place that was not possible. The
root cause of that particular problem was CEC not having made its mind up
about what it wanted to do at Picardy Place. Therefore the utilities at Picardy
Place were diverted on the basis of an earlier version of the track alignment
and the changes to the Picardy Place layout that CEC wanted meant that the
track alignment moved which caused a possible conflict, The confiict was not
caused by any poor behaviour or lack of knowledge by SDS, however what
wag not correct of acceptable from SDS was that they had not highlighted
whether or not there were any conflicts caused by the change of alignment.
That was not a common issue because in most of the utilities diversions that
took place, when the track alignment moved, it did not move enough to cause

conflicts.

277. The other place where a significant conflict may have happened was outside
Edinburgh Playhouse but that was a different issue about Scottish Water not
having correct information about where their sewers were, Scoftish Water
records put the sewers on one side of the street when ihey were on the other
side of the street. When the track alignment was originally moved, TIE thought
it would conflict with the sewers. The tram project was lucky because where
the sewers were conflicted with the original track alignment and when the
alignment was changed it moved away from the sewers and there was no
conflict, There was also a conflict at Haymarket to a lesser extent than at
Picardy Place where the track alignment changed meaningfully for the tram

project.
Teaffic regulation orders

278. 1{am referred to a briefing note brepared by Keith Rimmer dated 25 March
2009 (CEC00903213) which concerned a dispute involving SDS and TIE in
relation to Traffic Regulation Orders {TRQ} design. | was not a member of the
TRO Working Group. My involvement was limited to having sufficient
knowledge about what was going on to deal with contractual correspondence
with BSC and to ensure that | was taking a consistent line with BSC with that
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taken by Keith Rimmer and Alistair Sim, who were pressing them in terms of
the TRO Working Group. Keith Rimmer and Alistair Sim had the main
involvement with the TRO Working Group.

279, The nature of the difficulty was delivery of coordinated design on time which
was the same issue in terms of roads design approval, The TROs process
was a different process but it was the same failure fo co-ordinate the design
matters for roads approval as for TROs. Consistent drawings for both had to
be produced othetwise there would be difficulty if a roads design was
approved and there was something different on a Traffic Regulation Order:
one of them would have to be changed. To assess if drawings were complete
to that degree they were assessed by the professional judgement of TIE and
CEC staff, who were Keith Rimmer, Alistair Sim, Alan Bowen and John
Richards. There is reference in Keith Rimmer's note to "90% drawings”, The
peopie reviewing the drawings could not simply look at a drawing and say thai
one was 90% and another was 91%, it was not a precise number in that
sense. It was a feeling of how close to being completed the drawing was, at
99% the drawing would be at a stage where It Just needed final attention to
detail, whereas at 90% the drawing would have had everything important
correct but there would still have been some detail missing.

280. The delay that was being referred to in the briefing note prepared by Keith
Rimmer dated 25 March 2009 (CEC00803213) meant that if the drawings
weren't available then the Order could hot be completed. There was a
question of whether the TROs were on the critical path of the project as a
whole and there was the possibility that they wera. If the TROs were on the
critical path of the project then any delay was a day-for-day delay on the
project so that was why it could have been very significant. In the end | cannot
recall whether the TROs ended tip on the critical path or not but there was
certainly a significant issue here. Ultimately, given that much of the area
covered by the TROs, such as the whole of Leith Walk and north Edinburgh,
were not built then the delay of a TRO was not so significant, However it was
significant all the way down Princes Street and through Haymarket.
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Design Assurance Statements

281. | am referred to an email by Tony Glazebrook dated 30 April 2009
{TIE00037854) which noted that SDS had failed to provide Design Assurance
Statements (DAS) in the agreed form. The DAS were supposed to
demonstrate that the design delivered the Employer's Requirements (ER),
operated correctly and safely as required and provided all the evidence that
backed that up. Earlier versions of DAS had been inadequate and contained a
lot of information with no co-ordinated statements. When SDS produced the
DAS | expected that they would be just the same, that there would be lists and
lists of documents and pages and absolutely no evidence of how the well-
known litany of hazards and top risks had been mitigated.

282, |agreed with Tony Glazebrook that the previous versions of the DAS had
been inadequate and had just been jists of documents with the implication that
TIE should read through and find the evidence themselves which was wholly
unacceptable. | cannot remember whether Tony Glazebrook was disappointed
after receiving this first baich of revised DAS in 2009 and whether there was
any improvement in those. | was not particularly involved with DAS as they
were under Tony Glazebrook and David Crawley and the DAS was a technical
process, not a contractual process, and required detailed engineering
knowledge that | did not have. BSC’s and $SDS’s failure to provide the DAS in
the agreed form led to delay in finalising the design because the design could
not be considered finished until the DAS was done.

283. Where relevant, if there were on-street works in the section for that DAS, it
would delay the formal granting of roads technical approval because it was
also necessary for the roads technical approval to demonstrate that all the
work was safe. CEC should not have to wade through all doguments and
work out for themselves whether it was safe or not. CEC had overlapping but
not identical remit when it came to considering safety: CEC was concerned
with the safety of the tram system everywhere that it interacted with roads and
footways and also in the consequential changes to traffic where there were
possible accidents that did not involve the tram itself, for example, if there

Page 121 of 160

TRI00000085_C_0121




were an increased risk of two motor vehicles colliding due to changes in the
road layout to accommodale the tram infrastructure.

Lindsay Road ufilities diversions

284. | recall that | sent an email to Bob Bell dated 22 June 2009 (TIE00362657) in
which | commented on contractual and practical work arrangements in relation
to utilities diversions design at Lindsay Road. There was no issue in dispute at
that time although | was sure that it was going to become one. What was
being discussed here was clarification as fo who was responsible for what
work and how TIE were going to deliver that bit of work. Lindsay Road, in
north Edinburgh, was where a lot of new hausing had gone up in what was the
old Leith Docks. There was a part of the road that had an upward and
downward slope before reaching the turing for Ocean Terminal and Victoria
Quay. The road required to be lowered because of revised junction layouts
even though the tram track was not being laid on this particular street and the
question was if the road was going fo have to be lowered and the ufilities
diverted then whose job was it to design those utilities diversions and also to
carry the physlcal works out.

285, | setthe contractual position out in my email because there was some
confusion about what was being discussed and particularly with Bob Bell
when he said that he did not agree with me. Because | had not previously
explained i clearly Bob Bell had wrongly assumed that all the utility diversions
in this area were under MUDFA, but that was not the case. | ouflined how the
SDS, MUDFA and Infrace contracts worked together to mean that the work
required to the road was not part of MUDFA. The design for utilities diversion
always been SDS’s responsibiiity and that responsibility passed to Infraco, so
Infraco had to be reminded that it was their job to have the design of the
utilities diversions carried out. | cannot remember whether TIE stated the
contractual position and if BSC disputed that they were liable. Under Clause
18 of the Infraco contract TIE was under an obligation to assist BSC to secure
the consent of the statutory undertakers to the diversion design at Lindsay
Road. TIE was being helpful to the infraco at that time. Normally support with
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consenis was given by TIE’s Infraco team — often by me - but in this instance
TIE's MUDFA team was speaking fo the statutory undertakers whose utilities
would have had to be diverted because that team knew them already and had
good relationships. Also it was going to be guicker to get the design
completed for Infraco if TIE helped but that did not alter the fact that Infraco
was rasponsible for managing SDS to have the design done. That was why
there was a difference between what was going on in practice and the

confractual arrangements,

Design changes

288. |recall that | sent a letter to Steve Reynolds of PB dated 19 November 2007
(CEC00196518) which concemned who was liable to pay the fees to obtain
statutory consents. SDS had asked for more money to pay the fees for
improvements and | wrote back to tell them to look back to the confract. That
confirmed that SDS were not entitied to any more meney. SDS had received a
sum of money that covered all their fees and it was not a provisional sum and
the rest was their risk. Either someone in SDS had forgotten and wasn't aware
that they were due to pay the fees or SDS had thought that they would ask
and the worst that could happen was that TIE would work out that TIE were
not liable and refuse to give more money. There was no confusion in the
matter and it was an attempt by SDS to get more money from TIE.

287. |recall that | sent an emall to Bob Bell dated 22 December 2009
(TIE00727821) which attached a draft fetter from Steven Bell to
Martin Foerder (TIE00727822). The draft lefter showed that there were six
specific Infraco Notices of TIE Change (INTC) and the whole issue of
pedestrian guard rail which covered several INTCs, It could not be resolved
whether it was a change and if so how much TIE was due to pay Infraco
without further information from Halcrow, Halcrow was not providing that
information and Infraco was not making Halcrow provide the information. The
letter gave some illustration of some of the Issues that Halcrow's non-
sngagement caused and there were large sums of money attached to some of
those Issues.
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288.

289.

290,

201,

| am referred to a paper dated Z3 September 2010 concerning Dasign
Contract Management (TIE00376289). The paper was not prepared for the
workshop but was Colin Matlock’s note of the meeting of the oufput and what
was discussed from the workshop. [ would struggle to talk through that paper
although | was at that workshaop. | do not remember drawing charis such as
that at any time nor do [ understand the pictures after such an interval. There
was some information that | could extract however the entirety of the note was
Colin Matlock’s and does not make sense to me. | do not remember seeing
the paper after the meeting. Although | was present at the meeting | only have
a vague recoliection of it because | went to hundreds of meetings seven years
ago.

There were some key pieces of information that were worth noting from the

_paper. On page 3, the limited amount of time and cost control that was being

exercised was noted. Another theme was that design could be changed by
Infraco and TIE did not see that until after it had been constructed in some
cases. These changes would not have been a significant issue if the normal
design development clause had held because that was normal design
devalopment. TIE did not need to see minor design changes as they came
along because it did not matter as long as the Employer's Requirements were
delivered and the works were in accordance with all necessary approvais and

consents.

The fact that the normal design development clause did not hold was an
issua. The bullet points were the result of a brainstorming session and had not
been evaluated fully. The paper was ot a coherently organised desaription of
the design process and improvements in the design process. There was a list
of work that could he done without any consideration as to whether it was
good to do or not, therefore somebody had to take that and do further work
with it to make it useful. It was a step in a process but hot the end of a
process. | do not know what happened to the paper after that.

| recall that | sent an emall to Susan Clark dated 19 October 2010
(CEC00135898) which indicated that CEC officials were aware that CEC
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202,

293,

would be liable for costs in excess of £545 million. TIE had had to put a clear
process in place where CEC officials had not just to request changes from me
but also go through the correct change management process to authorise the
additional costs. 1 could notify people to be ready because | had been given
early warning of'changes but | coutd not sign off and issue the formal
paperwork to Infraco agreeing that TIE would pay more money without
completed change documentation, CEC had ta go through the proper process
and then when | get received proper notice of changes then | could agree to
pay more money. It was excellent telling me early so | could be prepared and
had people ready so that there was no delay. There was a period of time in
the first half of 2010 where that process was not being followed and that was
why thers was that discussion here and that was sorted and CEC then always
followed the correct process, at least in relation to design,

| am aware of an email exchange between myself, Andy Conway and David
Carmnegy dafed 13 and 14 February 2008 (CEC01487328) which was about
change requested by CEC. Up to that time CEC had bean asking for changes
and not always completing the full change process. There was a breakdown in
communication that resulted in work not being constructed and it was correct
that the work should not have been instructed. | had to reiterate the
importance that Andy Conway follow the correct process and complete the
paperwork otherwise he would not get what he wanted. The impact was a
delay in the instruction on particular areas of work, which in the big picture of
the other delays that were going on, did not cause a critical path delay. l{ was
a bit problematic but it was resolved without too much discomfort to the tram

project,

] am referred to an email exchange in November 2010 (CEC00158444)
concerning an issue with the Lindsay Road retaining wall. SDS had produced
inconsistent drawings and one of its set of drawings was wrong and there was
a question of how much extra TIE was due to pay BSC. | agreed that TIE
should have resisted paying for the drawings bsing redone because SDS
should have got them right and the cost of fixing that error was SDS's
preblem.
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294, |nterms of the costs of the actual works It was likely that BSC had priced on
the basis of an earlier drawing and would be due the difference in materials
from hrick to York stone. However, | was recommending that TIE ask BSC
why they had not noticed the drawing was wrong until then as they had had
the drawing for a long time. | was also recommending that TIE ask BSC to
show evidence that they had fold TIE as soon as they were aware of the
issue, and as they were obliged to. TIE had to argue every point because
BSC would argue every point back and there was no prospect of settling
matters on an arhicable basis. It had all to be gone through in great detail and
to an extent TIE were going fo make argurments that we may have lost, TIE
had to make those arguments because otherwise TIE were giving up and that
would have cost TIE badly, even if TIE lost some of the arguments.

295, Under the Infraco contract TIE had an obligation to agree and settle changes
quickly but BSC had obligations to mitigate delay and additional costs and, in
TIE's view, BSC was not honouring its obligations. Therefore TIE was
resisting changes wherever they could justify resisting them and if BSC had
not given enough evidence then TIE would try to make them give the
evidence. Where that evidence pointed clearly that TIE was responsible then
TIE would acknowledge that, The situation between TIE and BSC at that time
was very difficult commercially and there was no willingness in TIE at that time
to concade anything without full evidence. TIE that had learnt lessons from the
period of refusing to deal with SDS and any of their legitimate claims because
they had not been performing, and TIE had learnt that that was not an
appropriate way to deal with matters. Where TIE wete responsible we had to
admit that. The relationship had become such that every singie little point had
to be argued because if TIE did not then the cumulative effect would have
been bad. it was indicative of a project that was mired in dispute rather than
attempting to get anything built,

206, | recall that | sent an email to Simon Nesbitt dated 10 December 2009
(CEC00533622) In which | was concerned about the resources available at
CEC. The agreement was that SDS would present the design for approval in
stages and that CEC had enough resource available to process the approvals
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within the agreed timescales. That relied on SDS giving CEC the work that
they said they would to an appropriate standard by the time they had agreed.
What was going on here was a relteration of that and Simon Nesbitt was
trying to position that and by saying that CEC had said that they might not be
able to do thaf as there was a risk, | was stating that there was a risk but only
if CEC's designer did not perform as agreed. Therefore there was a risk but
the cause would have been CEC's. Simon Nesbitt was trying to establish
grounds for a claim fater on and | was replying and not allowing him to do that.

Conclusion of the Infraco contract (late 2007 to May 2008)

297. lunderstood that between 17 and 20 December 2007 discussions took place
in Wiesbaden, Germany, between representatives of BBS and TIE to discuss
the early contractual issues and come back with a clear agreement. 1 did not
have any understanding about what that meant to the contract price. | was not
told whether there had to be changes in the contract price or not. My
understanding was that it remained the case that it was BBS’s responsibility fo
achieve the consents on time and they were liable for that; also that the
position remained that the normal design development clause applied. TIE
staff received a briefing in the first week in January 2008 from Steven Bell
when he returned. | was never taken through any detailed discussion of the
Wiesbaden agreement. | had not ever seen any written Wiesbaden
agreement, presumably there was an actual agreement that was signed or an
exchange of letters, | certainly never saw a signed agresment and | do not
recall seeing an exchange of letters. | was not privy to the detail and was

never shown it,

298. |am referred fo the Design Due Diligence Surnmary Report produced by BBS
on 18 February 2008 (DLADD006338), which was based cn design
information received by BBS by 14 December 2007. | knew that the report
existed but | did not see it and | was not aware of its contents, The report
made assertions on which, although 1 did not see at the time, | am able to
comment how. For instance, mare than 40% of the detailed design had not
been issued by 14 December 2007 was a factually accurate statement, My
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understanding as to how BBS couild fix their price In that situation was that
they had a design and they were competent builders who had people who
could look at that design and work out what was missing from the design and
make a reascnable allowance for that.

299. It was worth turning to a classic example of the issues that incomplete design
caused. BSC made claims for the difference between the so-called Base Date
Design Information (BDDI) and the issued for Construction drawings. For
example, there was no shell grip on roads shown on any of the BDDI and
BSC argued that every area of shell grip that was on the final desighs was
extra and should be paid for. Shell grip on the road was the area hefore a
traffic light where the road would become extra sticky and rough and thus
better for braking. My argument was that BSC should have included that in the
pricing because they were competent people who built roads and would have
known that shell grip was missing from the BDDI. Also no competent road
builder was going to desigh and build a pedestrian crossing without shell grip.
It was hot compliant with Design Manual for Roads and Bridges therefore TIE
had made an allowance for a sensible amount. In the end the final approved
roads drawings had a lot of extra shell grip on them. For some reason CEC
wanted twice as much as shell grip as the Deslgn Manual for Reads and
Bridges stated. Then there was an argument about the extra shell grip belng
an extra cost. BSC knew that when building roads what they had to include
and that should have been the case on every issue. Shell grip was one of the
stark examples where that did not happen.

300. |am aware of the SDS Project Managers Report for March 2008
(CEC01526381) which noted key issues and concerns. | am also aware of
further SDS progross reports (CEC01523027), (CEC01293923) and
(CEC01385690). The construction programme was based on version 22 of
the SDS programme. There were clashes between the design programme
and the construction programme at that time arnd that was going to cause
issues because BSG were going to take a stand and say that they could not
build because they did not have the design.
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301, In some cesoes there was not a complete IFC package. One of the early
structures to be bullt was a bridge over Russell Road for which the design was
not complete but there was enough design complete that the build could be
started. There was enough design information to start digging the foundations
for the bridge as the depth was known and some of the piles for the reinforced
concrete could be started too, What could not be done at the time was to
complete everything for the bridge. The incomplete design meant that BSC
could start work but could only da so much work before the design was
completed. There was a discussicn that BSC would do that and would start
work without a completed set of IFC drawings. Once BSC had done the work
from the design information fhen they were going to have to stop. That was
inefficient but the principle was agreed that BSC would do that and from what
| recall that happened, Then there were to be detailed discussions about
exactly what that meant, which drawings were invelved and when that work

would be started.

302. TIE were having a daily meeting with BSC and SDS to make sure that the
critical items, such as the drawings, were completed and nothing delayed that
other than SDS carrying out the work. With regard to changes due to
alignment with BBS offer and SD$ design, there was a question about BBS
saying that they were going to do something different to what SDS had
designed. Particularly BBS wanted fo build some of the structures differently
because they considered that what was designed had been over-engineered
and did not need such complicated and expensive structures. Also there was
a section where BBS considered that what SDS had designed could not
actually be built. There was one area between Haymarket Station and
Murrayfield Stadium wheare BBS considered it was a very narrow working
space and that they could not build what SDS wanted them to build. There
was a discussion of who was going to pay for the changes required but there
had to be confirmation of what changes to the SDS design were required. |
was involved In discussions to agree the principles but those discussions were
led by TIE’s progratmme team. | was present because | knew that there was
an impact on the design contract; | was involved but not leading those
discussions, | cannot recall whether the meeting was held in the week
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beginning 3 March 2008 or if it was delayed to the following week. | cannot
recall whether Susan Ciark was present but because she was in charge of the
programme team it is likely that she would have been present because the
meeting was important. | cannot recall who was present from BSC at the
meeting. | recall that Jason Chandler from SDS was also present at the
meeting.

303. | am aware of a progress report provided to the TPB on 12 March 2008
(CEC01246825). TIE had problems where the IFC drawings were naot ready to
supportt the construction programme, Discussions were ongoing about the
extent to which it was reasonable for BSC to start work on the drawings that
they had which they could start but not finish, rather than waiting until they
have ail the drawings before starfing. Pressure was also being put onto BSC
to get the drawings to CEC to get them approved. TIE was leaning on CEC to
make sure that they had enough resource to approve them, not just within the
eight week timescale, but as soon as it could possibly be achieved. TIE made
it clear to CEC why there was urgency and that they should go as fast as was
reasonably possible. CEC had to do a proper job of approval and could not
just say that everything was accsptable. CEC had {o review the proposals
properly but they had to be aware that they could not take thelr time becalise
it was costing money if they did. There was a pracess of trying to mitigate the
probiem by having BSC start construction and get as far as they could without
a finalised design. Also there was a process to have BSC lean on SDS to
finalise the design and put pressure on CEG to make sure that they were
aware of the consequence of not going as fast as they reasonably could,

304. | am aware that David Leslle, the Development Management Manager in
Planning at CEC sent a letter to Willie Gallagher on 31 March 2008
(CEC01493318). | also note that Duncan Fraser sent a letter to Willie
Gallagher on 3 April 2008 {CEC01493639) setting out similar concerns by the
Transport Department relating to Technical Approvals and Quality Control
lssues. Setting aside the tone of David Leslie's letter, he was trying to say that
seeking to blame CEC was not helpful in terms of the issue. TIE was fully
awatre of the issues and there was a sense in which David Leslie was not
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telling Willie Gallagher or me anything that we did not already know and that
we were not already dealing with. The fact that the letter was sent provoked
Duncan Fraser to do the same and tells TIE that it was CEC setting out their
position for the record,

305. There was a need for SDS to provide the prior approval applications that they
said thay were going to, up to the quality that they had said and at the time
promised. if SDS did not provide the prior approval applications then CEC
refused to guarantee that it would process them within eight weeks.
Everything considered, SDS did deliver on time, to a good quality and there
were some differonces of views on the drawings and SDS had to go back and
do some more detail on some of them. For nearly all applications the prior
approvals went through within the eight weeks relatively straightforwardly with
only a few small changes. In terms of difficulties that could arise after
Financial Close, my understanding at that time was if getfing prior approval or
getting roads technical approval led to a substantive change in the design
then that was not normal design development, If that was the case then BSC
were going to be entitled to claim for the difference in costs and implementing
the design and also in design delay caused by BSC having to change the
design and TIE would have to meet that cost. If there were small changes
which were normal design development then BSC just had to accept that. The
judgement that had to be made was how much monéy was to be allowed for
CEC planners changing their mind or forcing a change in the design and also
with regard to the roads. There was extensive discussions in TIE about what
was allowed within the terms of normal design development. The discussions
covered what should be done to reduce the risk in the first place, how TIE
could make sure that what went to the planners was satisfactory, how to allow
for the fact that there were going to be more issues and whether TIE dealt
with them. The discussions concluded that there wouid be a very traceable
process that allowed CEC to know the cost of a change that BSC would claim
from CEC before CEC finalised their decision on the change. That progess
had been put in place before Susan Clark asked whether Andy Conway was
aware that CEC were going to have to pay for the particular change (see para
291 above) and they had to fill in the change forms at that time. That process
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was put in place but there was a petiod where it was not being implemented
because everybody was so busy,

306. |am aware that the Infraco contract close took place on 14 and 15 May 2008
which included Pricing Schedule 4 (USB00000032). After an agresment was
reached between BSC and TIE, | understood that BSC bote the Hability for
incomplete design; that BSC had priced for the fact that the design was
incomplete and for outstanding statutory approvals and consents; that BSC
had priced for misalignment and that TIE were only llable where the chahges
went beyand the normal design development, which was defined in the
contract. That required to be followed through to agree the BDDI so that it
could be determined if the final design had changed. The Notified Departures
arose whera there were changes that were not part of the normal design
development. There was an exception to that in Schedule 4, where there was
no BDDI for a structure at all. In Schedule 4 — Appendix B, page 40, there was
a list of provisional sums, however those provisional sums were for changes
where people had agreed at the time that there was not enough BDD!
information {o price from. Some of those provisional sums were extra overs
because there was some design that was going to change so there was a
sum allowed for the fact that the design was going to change. There were
13 defined provisional sums and there were another nine undefined
provisional sums which weia much less than those. There was an allowance
for minor utility diversions and archaeology and but they were not based on
any design at afl. So there was an expectation that there would be a limited
number of changes which Infraco could not have priced because there was an
aroa where there was no BDDI.

307.  Whether any given misalignment was TIE's liability depended on why there
was misalignment. Arguably if SDS had not designed something that was in
accordance with the Employer's Requirements then that risk had to go to
BSC. If what BSC wanted to build did not align with the Employer's
Requirements as BSC's risk. My understanding was that if BSC wanted to
build a thinner cheaper wall then it was their problem to have that approved,
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and if they could not get that approved for good technical reasons, then that
was their problem and thelr risk.

308, | recall that | saw a copy of Pricing Schedule 4 (USB00000032), after contract
close, however | did not see it while it was under discussion. | did not see
Schedule 4 for some time after the contract award and it was only when TIE
were trylng to value changes that | saw it. Schedule 4 was available because
the whole contract was published on the intranet to most people in TIE some
weeks after the contrast was signed but | only accessed it as and when |
required. Most of Schedule 4 was concerned with how much did It cost to
construct the design, which was not an area that | had any expertise,
therefore { did not have any general views on Schedule 4.

309, |recall that Schedule 4 included certain Pricing Assumptions, which were a
standard part of any contract of any size. When 1 do contracts presently for my
current company, | will tell my client the price and the assumptions | have
made, and if those assumptions were not right then either the price or the time
was golng to have to change, Therefore a particularly big contract such as the
Infraco contract was bound to have pricing assumptions and if there were
changes from those assumptions then TIE and BSC were obliged fo deal with
the change. From the Infraco point of view they were concerned about when

those assumptions did not hold.

310. My understanding of Pricing Assumption 3.4.1 was that the given design
would not change, normal design development was going from preliminary
design to final design. The BDDI was partly preliminary design and partly
detailed design. Golng from the preliminary design to the construction design,
if the design principle was changed then that was not “normal design
development” and TIE would have been liable. If the shape, form or outiine
specification was changed then TIE would have been liable, For example, if a
bridge with two arches changed and became a bridge with three arches, then
the difference in cost was TIE's praoblem.
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311, trecall that BSC argued, for example, that a retaining wall that was 9.7 metres
was a different shape from a retaining wali that was originally designed to
stand 9.6 metres. | wouid disagree with that and my view was that if it was the
same baslc shape and it happened to be slightly different in size that did not
mean it was a different shape. If the radius of curvature was 1220 metres as
opposed 1200 metres that was not a change in shape in my view but BSC
argued that it was. BSC argued that If there was any change in dimensions or
materials from what it showed in the BDDI then that was a change and that
was clearly not what was intended by the contract. Whether the wording was
sufficiently hard and defined was a good question. If | were ever going to rely
on normal design development and pass the costs onto the contractor, | would
want very explicit definition of what notmal design was and not leave the
definition of form and shape so spen to interpretation. | believed that BSC
knew what TIE's interpretation of form and shape was in relation to changes
but BSC thought that they could and did argue that it did not mean that
commercially and legally. | was deeply disappointed that the adjudications
found in favour of BSC for the interpretation of changes to normal design
development because | did not believe that there was ever any doubt in BSC's
mind as to what that phrase meant to TIE and what it was intended to mean at
the time at which BSC signed the Infraco contract. | believe that BSC used the
fact that thero was some possible ambiguity in that phrasing to argue that it
meant something that it did not and they were able to do so successfully,
which was traumatic for the tram project.

312, In respect of design related Notified Departures, | was expecting BSC to
submit a notified departure for the fact that SDS had not kept to version 22 of
their schedule which was the baseline included in the Infraco contract. There
was an expectation that there would be a small number of notified departures
almost immediately after the Infraco contract was signed. For example on
25 November 2007, the final alighment for Picardy Place had hot been
agreed. Therefore | expected a design-related notified departure because
there had been a discussion with CEC in December 2007 that had not
concluded what Picardy Place should be like which was not shown on the
BDDI. TIE were axpecting a small number of those design-related notified
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departures and those were in the provisional sums as the extra over for the
L.ondon Road junction, for Picardy Place and for York Place. it was expected
that there would be a small number of those going forward because of
genuine significant changes in design and structure but the number of notified
departures infimated was a lot more than expected and not consistent with the
intant of the definition of normal design development.

313. | note that the BDDI was defined in Schedule 4 (paragraph 2.3,
USB00000032), as meaning “the design information drawings issued fo
infraco up to and including 25" November 2007 listed in Appendix H". | was
not entirely aware of why Appendix H did not contain a list of drawings as it
should. Appendix H should have had a list of specific drawings with version
numbers so that there was no argument about what BDDI was and it was a
failing of whoever assembled that part of the contract that it did not. That
could only have been a TIE failure and | am not clear why there was a TIE
failure there, It did cause a problem because there were arguments about
what was in the BDDI. TIE did not have initlally a good record of what
drawings Infraco had at the time on 25 November 2007, As | mentioned
earlier, SDS had provided the procurement team with drawings direclly and
had not gone through proper document control, The confusion over BDDI was
a consequence of soms drawings being given to the procurement team and
therefore given to BSC as a bidder without them going through document
control and there was no proper record of them. However, when the BDDI
was sent fo BSC it was done by file transfer protocol server {o server, so there
were setver records for which files were supplied, It was then possible, from
those server records, to reconstruct what the BDDI| contained but it caused a
lot of argument before that was done, It took a lot of work to establish what the
BDDI contained and that was unnecessary work because proper document
control discipiine had been followed during the bidding process. It illustrated
that it was tempting to just carry on with the work because it was running tight
against the deadline and not following proper document control did not seem
harmful. Unfortunately people did not foresee the consequences of what they
were doing and that failure was painful for TIE later, in that it caused

unnecessary work,
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314, The BDD! was fixed with reference to 25 November 2007, ratlier than a later
date, because that was the design on which BSC did its due diligence
exercise. TIE didn't give BSC more information and make them do the due
diligence exercise again to reflect that In the prices because it wouid have
taken time and caused further delay. Everyone, including BBS, thought that
we would be signing the Infraco contract imminently at that time. in that
context, TIE did not want o be delaying malters and asking to redo the due
diligence exercise. However, the time it took to sign the Infraco contract added
up fo four months, so perhaps it would have been possible {o ask BSC to redo
the due diligence, but at no point did TIE think that coniract signature was
going to take months.

The dispute {events after May 2008)

318. [ am aware that a dispute arose between TIE and BSC in relation to the
interpretation of the Infraco contract including, in particuiar, the pricing
provisions in Schedule 4 and the change provisions in clause 80. There were
claims from B3C in relation to a variety of matters and not only aboht‘whether
the design had changed or whether it was late such as claims for unforeseen
ground conditions or allowances for weather, | dealt with all of the INTCs to do
with design to do with failure to complete the design and failure to get design
consents. | did not deal with any INTCs that were fo do with any changes in
form and shape as those were dealt with by the commercial team. | was
asked for my opinion and Interpratation of the agreement and whether
something was normal design development or not. | was not asked about
whether some change was consistent with TiE's interpretation of normal
deslkyn development.

316. |did not play any part in the resolution that happened between TIE and BSC. |
was not Involved in the mediations or anything from them, all | did was provide
factual briefing to TIE senior management. | am aware that there were 738
INTCs that were intimated by BSC between contract close in May 2008 and
the Mar Hall mediation in March 20114, What was unusual was the cumulative
value because there could reasonably bo 738 smaller changes on an
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infrastructure contract of that scale that could add up to a few million, It was
the scale more than the number of INTCs which was greater than what would

be reasonably expected on a contract of that size.

317. Most INTCs could be grouped together into common themes although there
were some odd ones that did not fit in any of the groups. For example, one of
the groups was related to delayed construction due to the design being late.
Another group was if the design had changed under the pricing assumptions
3.4.1, which was then not normal design development, so what BSC were
being asked fo build was not what they had priced to build. A third group was
that the change of design was because the approval body, GEC, had asked
for it. Those were the three biggest groups of INTCs. There were then various
other matters to do with third parties who would not grant access to land at the
time wanted or that Network Rail would not let BSC do the work at that
particular time and there was a group of INTCs arolind that which | was not

particularly involved in.

318. | had litle sympathy for the validily of the BDD| changes from normal design
déve]opment except in a few cases such as the Lindsay Road retaining wall
where the finish changed from brick to sandsfone. The difference in materials
was something that TIE had to pay for. There were instances where | would
have said that it went beyond the intent and TIE’s understanding of normal
design development but most of what was being claimed as not being normal
design development was actually normal design development. If BSC had
priced as they were supposed to then the change would have been included
in the price, What was particularly galling was that BSC probably did price that
way and were, effectively, wanting paid twice for the same work. Thersefore |
did not believe that the BDDI changes from normal design development were

valid.

319, There were a number of programme issues that would have been valid had
BSC managed SDS properly. if BSC had tried at least as hard as TIE did to
manage SDS and did not succeed in preventing delay then they wouid have
been justified in claiming for delay. Although TIE fried hard to manage 808,
we also did not succeed in preventing delay, However, | do not believe that at
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any time BSC managed SDS with the same degree of diligence and

determination and support that TIE did while | had managed the SDS contract.
Overall there was some validity to the design delay claims but not at the scale
that BSC were doing; they were trying to get every penny there was out of the

Infraco contract,

320. 1n my view it was good that there was a clear outcome to the mediation
discussions which tock piace at Mar Hall in March 2011 to resolve the dispute
between TIE and BSC. There had to be a resolution so that the tram project
could continue but the mediation finalised that what would be built would not
be as much as there should have been. The mediation was the final
acceptance in the contractuai dispute between TIE and BSC that had carried
on since May 2008, BSC had pursued a successful strategy and had been
paid far more than might have been expected and had deliverad less for that
money, and all of TIE's efforte had been in vain.

321. | am aware that a Settlement Agreement was signed in September 2011
belween TIE and BSC. | played no part in the negotiation of the Settlement
Agreement. The Seitlement Agreement just implemented the Mar Hali
mediation and by the time it was actually signed | was no longer working in
TiE.

Project Management, Govarnance and Relations between TIE and CEC and

other parties

322. | had some concerns in relation to the performance of TIE, as an organisatioh
and In relation {o some individuals. TIE was a new organisation in 2002 and
as a company there were teething Issues with it because it was a young
organisation and it had to learn fast. There were some big opportunities and
benefits from TIE being a young organisation that was not set in its ways.
Overall those benefits, throughout TIE’s existence, outweighed the problems
that came from being a young organisation but problerms.
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323, There was a question of whether Michael Howell, the original TIE Chief
Executive, stayed slightly too long. Michael Howell was great for getiing an
organisation going and getting it sorted and moving it forwards, Once that
organisation was in a steady state and was up and running then it could be
argues that Michael Howell might have stepped away from TIE and created
some other new organisation because that was what he was very good at. If
Michael Howell had left siightly earlier it would have been befter for TIE but
that was a minor issue and | am not criticising Michael Howell, TIE's Board
had to recognise when someone had made thelr best contribution and had a
grown-up conversation with that individual about when the transition should be
made to a new management teamn. The sama situation arose with the original
Tram Director, Alex Macaulay. There were times when | was at TS when | had
said to TIE senior managers and board members that the time was coming to
change from one type of leader to somebody with a different skillset, because
the project was reaching a new phase. So there were times when | was
concerned about whether that was going to happen or not and there were
times when | had to communicate that. Generally people made way as
appropriate when it was time for a change of leadership.

324, |recall that there was an instance in early 2006 where there was a terminal
failing out between lan Kendall as Tram Project Director and Neil Renllson as
Chief Exscutive of Lothian Buses, which made lan Kendall's position
unsustainable. In the run up to lan Kendali leaving and immediately
afterwards, that fallout definitely had an impact on TIE's performance. it was
clear that lan Kendall and Neil Renilson could not work together successiully.
They had a clash of personaiities in the way they worked and were unable to
find a way through that, which had an impact that was only resolved when lan
Kendall left. [t was clear 1o the TIE Board that the only way that faflout would
have been resolved was if one of them stepped away from the tram project.

326. Overall TIE’s seniar team did a vary good job of growing an organisation from
scratch to have had the capability to let and manage the contract. There were
individual decisions that people made that | disagreed with but that was very
easy with hindsight. Even when | disagreed with some of the decisions that
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people made, | would not extend that to personal criticism of them and
suggest that they performed poorly as a result. However there were specific
instances where a transition of one skillset to another was required.

326. | recall that in 2005, there were times where the roles and responsibilities of
each of the bodies involved in the management and governance of the project
was not sufficiently clear to individuals working on the project. At that time
there was a discussion about the new roles and definition of what the Tram
Project Board was faor and who was on that board. At that time there was a
tack of clarity and people were somewhat confused. As the fram project grew
It pushed the boundaries of the existing framework and that had to be
reviewed to check it was still fit for purpose and make changes as necessary.
The problem was not whether the rales were clear, it was whether peaple
were always acting in accordance with their roles.

327. The corperate bady that | would level that eriticism at most was CEC. CEC
had passed the detall of the delivery onto TIE because it was not well suited
to the actual delivery of the tram project itself. Then CEC acted as though they
had no responsibility and no accountability anymore and that it was TIE's
problem thereafter and that behaviour was wrong. However, not all CEG
officials and politicians were like that, It was telling that the leader of CEC and
senior officials had to be summened by the Scottish Parllament and made fo
give evidence in support of the Tram Bills. CEC tried to avoid appearing
before the Parliament in support of the tram project. Parliament was
understandably very irritated that they had to ask CEC to come and that they
had not volunteered. }t sent a telling message that said that CEC wanted the
tram project but not if was going to cause discomfart to them. CEC at ho time,
had throughout its organisation taken seriously that it was accountable for
everything it did on the tram project. Nor did CEC take seriously that the tram
project was their project and was more important than anything else that they
were going to do and that they should be more involved, There were many
people within CEC where that would not be a fair description of their individual
contribution to the project. However, culturally as an organisation GEC did not
organise itself to back the tram project untll it was far oo late, if at all, to

Page 140 of 160

TRI00000085_C_0140




accept the responsibllity for its actions which impacted on the tram project
plan, Fram 2001, | always considered that CEC was the body or organisafion
uitimately responsible for ensuring that the tram project was delivered on time
and within budget. However, CEC did not act as if that was the case,

328. In my view, the relationship between TIE and CEC was fraught in some ways.
CEC acted as If they could leave all responsibility for the tram project with TIE
which was part of the bad relationship between them. There was resentment
with some people in the CEC that they were not allowed to be the client of the
tram project. CEC disagreed with the narrative that [ put forward about the
fallure of the busway, the failure to implement congestion charging, failure io
let the contract for the western peripheral road. As individuals staff at CEC
may be correct and have done all they reasonably could but as an
organisation CEC had not delivered. There was a lot of resentment from those
who were left behind in CEC about how much some of the people in TIE were
earning and that did cause angeing problems. Some of them got over that and
reacted weil and others continued to be unhappy for a long time and were not
sad to see TIE struggle,

329. | recall that there was initial deep suspicion from TIE of the motives of TS,
which was the Scottish Executive before TS was created, There was a big
cultural difference between the way In which Civil Servants spoke and the
concerns they had and people who were used fo delivering the work. it was
not natural for those two culfures to go well together. The creation of TS
moved the Civil Servants more towards TIE in terms of attitude and focus on
delivery. There was initially quite & lot of suspicion from TIE, that coming from
TS my involvement was not to get the work delivered but that | was there to
string the project along and then kill it off, it took work to overcome that view
from TIE and [ spent a lot of time both in meetings and soclally with TIE
peaple to get them to accept that | was upfront with them, TIE people also
saw that | was trying to help TIE navigate the difficult political and
administrative set of challenges and governance that had to be done and what
| was doing was in the best interests of the fram project. We had the same
objectives and it took time to build my relationship with TIE people but | built
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that relationship very successfully. It was a testament to the fact that | built
that relationship that when | was going to leave TS that TiE they were kean to
have me work for them.

330. The relationship between TIE and Infraco was difficult from the start despite
TIE's best efforts. There were lots of good individual relationships between
individuals in TIE and individuals in Infraco. Simon Nesbitt, who was my
opposite number in Infraco, was a good person who | got on well with and on
a personal level, but he took positions that aligned with BSC's corporate
position. Simon Nesbitt and | were a fong way away from agreeing on a lot of
issues but it was done in a way with Simon Nesbitt and Baltazar Ochoa, who
was the commercial person for Bilfinger, where there was mutual respect and
regard for each other. What was terminal fo better personal relationships
between TIE and TS being more widespread in the tram project was that BSC
refused o work without settlement of claims first. BSC could have sald that
they were going fo start building on the tram project, instead of being focussed
on wanting the ¢laim settled, and not let the commerclal fight stop the work,
which was what TIE wanted. There could have been an amicable seftlement
in that situation between TIE and BSC, but BSC refused to work for
commercial reasons which meant that they had used up all their goodwill from
TIE. Once BSC had made the decision that they would not work untit they had
won their claims, people in both TIE and BSC still had goodwill with each
other at a personal level but none at an organisational level.

331, inmy view, TIE did not ever attempt tc deliberately mislead TS or deliberately
attempt to mislead CEC. There was information that TIE shouid have shared
more explicitly than they did, however that was a tough call and in my view
there was not any deliberate pattern of deceit by TIE. There was a fension
between TIE and TS where TIE asked why TS wanted a level of detaii when
they were not supposed to. There were guestions asked of TIE that probably
should not have been asked, both by TS and by CEC, which probed into
levels of detail that they should have stayed out of. There were some
instances where TS were not kept fully Informed, such as when { discovered
that matters with SDS were wotse than | had believed before | moved from TS
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to work at TIE. In my view, TIE did not deliberately mislead me when | was at
TS about SDS, but TIE did not always have a strong enough understanding of
the underlying causes of some of their problems, Therefore, TIE were not able
to report as thoroughly to TS as they should have, '

332. Any failure to engage from CEC officials was about personality differences.
Some more junior CEC officials were resentful of what people in TIE were
being paid but they were not deliberately obstructive and awkward, The
concern was greater at the top of the arganisation. | recali that in 2005, | along
with Kenneth Hogg and John Ewing met with Tom Aitchison to tell him that the
tram project was the biggest thing that was going to happen in Edinburgh in
50 years, | told Tom Aitchison that | needed him to deliver that message
because not all of CEC's pecple were acting as though that was not the case.
At that time it was the run up to the first announcement in 2006 that indexation
was going to happen in March 2006. There were a lot of people in CEC untll
quite fate on in the tram project who wanted fo criticise and make comments
and be difficuit about approvals without regard to the consequences. It took
continuing pressure from senior officials in CEC to get some of those people
in CEC to accept that the issues were important and had to be dealt with for
the good of the tram project.

333. When | joined TIE in 2007, in terms of the people in CEC who were actually
doing the reviewing of applications for approvals, there was no sense of
settling for what was good for the tram project as opposed to what they
wanted, and it took time to get that to happen. Some people in CEC moved
quicker in the reviewing of applications for approvals than others in that
respect. SDS did not help because they did not always respond well to
comments from CEC.

334, |recall that | prepared a paper dated 12 May 2006 (paragraphs 9-14,
TRS00002527) in which | made comments on CEC’s commitment to the tram
project. it was a key Issue whether CEC supported and believed in the tram
project. At that time, CEC had put little money into the tram project but had
been content for Scoftish Ministers to make the vast majority of the funding,
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which was more than the 91% to 9% split of funding coming from TS up to
that point. CEC had in the run up to that paper not been willing to say how
much money they had found to contribute. In January 2006, CEC finally stated
that they would contribute £45 million. CEC's contribution was going to be
funded predominantly by developer contributions. Their position was that they
would contribute the money, but maybe not until later, because they would
only contribute the money once they had got the developers to contribute. My
view and that of Scottish Ministers at that time was that that position was not
acceptable. CEC could have borrowed the money unti! the developer
contributions came in. CEC should not expect to be able to borrow the money
interest free from TS.

335. The phased delivery strategy was the first time that CEC accepted the reality
that it could not have everything it wanted in one go. CEC then accepted that
it may have to raceive the funding for the tram project in phases. What CEC
wanted was more than the Scottish Government would buy for it and therefore
CEC was beginning to say that they would prioritise the work in phases and
that was concerning. | also had concerns (paragraph 14 of the paper) about
CEC aligning various departments to support the tram as far as possible
without falling foul of its other statutory duties, There was also a big concemn
that what the CEC planners or the roads psople would insist on was
excessively more than required for the fram project. TS continued to keep the
pressure on at senior levels in CEC, Had the original deal that was agread in
principle between TS and CEC been concluded, which it never was, then
there would have been conditions in the grant that forced CEC to take a much
bigger share, possibly 100%, of the changes that CEC instigated to the tram
project. CEC would have had to pay for where thelr preference increased the
cost of the project. However, that agreement between TS and CEC was hever
concluded because of the change when the SNP administration came into
power.

336. T8 had insisted in the agreement in principle that CEC were not going to get
to buy extra nice streetscape or anything else at nine pence in the pound with
the Scottish Government putting In the other ninety-one pence. CEC were
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going to have to find that money themselves and that had been made clear to
them by TS. At ¢he point there was rgal ambition by CEC to transform all of
paving in central Edinburgh and GEC wanted 1o use the tram project as a
catalyst to do that. Also CEC had a plan te change the paving slabs all around
St Andrew Square and the message that had aiready gone to them from TS
and reiterated was that CEC could do that if they wanted at the same time as
the tram project but they would not get any money for that from the tram
project. The tram project was not going to cross-subsidise other CEC projects,
and If CEC fried to change the tram project in order to do that then it would
have been at their expense. That message was being conveyed politically by
the Transport Minister to the Leader of the Council and to CEC’s Chief
Executive of how matters needed to stand if CEC wanted the tram project to
go ahead, That continuing consistent message was going on in response to
TS's concerns, CEC did gradually demonstrate greater commitment to the
tram project but they never were brought 1o show the level of commitment that
| wanted. TS and Scottish Ministers lost all ability to influence that when they
committed to giving £500 milfion and no more. That was intended to force
CEC to take responsibility for the tram project, which they did only to a limited
extent.

337. | recall that [ prepared a briefing note around 23 May 2006 (TRS00010569) in
which | ecommented on the abllity of TIE to deliver the tram project. That was
part of a wider briefing pack to be used in meetings with CEC. The briefing
note consisted of bullet point speaking notes. | had not written anything such
as that that was a fully completed paper. | was not recommending anything to
anybody, it was a briefing note. That briefing note was probably for hriefing
gither Malcolm Reed or more probably for the Minister, and that briefing note
has been extracted from that brieling pack. It may be that only that one page
was relevant to the tram and filed in the tram file and the rest of it was filed
elsewhere, The briefing note was about TIE having a full team for Tramco and
needing to recruit more, and more experienced, people for the Infraco team.

338, The {fone of the briefing is such that it must have been for a private meeting
with CEC bacause it included the phrase “the biggest barrier fo effective
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delivery was performance of Cily of Edinburgh Councif'. Those were
messages that had to be conveyed in private because if they were said
publicly that would have created Huge harm rather than the good that TS was
attempting to achieve. The message to CEC was that they had to have clear,
effective decision-making in progress and a miore active role in the tram
project. That was a message that TS had conveyed to Tom Altchison
previously, CEC's performance and engagement improved and was
continuing to improve; there was better govemahce in place; there was better
angagement but it hever reached the level that they needed. Ministers gave
away TS’s ability to continue to influence the tram project when they wanted

to cancel it.

339. 1recall that | sent an email to Bill Reeve dated 1 March 2007 (TRS00003960)
which referred to systems failures by TS and TIE. The comment about system
failures was not a big issue and it was a cheap opportunity to tackle those
Issues, That was a specific Instance where the governance process of the
project was not followed and TS, specifically Bilt Reeve, had an opportunity to
have stopped that but he did nol realise that he should have. Bill Reeve did
not realise that the issute had been raised and decided at the TPB the week
before, which | attended. If Bill Reeve had known that, then he would have
sald so when It was raised again at the TIE Board. If | had done a note of the
TPB as normal, then Bill Reeve would have been aware, but | did not get to
doing the note because | was busy with other work. Bill Reeve then did not
communicate back to TS that the malter had been raised at the TIiE Board, so
everyone else in TS thought that the decision taken at the TPB was still the
position when Biil in fact knew that that was not the case. Bill Reeve was likely
also too busy, as was easy when you were trying to get a large amount of
work done, to complete. Bill Reeve and | shauid both have been more diligent
about at least writing a short note so that we did not leave each other exposed
in that way again, and we agreed that we would do that.

340. The tram project system failures were more serious. TIE had an obligation to
notify TS before any public statement and they did not do so, and TS were
very unhappy about that because it put TS in a vety bad position. TS could
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not support TIE publicly if TS did not know what TIE were going to say. Much
more significant was that the issue should never have been considered by the
TiE Board. The TIE Board should not have accepted that issue and should
have refused to take a decision as it was outwith the remit of the TIE Board.
The TIE Board had clearly not grasped at that time that it was not responsible
for any detailed questions and it did not have any decision-making powers on
the tram project. TS had to reiterats that to the TIE Board and remind them of
their role in the governance. There was a written agreement about how the
governance worked and the TIE Board had to follow that. | had a direct and
clear conversation with Willie Gallagher after that and told him that |
understood that a mistake has occurred and | expected that the mistake would
never occur again. Willie Gallagher acknowledged that a mistake had
occurred and that it would not happen again, These issues had to be fixed
because it could have happened with a much bigger and more significant
issue which would have caused bigger problems rather than a some minor
fuss and concem in the media. There was never a failure of TIE 1o report back

to TS on significant issues again,

341. |am aware of Jerry Morrissey’s letter to Matthew Crosse dated 7 June 2007
(CEC01519310) which was for meeting on 13 August 2007 of the Edinburgh
Tram Project Quarterly Panel Review. | attended panel review meetings and
they were certainly more than a box ticking exercise. | would not have taken
three days of my time every quarter sitting in those meetings to waste time.

342, | am referred to an email sent by Kevin Murray in TS to Bob Bell dated 8
February 2010 (CEC00536270) which alleged that TIE had not provided
sufficient notice or complete information to TS that we would need them to
take decisions. That was a one off and Kevin Murray was saying that if he'd
known about matters sooner then that information couid have been reviewed
earlier. |t was not Bob Bell's style to withhold information where it could have
been sent. There may have been a difference of expectation as to how quickly
TS could respond to questions. The email showed that there had been a
discussion between Beb Bell and Kevin Murray rather than me. | am not clear
how long it took TS to respond to this matter.
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343. Inmy view, TIE and TS no longer worked tagether effectively after the debate
an the tram project in the Scottish Parliament in June 2007 hecause Ministers
scaied back TS's involvement except for the Gogar intermodal station. TS
received their four-weekiy reports and they discussed the four-weekly raporis.
TIE were frustrated that John Ramsay kept trylng to go beyond the terms of
what he was supposed to cover in the discussion in the four-weekly reports.
He kept trying to be involved when the terms of engagement were clearly set
but TiE felt that John Ramsay was always frying to push the boundaries of
that. | was never in such a meeting and cannot comiment as to whether that
was true or not. That relationship was a bit stralned. The Gogar intermodal
station project was something completely different. That was a change to the
tram project that Scottish Ministers wanted and was outwith the original scope
of phase 1a, It was agreed that it would be an entirely additional cost to be
borne entirely by Ministers in addition to the £500 miflion grant and was in no
way relevant to the final cost. In relation to the email, Kevin Murray was TS's
project manager and at that fime they were discussing the design of the
Gogar intermodal station, which TS were funding and that TIE had to pay BSC
for. Everything here related solely o that further intervention and did not have
wider relevance to the fram project.

344, | am referred to emails dated 11 June 2010 ({CEC00336394) in which CEC
Legal suggested that had they been involved in the negofiations of the Infraco
contract then there wouldn't have been any difficulties experienced. | had
never seen these emails before and | was amused at the content. It was a
blatant attempt by CEC Legal to recreate history and change it in their favour.
CEC Legal's view was offered with the benefit of hindsight and was also not
true. As Andrew Fitchie stated in his email there were many communications
between him and Gill Lindsay during 2007 and 2008 which contradicted the
position that CEC Legal were not involved. { had limited knowledge of the
matter as | was party to only some of those discussians. However, | was
present at meetings to do with the areas of the contract | was involved in and
there were CEC lawyers also present at some of those meetings. CEC
lawyers had sight of what was going on and where. CEC lawyers were frankly
hot experts in that sort of commercial contract and there is ho reason why
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they should be. Gill Lindsay from CEC Legal and Colin Mackenzie were
present and had as much visibility as they wanted. They were not present a
every meeting and there was an element that they would not have added
value being present at every mesting. They were present at some of the
meetings and had access and could have queried anything they wanted at the
time. Suggesting that they were left out of the process was not true and was
them offering with hindsight a version of events which was not supported by
confemparary notes.

345, There were deep and important questions to be asked of Andrew Fitchie as to
why the contract did not do what TIE believed it would do because he was the
architect of the contract. It was certainly not fair to suggest to Andrew Fitchie
that if only he had CEC lawyers involved that his problems would have been
avoided. CEC Legal were not present at all meetings and they would not have
had the commercial expertise. It was a deep legal question and 1 am not a
lawyer but CEC lawyers had every opportunity that they wanted to be

informed.

Edinburgh Gateway

346, | recall that | received an email from Gregor Roberts dated 8 June 2008
(CEC00938141) which suggested that | was to be the project manager for the
Edinburgh Gateway and it records that it was being fully funded by TS. At that
time | was working for TIE and | was inheriting something that | had started in
whilst at TS in 2007. When Edinburgh Airport Rail Link was cancelled,
Scottish Ministars sald instead of an airport heavy rail link they wanted to have
a tram/heavy rail interchange, There was already an Interchange between
trains coming from Glasgow at Haymarket, and there was ais¢ an interchange
of trains coming from Bathgate, Stirling and Dunblane at Edinburgh Park.
There was no good interchange for trains that were going to go over the Forth
Bridge. My advice to Scottish Ministers had been an option to replace EARL
by building & new tram stop and prodiice an interchange on the Fife line at
Gogar and that would take the place of EARL. At that time | also advised
Ministers that they could end up with the world's most expensive tram stop
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doing that because, although the tram stop itseif was nof patticularly
expensive, it would have caused distuption fo the tram project,

347, Going forward two years to 2009, | was in TIE and TS then said that they
wanted to do the Gogar intermodal station project and would like TIE to
design and secure all the approvals for a tram stop at that location. | was then
responsible for managing the design and agreeing the confract change to get
BSC to do the work. | was also respaonsible to manage BSC to produce the
design for the Gogar intermodal statlon project, also known as the Edinburgh
Gateway and the Gogar Interchange,

348. | recall that | received an email from Alan Coyle dated 6 October 2010
(CEC00022689) which attached a draft offer of grant etter (CEC00022671)
for the sum of £8 million associated with the Edinburgh Gateway project and
schedule (CEC00022670). It was hard to say exactly how much difficulty and
delay it caused TIE. When TIE was In dispute with BSC about the scape of
works that TIE wanted and whether BSC were entitled to more money for that
work, the last thing TIE wanted to say was that there was another change to
the scope that we would like BSC to do. TIE was already in dispute with BSC
but it had not yet reached the hideous levels that It did in fate 2010.

349. At that time, TIE were then to tell BSC that here was something that would
cause further delay, change the scope and give BSC any number of excuses
to blame TIE for all sorts of problems. That risk existed and was bad news if
TIE was to change the scope of the tram project which was being constructed
at that time. |t was not as extensive a change fo the scope of a project under
construction as was the case of the Holyrood Parliament building. One of the
iessons of the construction of the Holyrood Parliament was that once building
had statted it was a bad idea fo change the scope of what was being buit.
That was precisely what TS had instructed TIE, first to design and then to
change what they were already building. There had already been work done
on the site at Gogar, and the tram depot was already being buiit nearby. If it
all worked out then TIE were going to change the earth works that were
required very significantly by building a large new retaining wall and changing
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the track alignment. The track had not been faid but TIE were going to have to
change the earthworks that had already been done on site. it contributed to an
extent but it was not the underlying cause of delay and difficulty, it was not the
excuse on which BSC hung all of its difference in the interpretation of the
contract, but it made the situation mare complicated in what was an aiready
difficult situation. Quantifying exactly how bad that was, it was certainly no
more than 10% of the difficulty that was belng experienced, but it was not
helpful at all.

350. [recall that | received an email sent by Julie Smith dated 15 July 2010
(CEC00341540) which contained an extract from Stephen Bell’s report to TS
in which it was estimated that the Gogar Interchange, or Edinburgh Gateway
project, could delay the fram project by 68 months. To clarify, the email was not
sent by Julie Smith on behalf of Mandy Hasburn-Little and Susan Clark, It was
some information | had asked Julie Smith for and she had sent it to me. Julie
used to be Steven Beil's Personal Assistant and knew where the information
was. If the email was on anybody’s behalf then it was on Steven Bell's behalf,
but it was in reply to me requesting that ] needed 1o know what Steven Bell
had said in his Project Director report. | needed to know what he had said to
TS about the Gogar Interchange and the reply from Julie Smith contained
what he had said. | wrote part of that and Steven Bell had understandably
added to that before sending it off, so | wanted to know what he had done o
what | had written and why. The problems were as set out in that emaii and
were explained to TS and that it could cause six months' delay. The Gogar
Inferchange had not heen completed by the time | left TIE because it was
explicitly excluded from Mar Hall, ¢ no instruction was ever given fo construct
it. | note that the Edinburgh Gateway rail station is now open. It may have
been transferred to the Edinburgh to Glasgow Rail project and done as part of
that, which would have made sense.

ACUTUS Report

351. lrecallthat | and others in TIE were sent an email from Tom Hickman dated
24 May 2010 (CEC00339084} which attached an ACUTUS drafi report
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{CEC00339085). | had no involvement in commissioning the report. The
ACUTUS Report was about what was causing delay in the programme
including the design delay. It considered whether Infraco actually had all the
equipment and the staff available to do the work that was required and
whether the design had been met or was Infraco just not ready. It was an
attempt to attribute responsibility for everything that was in delay right across
the board. If something was delayad 100 days then It looked at how many of
those 100 days were TIE’s fault and how many of those days were BSC's
fauit. "Fault”" was interpreted as liability under the programme delay provisions
of the Infraco contract. There were factors that were nobody's “fault” that
caused delay but that somebody was liable for was under the contract. | was
not involved in commissioning the report but | provided a great deal of
material in preparation of the report,

352. 1ispent a lot of time with Tom Hickman and with the members of the ACUTUS
team going through a sequence of events that questioned, for example, when
the Murrayfield retaining wall was buit and when shouid it have been buiit and
compared the date to what it showed in Version 22 of the programme, The
report alsa looked at matters such as the date the IFC was issued, how many
days late that was and what Infraco could have done if they had wanted to
minimise the impact of that delay. The report also showed if there was
advance work that Infraco could have done that they had not. So even if the
[FC had been released on time, Infraco was nat waiting without work to do
because Infraco was liable for half of that delay. All of the people to whome
the emall was addressed wera involved to an extent in the report: Malcolm
Butchert, Alistair Dickinson, Phil Dobbin, David Burns, Tom Cottar and
Andrew Scotl were all construction management project managers and Colin
Nelll was the boss of most of those people. They commented on whether
Infraco had the equipment and the staff to do the work, applied for the
temporary works consents required, submitted a Health and Safety Method
Statement and other matters that would have allowed the construction if there
had been a relevant design. They were doing that section by section, and |
was not involved in all of that: my role was to contribute in relation to the
design across the whole of the route not just in individual sections. Fiona
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Dunn was one of TIE's commercial managers and was involved from a
commercial point of view of what Infraco’s obligations were.

353. The background to the decislon to commission the ACUTUS report was that
TIE Was attempting fo resolve the dispute. There were a lot of versions of the
programme and TIE knew who was responsible for some of the delay but we
wanted to be able to discuss from an informed position as te how much TIE
would definitely be responsible for. TIE wanted to know how unequivocal it
was that it was BSC’s fault and how much of it was genuinely disputable.
Often thers was concurrent delay, for instance, if TIE and BSC had both not
done something at the sama time then there was a question of who was liable
for that delay. There was a dispuie there as to how mich of it was TiE's
liability, or due to the design, Infraco not being ready o construct and how
much of that was disputable,

354. The ACUTUS report was commissioned by the TIE senior team, | believe that
the person most responsible for that was Susan Clark because she was the
member of the TIE senior leadership team who was responsible for the
programme. | do not know why specifically Robert Burt and John Hughes
were selected as opposed to other people who did the same work that
ACUTUS did. They were suitable people to do that because they worked on
construction contracts for a living all of the time. Where there was dispute over
delay and they would go through the evidence and they took a forensic
approach. They were sither often employed by one party or the other, or
sometimes they were employad by the mediator, to go through the evidence
and say where the delay could be attributed by percentages. That was what
they did for a living and they had expertise in doing that because they had
worked on so many construction contracts.

355, The conclusions that were taken from the ACUTUS report were thal a
proportion of the delay was TIE’s liability, a proporiion was Infraco’s liability
and a proportion of the delay was disputable. The numbers of those
proportions were in the ACUTUS report. It was broken down structure by
structure because It mattered in terms of the construction sequence and what
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construction was supposed to have taken place. The report was used to
inform TIE's position in the dispute because they were trying to work aut if
they could reach a reasonable settlement and what that would be. The
ACUTUS raport was prapared for TIE in contemplation of a commerclal
settlement and all litigation with Infraco and SDS, therefore it would not have
been appropriate to let Infraco and SDS know TIE was doing that exercise.
The report was Interesting but it did not assist in the progress of the tram
project. Although the ACUTUS report was a well-intentioned attempt at
resolving the dispute, ultimately, the deal concluded at Mar Hall superseded
everything else.

Conclusion

3566. Since the Edinburgh tram project | have not been involved in any major
infrastructure projects. Having the Edinburgh tram project on my CV was a
major barrier to getting jobs in transport infrastructure. | had to change
industry as a result of working on the Edinburgh tram project. | am currently
invalved in the water industry in which all the same human Issues arise. If
people wanted to resolve problems then they had to get together and get rid
of the axcuses. Those people had to talk and work towards a solution or find
out who did have a solution. All of that was the same across all the projects |
have been involved In before and since the tram project.

367, The crucial difference with the tram project was the attitude of the contractor
compared to ali other infrastructure projects that | had been invoived in. For
the dispute about the contract to end up in mediation then something had
already gone badly wrong. Even if TIE had ultimately managed to force BSC
to deliver the whole network of the fram project and only gave as much money
as TIE thought was reasonable and fair the project would aiready have been
significantly late and the tram has had to work hard to overcome the legacy of
its construction disputes,

358. The contractor's attitude was influenced by Scottish Ministers' withdrawal from
the tram project. Part of TIE's and TS's original strategy was for contractors to
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know that behaving well as contractor would put them in a good position when
It came to award the next round of contracts. Contractors knew that there
would be consequences In those next round of contracts if the word got out
that they were difflcult and awkward and managed the contract for as much
money as possible. The change to that strategy gave Infraco the perception
that they could be difficult commercially and refuse to start and progress
construction with impunity and they were proved right.

359, A crucial part of TIE's and TS's strategy was that they were not just relying on
enforcing the contract but were relying on contractors being willing to see the
big picture and committing to the long term. The Edinburgh tram project was
different in that it had a contractor that did not behave well and that was BB,
less so Siemens and certainly not CAF,

360. Not long after the Infraco contract was awarded, BB took the decision to pull
out of the UK market. They were no longer going to operate in the UK so they
were not concerned any more about the impact on their reputation in relation
to future contracts, BB were not going to bid for any future contracts in the UK
so they may as well pocket as much money as they possibly could on the
tram project. Nobady expected that that would happen. BB's commercial
attitude was also influenced by a tunnel collapse on a project that BB were
doing in Gologne, Germany. Twa people were killed when the ground under
the Cologne archive suffered a sudden collapse. That was part of what drove
BB's withdrawal from the UK market and why their top management in
Germany was not particularly concerned with the tram project. BB then had a
major financial liability to meet in terms of the tunnel that had collapsed In
Cologne because eventually it might be proven to be BB’s fault. There was no
doubt that BB had to go through {engthy litigation, but BB knew that they were
going to have to find a lot of money to pay for their liability for the collapse of
the tunnel and the Cologne archive. BB suddenly had very different priorities
as an organisation and the change in their contract behaviour reflected that,
That was one difference about the tram project compared to any other.
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361, Inmy view TIE and the tram project had some very positive attributes that
were different from other projects, such as TIE being a young and passionate
organisation. TIE had its difficulties but was a very different organisation to
deal with when | was at TS than Network Rail. Network Rail was a giant
organisation with huge corporate policies therefore not a very agile
organisation. With Network Rall it took a long time to get anybody to agree to
change anhything and would be a long and difficult process. It was refreshing
to be dealing with an organisation such as TIE that could change course If it
had to rapidly, in that it could agree or disagree on issues and people took
decislons quickly because of that. TIE would hever say that they wouldn’t do
something a certain way, which was not the case with all large crganisations
including the Scottish Government. Sometimes that rigid attitude was for a
good reason and sometirmes it was because an organisation was not used to
working any other way. TIE was an organisation that was determined,
focussed, responsive and did not have to be concerned with what was going
on in England as Network Rail did. Also TIE wanted to work and wanted to
learn. The tram was an excellent project and it would have been an even
better if it the tram network had reached all the way Leith as.it was supposed
to have dore. Everybody involved in TIE took that personally and it galied me
enormously and left me feeling deeply frustrated. Everybody in TIE invested a
lot of time and | personally invested 11 years in trying to achieve the fuil scope
of the originally planned tram netwerk,

362. With regard to the Inguiry's Terms of Reference, my views as to why the tram
project incurred problems started with the fallure of CEC to make a decislon
and stick fo it that it was a major contributor to the tram project. Another was
that the Infraco contract falled to be enforceable in the way that TIE belleved it
was going to be, in particular, TIE completely lost the dispute with BBS on
normal design development, which then contributed both to the delay and cost
of the tram project. Because of the increased costs, that had an impact on
why the tram project delivered significantly less through reduction in scope.
Ultimately, the tram project cost considerably mare and there were delays
because the Infraco contract was not enforceable as TIE believed, The reason
for the infraco tonfract failure was not at all clear to me because | was not
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sufficiently involved and | question whether that was a failing of DLA and
whether they wrote the contract correctly or whether DLA were instructed to
write the contract having advised senior people in TIE that there was a risk
that it could go wrong and were told to go ahead anyway. One of those two
scenarios must prevail. Either DLA got it wrang or DLA advised about the risk
and senior people in TIE decided to take that risk. | have seen no papers and
was in no meetings that would let me know the answer to those questions, but
I cannot see how one of those two scenarios did not apply to the Infrace

contract.

363. The failures in the tram project could have heen avoided from the start and
throughout and CEC politicians needed to set the lead. CEC failed to set the
lead in terms of the congestion charge where they engineered a referendum
fo allow them a way out of an unpopular policy. GEC had started to do
something difficult and unpopular with the congestion charging scheme and
had decided ta distance themselves from that scheme. Likewigse, CEC's
politicians never tried hard to send the message to the people of Edinburgh
that they believed in the tram project. CEC’s politicians were seriously
culpable in that respect, That attitude was then reflected in the behaviour of
many of CEC's officials. Whilst some CEC officials trled hard and did well,
there was no leadership from the top of CEC and the politicians and the
officials who fried to act honourably did well but were not given sufficient

diraction and clarity.

364. | do not know the cause of the Infraco contractual problems. Had TS been
involved in the Infraco contract then an independent review of the contract
structure by a different lawyer from a different firm would have been required
before the Infraco contract was signed. That review would also have
questioned whether the contract was likely to achieve the outcomes that were
set and at that point the answer to that question would have been known. One
can never know for certain how an adjudication will tum out until it is tested
but TIE wouid have had an additional expert view. The fact that Scottish
Ministers had stepped away from the tram project meant that TS was unable
1o insist on a review, CEC did not insist on a review, and CEC lawyers rather
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than saying that if they had been involved in the Infraco contract then there
would hot have been any problems, should have sald that they wanted an
independent review. There would have been problems and resistance to that
because TIE did not want to defay the signing of the Infraco contract. An
independent review was on my checklist of what had to happen bafore a
contract could be signed and would be catried out in other major projects
where contracts were reviewed to check that they were going to do what they
said. in the case of Network Rall, they were answerable to the rail regulator,
and therefore it was not necessary to enforce that directly because there was
an existing framework on which Network Rail could rely. An independant
review of the Infraco contract should have happened and should always
happen o a major project where there was rellance on the contract to deliver,
An organisation such as CEG should not have taken their in-house lawyer's
word for it and should always have an independent view carried out. In my
view, had an independent review of the Infraco contract been carried out then
it would very probably have answered the question of whether the Infraco
contract was wrong in the first place, or whether the adjudicator’s findings
were stranger than expected, It was possible that the adjudicator could have
been unduly swayed and made a poor decision but | had no evidence that that
was the case, it seemed moare likely true that the Infraco contract failed to do
what it was supposed to do.

365. The terms of the Scottish Parliament's decision in 2007 cafled on the Scottish
Government {o proceed with the Edinburgh tram project within the budget limit
set by the previous administration. The Parliament did not bind the
Government with the terms, so whilst the Parliament had set out what the
Government should do, the Government stlll had a cholce whether to follow
that. The Government could still have acknowledged the terms and chosen
not to follow them. In particular, the second part of that motion called on the
Scottish Government to continue to progress of the EARL project by resolving
the governance issues and reporting back in the September 2007, The
Government later decided that they did nof care about resoiving the
governance issues and cancelied the EARL project. Scottish Ministers did not
have to step back from the tram project or they could have cancelled it but
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there would have been other political consequences for that. In the end
Ministers went with what Parliament had decided and kept the fram project but
decided to cancel the EARL project as a political compromise that was made.

366. | recall that there were projects carried out simultaneously across Scotland
that cantained various degrees of risk with the aim of benefitting Scotland and
its society. It was unrealistic and foolish to expect that everything would go as
planned for every project. There was discussion about risk in the tram project
being worked out as P90 risk, it was 90% likely that the funds would be
enough to complete the project. There was therefore a 10% chance that there
would not be enough money to complete the project. When there were a lot of
projects being run together, it could not be thought that every project would
turn out the right side of a P80 risk. The nature of probability was that some of
the projects would likely have issues and sometimes that would be because
people had carried out work badly and incompetently, sometimes that would
be unlucky and sometimes that would be a mixture of the two.

357. There was a culture at TIE in whish people felt under pressure, under siege
and that that there would be an inquisition if work started going badly, which
was the case for the tram project and at TIE before | arrived there. For the
four years following my arrival at TIE, there was consistent hounding of TIE by
politicians, journalists, the Edinburgh Evening News and people looking fo
cause frouble and find problems and celebrate the fact that there were issues.
That did not encourage anybody at TIE to deliver well and encouraged people
to try and protect their own back, The perception amongst people in TIE was
that if they took a risk and that failed, then they may have to explain that
decision before an inquiry and be made to justify that decision and be judged
with the benefit of hindsight.

368. Allowing that atmosphere to be repeated on other projects will not attract the
most talented people to come and work on projects in Scotland. People who
were working on the tram project also worked worldwide. | know that because
some of them cannot be compelied to come back and give evidence at the
Inquiry because they are how in places like Abu Dhabi or Dubai. Some of the
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369.

370.

371.

Witness signature....

people who previously worked on the Edinburgh tram project could choose to
go whérever they wanted in the world, where they would be rewarded and
able to work in a less hostile atmosphere. They would also be attracted
elsewhere because of a more realistic understanding of the likelihood and
possibility of failure and what actions should be taken in such circumstances,

and as a result a project would be less likely to fail.

In my view, Scotland should hold an attitude about rewarding people who take
risk and succeed but also understand that there cannot be an inquisition every
time that those people do not succeed. There should have been a balanced
view taken on the tram project where people deserved criticism for some of
the decisions that they made and praise for other decisions. That was fair but |
felt when working on the tram project that TIE was only receiving criticism,

and that if TIE did manage to resolve a problem that the response it would
receive from critics was that it should not have experienced that problem in
the first place. That did not encourage people at TIE to want to work on a
project such as the Edinburgh trams and Scotland is the poorer, as a country,

if that attitude prevails.

With regard to the tram project, | did not do a bad job but afterwards | could
not get another job within transport, even though | was skilled and had
relevant experience. | did not even receive invitations to interview for job
applications and | am certain that was because my previous job had been with
the tram project. | then had to change industry and take a large pay cut. That
was the impact that the tram project had on me personally and | have paid a

hefty price for my belief in the tram project and joining TIE.

| confirm that the facts to which | attest in this witness statement, consisting of
this and the preceding 159 pages are within my direct knowledge and are
true. Where they are based on information provided to me by others, | confirm
that they are true to the best of my knowledge, information and belief.

Date of Signing..............: LTl = T
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