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1 INTRODUCTION & BACKGROUND
1.1 My full name is Andrew Sutherland Fitchie. | was born and educated in Edinburgh. 1 qualified as a

solicitor at Allen & Qvery in 1980 and began my career as a commercial litigator. | moved to nor-
contentious construction and projects work when [ left that firm in early 1984 to take up a job witlgn “
French construction company in Paris which was active on large infrastructure projects in the
Middle East.

1.2 Prior to joining DLA Piper, my roles included: working as a partner at Masons in Hong Kong for five
years, during which time | advised contractors on the HK$128 billion Chep Lap Kok Hong Kong
international airport; working in Frankfurt for a large German international construction company;
and six years working at the International Bank of Reconstruction and Development (the World
Bank) in Washington DC, dealing with project finance, predominantly large infrastructure projects
being built under Build-Operate-Transfer (BOT) concessions and using commercial financing, both
lending and capital markets instruments. A copy of my CV is attached as Appendix 1.

1.3 | joined DLA Piper in August 2001 and was based in London. | moved permanently to Edinburgh
in January 2003. That career move was directly linked to DLA Piper winning the legal advisory
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mandate for the Edinburgh Tram Project (“the Project”). The firm was already involved advising
the public sector side in all the other contemporary UK Tram and light rail projects, that is to say;
Leeds Supertram, South Hampshire LRT, Merseytram in Liverpocol and NET in Nottingham. Many
of these trams projects were in live procurement or construction and initial operational phases
when DLA Piper were tendering for the Project legal mandate in late 2002,

14 Until moving to Edinburgh, 1 was the lead DLA Piper partner for South Hampshire Light Rail PF|
project. | was also involved in the Leeds and Nottingham projects. Subject to client confidentiality
constraints, | had access to DLA Piper's know-how and legal precedents for the procurement
processes, contract structures and documentation for these projects, Within the Transport Group
at DLA Piper, we discussed many common issues arising for us as public sector advisers and
surrounding these light rail projects: for example the procurement models, contractual frameworks,
the difficuities surrounding utilities diversions and the contracting and supply industry and financial
markets’ views generally on tram projects. | had close contact with DLA Piper's UK Head of
Transport and the Leeds-based pariner in charge of Merseytram, and other DLA Piper personnel

also in Leeds who acted on the Nottingham tram project.

1.5 This statement has been compiled by me using my hest recollection of events that tock place over
a nine year period from 2002 to 2011 regarding the Project. In preparing this statement | have had
access to certain Project documentation from DLA Piper and the Edinburgh Tram Inquiry (the
"Inquiry”). | have used that documentation to prompt and support my recollections where

necessary. | have also studied publicly available records.

1.6 I have set out my evidence on the key issues as they appear to me, using the headings from the
Inquiry's Issues List as my structure.' 1 consider certain key issues in more detail and have
inserted appropriate explanations where | believe what | can say - even if brief - has direct
relevance to items specifically of interest to the Inguiry. 1 have aiso received 153 multi-limbed
questions from the Inquiry — included as Appendix 2 — along with reference to a substantial number
of documents which | have been asked to review and provide comment on. | was alsc asked a
further 90 queries within a draft document first produced and given to me by the Inquiry in early
January this year, following my oral testimony in July 2016. In order to assist the Inguiry | have
included as Appendix 3 a table corresponding to the guestions and identifying where those
guestions have been addressed in this statement. However, this statement should be read as a

whole. Appendix 4 contains a list of abbreviations which are used within this statement.

17 Many of the Inquiry’'s questions, which span the entire period from late 2002 to early 2011, lie well
outside DLA Piper's mandate as TIE's legal adviser. My answers to such questions are based on
facts as | observed them and my opinions as an informed member of the overall Project team.
They cannot be taken as views or opinions that DLA Piper ought to advised TIE on or should have
insisted that TIE or CEC paid attention to. Where the Inquiry’s questions fit in with the natural flow

and content of my evidence [ have not referred to them in the body of the statement. However, in

' Edinburgh Tram Inquiry, “Issues being considered”, October 2015
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places it has been necessary to refer to the questions in the body of the statement in order to
explain why my evidence is addressing certain points or documents.

1.8 The Project occupied the majority of my professional life for approximately eight years. It was all-
consuming. | was involved closely in the DLA Piper tender to TIE for the legal mandate — down to
personally attending TIE’s first offices in Coburn Street on a September morning in 2002 to obtain
the tender package from Andrew Hudson, probably TIE’s first Project employee. | talked with him
about the preliminary parliamentary plans which had been prepared by the engineering
consultancies Faber Maunsell and Mott MacDonald, showing the projected limits of deviation for
the tram scheme. Over a decade [ater, my recollections abaut the Project remain strong and my
memories of key interactions and meetings to a very large part undiminished. | had returned to the
city where | was born and grew up to contribute to a major project which | firmly believed would
support the city's growth and future economic wellbeing. | was and am dismayed that the Project
became so troubled.

1.9 I would like my evidence about the promotion, procurement and contract implementation phases(
the tram schame to be on public record as a clear counter to ill-informed speculation [ have read in
the past about the reasons for sub-optimal project outcome. | return to discuss the issues which in
my view [ie behind that outcome in more detail throughout my statement.

1.10 Due to the volume of issues, documents, and the time period which | have addressed at the
invitation of the Inquiry, the statement which follows is lengthy and far ranging. | have included an
executive summary in section 2. It should not be considered an alternative to reading the full detail

provided in the sections of my statement which follow it.
2 EXECUTIVE SUMMARY
21 Introduction

2.2 The aim of this executive summary is to highlight the key themes and issues which, from my
perspective as a project lawyer, | consider to be particularly important for the Inquiry to consit(
when determining the issues the Project encountered.

23 | have summarised these key issues under the same headings used later in this statement {i.e.
those in the Iriquiry's ‘Issues Being Considered’ document published in October 2015).

2.4 Initial Proposals

25 "The major scope of DLA Piper's appointment concerned preparation for the Project's procurement
phase, that phase itself and then project implementation.

26 Two pieces of enabling legislation required to be passed through theé Scottish Parliament in order
to implement the Project. These tram Bills achieved Royal Assent and came into force in 2006.
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212

213

2.14

From 2003 to 2008 the Scottish Executive was implementing an ambitious infrastructure
investment plan which created competition for government funding among numerous large
projects for which the estimated combined capital expenditure was well over £1billion. The
competition between projects, and the political aspects of this within CEC and the Scottish
Executive became increasingly refevant fo how TIE attempted to close out the Infraco Contract
award in 2008. CEC and TIE finally secured Transport Scotland grant funding of £500 million in
fate December 2007.

TIE was a wholly owned subsidiary of City of Edinburgh Council ("“CEC”) set up as an arm’s length
company to handle the procurement and development of the Edinburgh Tram Network and some
other Scottish transportation projects. TIE ultimately became a single purpose vehicle for the
Project.

Procurement
The Creation of TIE to manage and deliver the Project

CEC created TIE with the objective of assembling the expertise to manage the Project and began
delegating responsibility for the Project’s delivery to TIE without any advertised competitive tender,
This had happened before DLA Piper’s appecintment.

The rationale for CEC appointing TIE as its project delivery agent rested on TIE being a single
purpose wholly owned public sector entity acting on CEC’s behalf and in its interests to carry out a
single undertaking. For this, TIE's interests were accepted as derivative of and synonymous with
those of CEC. CEC could therefore avoid the strict legal requirement for a formal tender process.

The detailed Operating Agreement agreed between TIE and CEC stated that “tie will enter info {...)
contracts in ifs own name but will be acting on behalf of the Council'. It is difficult to conceive of a
clearer expression by the two parties themselves of the ¢ongruity of interests between TIE and its

100% legal parent.
DLA Piper's Appointment

Following a formal competitive tender process DLA Piper was apppinted by TIE on 19 November
2002 (ADS00001). DLA Piper tendered for and was initially appointed by TIE as its sole legal
advisor for the bill promotion and parliamentary process as well as procurement strategy. CEC
played no role in this appointment process. However, shortly after DLA Piper's appointment DLA
Piper were told that there would be a joint appointment with Bircham Dyson Bell and Dundas &
Wilson advising on bill promotion and parliamentary process.

DLA Piper was not procured or appointed by CEC and did not provide advice to it uniess
specifically instructed fo do so by TIE. We raised the question of reporting lines with TIE at the
tender process interview in November 2002, TIE explained to us that it had autonomy to appoint
and manage its advisers in its capacity as CEC's project delivery agent. We were told again at
appointment date in early January 2003 that TIE was our client and it would be instructing us
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direct. On the limited occasions where DLA Piper was instructed by TIE to provide advice to CEC
this was done under and in terms of DLA Piper’s appointment by TIE.

2.15 DLA Piper's primary role at the start of the Project was to advise TIE on various procurement
issues (including TIE's own appointment by CEC as project delivery agent) and to produce an
initial report outlining the critical issues within an overall procurement strategy that would deliver
the Project into an integrated City of Edinburgh public transportation system.

2.186 | was the lead partner on the DLA Piper team which also included Dr Sharon Fitzgerald, a senior
associate and then partner, who was my principal assistant. Sharon was heavily involved in the
procurement (planning and execution} stage and remained centrally involved in MUDFA.

DLA Pijper's Duly of Care fo CEC

2147 DLA Piper was not retained to and did not provide advice direct to CEC in relation to the Project
procurement strategy or the choice of contracts and was not at any point instructed to do so v
TIE.

2.18  In 2005 DLA Piper accepted a requést from TIE to confirm that it owed an ancillary duty of care to
CEC, despite it not heing DLA Piper's client. DLA Piper's letter of 23 June 2005 (DLAGOC06301)
set out the basis upon which DLA Piper was willing to agree to assume this ancillary duty of care
(the "Duty of Care Letter’).

2.19 DLA Piper's Duty of Care Letter confirmed that we would owe CEGC the same contractual duty of
care as was owed to TIE subject to various conditions, including:

2.19.1 DLA Piper's primary responsibility was to advise TIE and DLA Piper could at all times
rely on TIE's instructions as being identical to CEC’s instructions, as if emanating from
CEC itself and taking account of CEC's best interests; and

2192 DLA Piper remained expressly authorised to seek all instructions from TIE as projert
manager and agent for CEC and was not obliged to provide CEC with direct adviv.
unless instructed to by TIE.

2.20  Inshort, TIE, CEC and DLA Piper all proceeded on the basis that DLA Piper's duty to CEC was to
be discharged by DLA Piper advising and taking instructions from TIE alone. DLA Piper was
entitled to rely on TIE reporting matters fully to CEC, which TIE was obliged to do in terms of its
formal Operating Agreement. It was not DLA Piper's respansibility to police TIE's interaction with
and reporting to CEC.

221 TIE asked me to re-issue the duty of care letter in August 2007 following a request by Gill Lindsay,
Council Salicitor. At that time | made it clear to Gill that DLA Piper would not advise CEC unless
specifically instructed to do so by TIE. | also wrote in an email to her that “/-do not envisage any
corflict of interest here; fo the contrary - in closing the required supply confracts as part of the
progcurement process, there needs fo be complete commonality of interests and objectives among
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the Council, TIE and TEL". | was later asked to, and did, re-issue the letter to CEC in Cctober
2007 as they no longer had a copy of it.

222  DLA Piper was stood down by TIE from advising on the Project procurement between April 2007
and late August/early September 2007, After DLA Piper was re-instructed, | joined TIE on
secondment from OCctober 2007 o June 2008. The primary purpose of my secondment was to
provide TIE with almost exclusive access to my time and regulate how DLA Piper would be
recompensed for that. The secondment did not aiter the duties of care owed by DLA Piper in any
respect and nobody suggested that it did.

Tie's Procurement Strategy

2.23  The conventional way in the UK of approaching procurement for a fram project had been to invite
the market to tender and see what potential tenderers came up with in terms of a consortium:
suppliers would form their own grouping and then tell you what their methodologies and pricing
would be. This approach often resulted in consortia coming together in a rather haphazard
manner, e.g. one might get a consortium comprising an excelient civils company, a dominant tram

supplier and a rather indifferent systems company.

224  TIE's procurement sfrategy on the Project was designed to overcome this and assemble the best
gualified parties who would deliver the best price and the best value. To achieve this TIE opted for
a disaggregated DBM procurement model which comprised of the following major contracts: an
early operator engagement confract (Development Partnering Operating Franchise Agreement:
“DPOFA"); a design mandate ("SDS"); an on-street works and utilities diversion coniract
(“MUDFA"); a speciaiised tram vehicle supply and maintenance contract (“Tramcao™}; and a mulfi-
part tram scheme civil engineering and tram operation control systems installation contract with
long-term infrastructure maintenance obligations (“Infrace™).

2.25  The core of TIE's ¢hosen procurement strategy was:

2.251 early involvement of a tram operator party as a consultant to assist the public sector
élient in preparing the overall scheme concept that matched the best commercial and
operational aspects for a tram scheme. This appointment (DPOFA) could be legally
transformed into a full operator contract without the need for a fresh procurement

competition;

2252 completion of a scheme design to be included in the ITN for the Infraco Contract, so
that tenderers would be pricing scoped infrastructure with matching Employer's
Requirements (“ERs") and would be able {o shorten their implementation programme

with either no or limited design phase; and

2.253 utilities diversion to be substantially complete before the tram civils works (Infraco)
commenced so as to provide the Infraco contractar with a clear site on which to work
and programme towards testing regimes and public service commencement.
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2268  The central idea was that the scheme'design and utilities diversions would all be substantially
complete before the Infraco Contract entered execution phase so there was a clear sequential
construction programme and a clean start on site for the main civils/systems installation contracter.
This 'Infraco’ would have submitted its bid and entered into a contract with TIE on the basis of a
substantially complete scheme design and been progressively supplied with site-suitable ‘Issued
for Construction” drawings when it mobilised.

227  The MUDFA and SDS procurements and appointments were absolutely programme and cost
critical for the Project. Competitively priced, technically clear, unqualified bid retumns in the Infraco
Contract procurement were deeply dependent upon MUDFA and SDS progress and quality in
performance.

228 These core principles were designed to remove the largest time and cost variables from
consideration by tenderers at Infraco ITN in tum reducing the risk premium incorporated into the
bids received and achieving a clear, agreed construction and installation programme and more
transparent pricing. (

229 TIE chose this procurement model, with novation of the designer to the Infraco at main
infrastructure contract award, after various detailed ranking and comparison exercises, both at
workshops and in internal sessions. CEC staff were present at some of these sessions. lan
Kendall, TIE's first Project Director appointed in May 2004, strongly favoured this approach.

2.30  For a considerable period of time, the personnel at TIE were neither experienced in dealing with
contractors and large engineering and design consultancies nor well-versed in tram projects.
However, in my view, lan Kendall was a very competent, resourceful and energetic Project
Director and TIE was confident that it could manage the different major contracts involved. lan was
well aware of the need for firm, knowledgeable management of the proposed MUDFA and SDS
contracts and, above all, the need to launch these critical early procurements. He knew, and
advised TIE management, that TIE needed to recruit appropriately skilled personnel to achieve this
and manage the contracts. (

2.31 The SDS and MUDFA procurements took place in 2005 and 2006 respectively, followed by the
Technical Services Support {"T88") contract and the preparation and then issue of the Infraco ITN
in late Septemberfearly Qctober 2006.

TiE’s choice of contracts

2.32  The procurement strategy meant DLA PFiper had to produce separate contracts for the TN of each
of the major works packages, with provisions to deal with novation of the designer to the main
contractor. This required sections of bespoke drafting, but the contracts were in very great part

- standard form and therefore market-tested.

2.33  Elements of the proposed Leeds Supertram, SHRT and actual NET and Croydon light rail scheme
contracts were used, as well as elements of standard forms for major project tumkey Engineering
and Procurement ("EPC") contracts. | also discussed the suitability of varicus FIDIC forms of
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standardised contract with TIE. The Infraco Contract drafling for the document released with the
ITN also relied considerably on HM Treasury SoPC3 (2004) model language and the relevant
guidance. '

2.34  In my experience as a lawyer advising in the civil engineering sector, any engineering propoesition
of this scale would require provisions that are bespoke drafted to reflect the commercial position
and technical agreements between the parties. The level of bespoke drafting contained in the
Infraco Contract issued at ITN — and when it was signed after a prolonged period of bidder and
preferred bidder negotiations that lasted from Aprit 2007 untii May 2008 — was normal for a project

of this nature and its underlying procurement plan.

2.35 The Infraco Contract suite issued with the ITN was prepared on the basis that the MUDFA waorks
would be, at the very least, sufficiently advanced to permit the Infraco to mobilise and have proper -
meaningful sequential access to site. The idea of producing utilities diversions in a sequential,
connected manner was extremely important to get the Infraco to produce a construction
programme and to identify the critical path activities. The strategy needed to deliver a utilities-free
on street site where the Infraco would be able to mobilise and work. When the ITNs were issued
by TIE, the bidders were instructed that the MUDFA works would be “"substantially complete” by
the time that Infraco would be mobilising.

2.36  Scheme Design
DLA Piper's Role

2.37 DLA Piper prepared the full ITN suite and draft contractual documentation for the SDS
procurement under instruction from lan Kendall and with technical and commercial input from his
team. This documentation was then poptlated by TIE with the scope of the mandate and all
financial, technical and commercial requirements against which bidders would tender. My own role
in this task was largely supervisory and consultative. Sharon Fitzgerald prepared the

documentation under close instruction from lan Kendall.
SDS Contract

2.38 The SDS consuitancy contract provided TIE with all the contractual and commercial levers that
were standard practice to have for client-side control to manage SDS design production. This

included:

2.38.1 The Duty of Care provisions (see CEC00839054). Clauses 3.1 through 3.15 were all
embracing and reflected industry standard language for a major design consultancy.
The Scope of Services alone runs to approximately 30 pages;

2.38.2 TIE's absclute discretion as to completion of milestones for the purposes of SDS
entitlement to submit milestone payment applications (Clause 11);
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2.38.3 Clause 7.3 - establishing four stages of scheme design: {i} Requirements Definiticn
Stage, (i} System Wide Preliminary Design Requirements, (jii) Preliminary Design and
{iv) Detailed Design. Each stage had a “Gateway” requiring notification of completion
by SOS Provider and TIE's express approval before the SDS Provider commenced the
next stage of design,

2.384 Linked to Clause 3, the detailed Scope of Services providing for a variety of time,
critical path activity, spend and resource reports to permit TIE complete oversight of
what the SDS Provider was doing (or not doing), using a snapshot of its Work
Breakdown Structure;

2.38.5 Clause 11 (Methods of Payment) - dictating the timing and limiting the amounts of the

SDS Provider's design stage payment applications;

2.38.6 Clause 29.1 — permitting TIE to reduce the SDS contract scope. This was an unusual
and powerful provision, structured with specific input from the responsible '(
personnel at the time;

2.38.7 Petvading requirements to update design delivery projections and to provide costed
programming revisions at intervals and whenever TIE instructed;

2.38.8 Clause 3.21 - requiring the SDS Provider to give its full support to Infraco Contract
bidders; and

2.389 The contractual requirement to novate and to provide a continuing collateral warranty '
to TIE at novation.

Design Delay & Impact

2.39  The SDS design contract was awarded to Parsons Brinckerhoff (“PB”) in September 2005. At [TN,
the design was anticipated to be substantially compiete by second quarter 2007. (

2.40  In my opinion, and from what | could observe between October 2005 and October 2007, the
performance of PB under the SDS contract was at times poor and erratic. The relationship
appeared to start badly. By the time novation neared in 2008, PB were defensive and
argumentative and had made twa very substantial contractual claims in the background.

2.41  There wers substantial delays in progressing the design spanning the entirety of the SDS contract
period, which stretched from September 2005 to October 2010 (when | left my function) and well
beyond that date. The scheme design, as far as | understand it, was never complete throughout

this whole period.

242  These design production and appréval de!a;}s had the following effects on MUDFA and on Infraco
bidder negotiations:
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2.42.1 accasioned significant prolongation and extension of time claims against TIE from the

MUDFA contractor who was not able to execute works to programme;

2422 resulted in: neither bidder for the Infraco Centract providing an initial bid capable of
proper technical, commercial, legal, financial and programme evaluations at bid return
date in summer 2007; and both bidders submitting heavily qualified and materially
incomplete bids at BAFO in mid-October 2007;

2.42.3 directly resulted in the Wiesbaden Agreement and the full range of Schedule Part 4

.Assumptions”;
2.42.4 caused considerable difficulty with PB and BBS on novation;

2425 absorbed significant and disproportionate advisory cost and TIE management time

including lengthy design workshops post Infraco Contract signature; and

24286 resulted in TIE paying SDS a £1 million incentivisation payment at novation and a
further additional £1.6million, separate from the contractual stage payments.

2.43  The SDS design delivery programme was amended 28 times between SDS contract award in
autumn 2005 and Infrace Contract award in May 2008. There was a serious lack of consented
and/or detailed SDS design to inform the Infraco bidders about the Project’s scope and major tram
infrastructure requiring civil engineering works (beyond the ERs). Instead of providing Infraco
bidders with a substantially complete scheme design, in January 2007 TIE needed to notify the two
bidders, BBS and Tramlines, that the SDS design would be released to them as and when it was
produced by SDS, often only at preliminary stage. This meant the initial bid returns were very
immature and did not contain any pricing for their proposals that could be evaluated by TIE.

244  TIE and CEC knew about the state of the design: TIE was feediné SDS design piecemeal ta the
two bidders all through 2007 after the Octaber 2006 issue of the Infraco ITN; and CEC was not
only advised about it in project progress meetings in 2007 and early 2008 but was aiso fully
involved in the delays on planning approval and design submission processing.

2.45 | did not know at the time exactly why PB was late in producing key tram infrastructure designs or
what sanctions TIE applied to this failing. | asked TIE for this information, but received no detail. |
do not consider that TIE briefed DLA Piper transparently on these issues and there were certainly
major defaults on the part of TIE and CEC Planning which contributed to a large extent to the

delays.

2 This section of the Infraco Contract included 43 technical and commercial assumptions which acted as
qualifications to the contract price wheraby the price would increase should any of the assumptions fail. This led
to considerable conflict between TIE and the Infraco provider during the implementation phase of the Project.
See paragraphs 7.318et seq.
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TIE’s Management of SDS

246 DLA Piper advised cansistently that TIE needed to take far firmer action to use the SDS contract to

- control PB’s performance. That advice was given by me to senior TIE managers on several

oceasions during 2006, 2007 and early 2008. As early as mid-2006, | had been advising lan

Kendall and his team that PB’s perforfnance was going to affect TIE's ability to novate the design

and that it would affect procurement of Infraco, | involved colleagues in DLA Piper's contentious
construction team where appropriate.

247 TIE never used the contractual instruments to coerce SDS: such as the Parent Company
Guarantee or on-demand bond, despite my advice to do so. | was not aware until [ate-August
2007, essentially two years into the SDS design mandate, just how complicit and responsible TIE
and CEC Planning were for the chronic delay.

CEC Flanning

248 CEC Planning acted as the design Approvals Body under the SDS contract. SDS would preser‘.. .
design to CEC's approval authority and then they would decide whether to provide consent and
approval for that design. If CEC had a problem with the design, then the design wouid be returned
and SDS would have to go away and address the guestions/issues and resubmit the design.

2.49  The approvals process fell into considerable delay with CEC Planning requiring extensive iterative
changes fo the designs and taking long periods to respond and provide approvals. One of the
reasons for this appears to have been a serious lack of resourcing at CEC Planning. CEC
Planning requested an additional £633,000 in funding in January 2008, in part to try and address
these failings.

SDS Claims against TIE & Novation

2.50 PB ultimately asserted itself contractually when it sought additional time and money for dealing
with the many client variations and serious client defauits. PB lodged two claims in the spring( ’
2007 for approximately £2.8m.

2.51 [ have now seen documents, which | was not aware of at the time, which show PB asserted that
several batches of designs for central sections of the Infrace installation works had been delayed
in production ranging from 205 to 370 days, due to many alleged TIE {and CEC Planning)
contractual defaults. The claims also state that the MUDFA related SDS design was in serious
delay due to a further list of different TIE/CEC Planning contractual defauits.

252 By January 2008, PB was asserting that it was not willing to novate to Infraco unless all its claims
against tie were settled. PB aiso asserted that it had been retained on the basis that its design
would be substantially complete at novation, and that the fact that it was not meant i’f:s_consultancy
relationship with BSC post-novation would he very different to what it had envisaged and priced.
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253 PB also stated that because TIE had revised the ERs post BAFO and preferred bidder
appointment, they would not warrant that construction by BSC using SDS design available as at
25th November 2007 and then on into early 2008 would deliver the revised ERs.

2.54 During March/April 2008 there were tripartite amendments to the SDS contract to get the novation
signed. These were very difficult negotiations as there had been a breakdown in persecnal relations
between the relevant senior personnel and it was clear to me that BBS and SDS had discussed

their concern about TIE and CEC management of this aspect of the Project.

2.55  As part of these negotiations TIE and CEC essentially agreed to pay PB £2.24 millien for the cost
of delay and disruption and £608,207 for additional services. These facts show that CEC Planning
and TIE knew perfectly well how delinquent the SDS design delivery had been and that they had
significant responsibility for this themselves. Acceptance of this claim suggests that TIE and CEC
Planning defaults had caused 40 weeks of cumulative delays to the design delivery programme
and additional costs of over 10% of the original design mandate bid price. These payments were in
addition to SDS contractual payment entitlements for continuing design production.

2.56 Utilities
DLA Piper's Role

2.57  As instructed by TIE (lan Kendall) DLA Piper managed production of the MUDFA ITN and
prepared the draft MUDFA contract to go with it.

258 A reluctance within TIE to commit to procurement preparation whiist tram scheme tegislation was
still in promotion meant the MUDFA ITN was held back to mid-autumn 2006. In my view, this was
suggestive of a lack of understanding within TIE of how long & £500m DBM infrastructure

procurement would take to progress through its various stages.

2.59  Once the MUDFA ITN was issued, TIE instructed us to administer the bidder clarifications during
the negotiated pracedure under the EU Directives on public precurement. Putting this utilities work
all into one contract put a lot of onus on solid perfermance by the selected contractor and required
firm, knowledg'eable management by TIE. The procurement process to achieve a solid
appoeintment and strong contract was rigorous. The bidders were pre-qualified as regards their

experience and skills on utilities diversions and installation.

2.60  Alfred McAlpine was appointed as MUDFA contractor in October 2006 after which our rofe was to
provide TIE with support in administering the contract when requested. The MUDFA contract was

later assigned to Carillion in around February 2008 when that company acqulired Alfred McAlpine.

2.61 Sharon Fitzgerald was the principal fee earner on these tasks. | supported her as required and

remained the supervising partner.
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MUDFA Contract Scape

2,62  The core works under MUDFA were: the construction and engineering planning and activities for
identifying and locating utilities equipment apparatus, using information provided by the affected
utilities companies {and in some limited cases by CEC); the diversion of that utilities equipment
and apparatus (with the engagement of the utilities in question); and the reinstatement of the
streets and areas where diversions had taken place. The programme was to service Infraco’s nesd

for on-street sites.
TIE's Management of MUDFA

2.63 In my opinion, TIE struggled to administer and manage the MUDFA contract. DLA Piper was
involved frequently to try and manage crises on contractual points. Sharon would report getting
numerous gueries from TIE on a reactive basis.

2.84  There were periodic changes of TIE's MUDFA project manager and TIE was being drawn into the
contractor's claims and arguments, as opposed to using the contract and its client-oriented cont-..
levers to manage performance. Sometimes TIE staff would leave, causing a contract management
void with limited hand-over and institutional memory.

2.65 Tumer & Townsend (as project management consultants) were involved by TIE in the Project on a
case by case basis. They worked on claims, but were not managing the MUDFA contract on TIE's
behalf.

266 The main commercial challenge of using the MUDFA approach was that it required the full
engineering co-operation of all affected utilities companies in identifying and locating their
underground equipment and planning diversions, in some cases involving replacement of elderly
or underperforming materials and assets. ‘

267 The fundamental problem for this, and any utilities diversions contract in an ancient city, is that
nobody has a complete picture of where exactly the underground apparatus is located. (

2.68 We drafted specific language in the ITN to indicate that TIE was providing as much advance
information on utilities mapping as it could, without any warranty as to accuracy. Bidders were
instructed that they should satisfy themselves independently on this. | believe some major utilities
information was pravided to the bidders with the (TN, but how much and how up-to-date and useful
to bidders this information was | do not know. This was within TIE's engineering and commercial

remit.

2.69 Some utilities companies were very reluctant to release their information about the extent and
location of their apparatus, in particular the water and gas companies, who had rolling statutory
obligations to renew and refurbish their underground netwarks. Even after TIE secured third party
agreements with each utility company, | became aware that TIE had difficulty in its dealings with
the utilities’ cooperation within MUDFA.
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270  The SDS provider was responsible for the design of all utilities diversionary works. By 23 March
2007, TIE had asked Sharon for advice (and received this in detail: CEC01621726) in relation to
how to deal with the fact that the SDS design relevant to the MUDFA works was not available at
MUDFA contract signature ar immediately after it. Consequently, pre-construction activity under
the MUDFA contract to identify and set out programme for the critical MUDFA works had not taken
place. The MUDFA contractor was complaining to TIE that it had not been able to plan efficiently
and was looking at its contractual ability to seek prolongation and disruption costs.

2.71 By early 2008, after 16 months, MUDFA was very late and TIE faced a substantial contractuai

claim.
MUDFA Claim

2,72 Carillion brought a multi-miilion pound prelongation and variation claim against TIE. | was aware
that this had been signalled before Infrace Contract award in May 2008. | believe that Turner &
Townsend and possibly other consultants assisted TIE in assessing and ultimately seltling the
Carillion claim. DLA Piper was not instructed on this though | recall attending one meeting in which

a consultant presented their view to TIE on the Carillion claim.

2.73 | have no recollection of being informed directly how much TIE paid Cariltion for this claim in the
end. | believe it may have been around £12 millien, and part of it, the prolongation and standby
claims, had been caused by SDS MUDFA design delay.

MUDFA Delay & Impact

- 2,74  As with SDS, TIE was well aware from top to bottom in their Project team how far MUDFA was in
delay against thé works programme required to de-risk the Infraco Contract. The strategy had
been to get MUDFA works substantially completed before Infraco Contract was let and Infraco
works mobilisation was imminent. Both TIE and CEC had on-going knowledge of the programme

impact of MUDFA delay and the failure to accelerate progress.

275 The MUDFA delay, together with the SDS delay, had a considerable impact on Infraco
negofiations. In particular, it gave the Infraco Contractor further justification for claiming on-going
inability to commit to: (i) a fixed price; (i} a master construction programme; or (jii) a Planned
Service Commencement Date {"PSCD").

2.76 Infraco
DLA Piper's Role

2.77 My rote as lead partner on the Infraco Contract procurement was at the cenire of DLA Piper's

mandate for TIE.

2.78  Our role began with: (i} explaining from a legal standpoint how the Infraco procureme'nt would
require to be run as a formal negotiated procedure under the EU directives applicable to TIE as a
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public sector entity; (ii} explaining how the contract suite would need to be designed to match the
procurement strategy TIE had chosen; and (jii} drafting the contractual provisions to reflect the
public-private risk allocation model which TIE believed it could achieve using Infraco, Trameo,
MUDFA, SDS, TSS and DPOFA.

2.79  DLA Piper's work on the Infraco ITN and the draft contract (and fuil ancillary documentation) began
in earnest in 2005 in order to be ready for the proposed autumn 2006 ITN issue date. Both Sharon
Fitzgerald and | worked on this assignment, instructed by lan Kendall at TIE. CEC were not
involved and | do not recall any contact with CEC staff at this stage.

2.80 DLA Piper's aim was to produce a clear, legally compliant and efficient set of ITN bidder
instructions and participation rules accompanied by a robust all-embracing contract suite. Looking
back, | believe with complete conviction that we accomplished this at appropriate cost and well
within the deadline set by TIE.

ITN Stage (

2.81  The Infraco ITN was issued by TIE to the market in autumn 2008, preceded slightly by the Tramco
ITN. The driver for the timing of the ITN issue at this stage was political: TIE was very conscious
that the national election in Scotland was approaching in May 2007. It was widely speculated that
the SNP might well move to cancel either the Project or EARL, aor at least place a hold on these

projects.

2.82 | recall there were three bidders who formally expressed interest, but one group did not coalesce
s0 there were two serious bidders: BBS and Tramiines. This was despite very earnest work in
which we were involved to make sure the Project was well profiled by use of PIN notices and

informal presentations to likely interested parties.

2.83 The BBS consortium comprised Bilfinger Berger {("BB") and Siemens. BB was the general
contractor which would manage the track laying and installation of the main tram infrastructure. BB
was a managing contractor and not a major civils player in the UK market. This meant they wo(
be using prime subcontractors for bid pricing and execution.

2.84 BB as a group had never constructed a complete light rail scheme. BB UK Limited itself had been
in existence for around 10 years with a limited track record;

2.85  Siemens was supplying the “brains” behind the tram system and its operation; it would deal with all
the systems which would allow the trams to operate and integrate with transportation in the city.

2.86  The ITN contained a clear representation by TIE to the interested bidders that the early design and
utilities diversions contracts were already underway. The bidders were instructed in the ITN to .
assume that: the SDS scheme design would be substantially complete prior to the call for BAFO
bids; there would be novation of the SDS provider to the Infraco provider at contract award; and

the uiilities diversions would be substantially complete when the Infraco mobilised.
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2.87  TIE and CEC knew SDS scheme design was nowhere near an appropriate state, either at the date
of Infraco ITN issue or at Infraco Contract signature in May 2008, despite over two years of design
mandate production and several million pounds of extra SDS incentivisation payments and settled

claims.

2.88 TIE was forced throughout 2007 to issue designs to bidders on a piecemeal basis due to the

delays in design production and CEC Planning approvals.
DLA Piper Stood Down

2.89  After the issue of the Infraco ITN in October 2006, | was expecting that DLA Piper's role would
evolve as it had on the other three main procurements, that is: policing and managing the bidders’
clarification process up to initial bid returns followed by a period of direct engagement with bidders
on their responses to contractual terms and related matters prior to BAFQ submissions.

2.90 Instead, after Matthew Crosse’s appointment as Project Director, TIE instructed me they wanted to
deal with all Infraco procurement matters (and all related issues) themselves, including Infraco

Contract negotiations with bidders.

2.91 DLA Piper was accordingly stood down from its role on Infraco procurement from Aprit 2007 until
the end of August 2007.

2.92  This was precisely when our main advisory function within the pre-BAFO procurement timetable
should have begun following bid returns. DLA Piper should have been involved in engagement
with the bidders and their lawyers to shepherd the draft Infraco Contract through to BAFG in the
conventional way, so that a strong contractual platform existed for TIE, with as much information to

evaluate bids as possible.
Initial Bids & Negotiation

2.93 I learnt from Stewart McGarrity at TIE that the two initial bids TIE received in early summer 2007,
while DLA Piper was stood down, were very heavily qualified in terms of their technical, financial
and commercial responses — 50 much so that they were being referred by TIE as "indicative” or
“preliminary”. This was due to the absence of any SDS design for major parts of the scheme and
the lack of definitive commitment from TIE regarding MUDFA compietion and dates for release of
sequential sites. These bids had not been capable of either proper conventional evaluation or
comparison in terms of response on centract terms

2.94  The detailed terms matrix which had gone with the ITN instructed bidders that certain terms were
non-negotiahle and recognised that dialogue on other terms could be necessary. This was a tool
which DLA Piper found very useful for clients to inject discipline and competitive tension during bid
preparation and subsequent parallel contract negotiations. The original aim agreed with lan
Kendall was to have 60% or 70% of the Infraco contract's provisions fixed and non-negotiable

under ITN rules. Despite this, when TIE itself began direct engagement on draft Infraco Contract
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terms, it allowed the bidders to negotiate on terms where TIE had obvious grounds to take firmer
positions.

DLA Piper Reappointed & My Secondment

2.95 Willie Gallagher, the CEO of TIE, came to me perscnally in late August 2007 saying that TIE
needed DLA Piper back on the job because they were not managing to handle matters
themselves. After making some changes, they were having real trouble with resourcing the
procurements adequately and were struggling to land a preferred bidder. Willie Gallagher said that
TIE's control of the Infraco Contract negotiations with the bidders was not working and TIE
corporate management had lost frack of what was being done.

296  Willie wanted a senior Edinburgh-based person to join TIE on secendment to provide the legal
resource they were lacking. After seqking approval from my Group Head at DLA Piper | advised
Willie a few days later that | would join TIE on secondment.

2.97 My secondment at TIE formally commenced at the end of October 2007 once a secondmg...
agreement had been arranged which gave TIE 90% exclusivity on my time. | took on responsibility

for the full management of the legal and contractual aspects of the Infraco procurement.

2.98 |went on secondment under a fee charging arrangement. | was not a TIE employee or directer and
1 had no title within TIE. My secondment did not alter the duties owed by DLA Piper.

299  DLA Piper was accordingly instructed to resume conduct of the main legal negotiations on the
Infraco Contract, as weli as related contractual issues such as SDS novation, MUDFA and
Tramco. There was no formal written instruction to this effect. We simply began working as we had
been before under the terms of our existing appointment.

2,100 Onece re-instructed | observed a lack of clarity in communications between TIE's Project Director
{Matthew Crosse), Commercial Director (Geoff Gilbert), Finance Director (Stewart McGarrity) and
Engineering Director {Steven Bell). This lack of communication was mentioned by TIE managi
privately to me and on several occasions in TIE project management meetings during January,
February and March 2008 and also on several occasions by Willie Gallagher.

2.101 | do not believe that Geoff Gilbert or Matthew Crosse as TIE's new project directorate had paid
much attention to the draft Infraco Contract itself until DLA Piper re-appeared in September 2007,
Geoff then engaged on this with me. Once DLA Piper was re-engaged, | had instructions from TIE
to use a one month period before BAFC in October 2007 to kill as many issues as possible to get
the Infraco Contract commercially advanced, e.g. insurance, bonding arrangements, indemnities,

maintenance period, limitation period, liability caps and liquidated and ascertained damages.

2102 The structure of the Infraco Contract was the same when DLA Piper was re-appointed in
September 2007 as it had been in the draft issued with the ITN, but there had been numerous
individual changes inserted. Pinsent Masons and Tramiines (who negotiated in autumn 2007 with
in-house legal support from Bombardier only) compiained {when we were re-instructed) that DLA
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Piper were reneging on points that TIE itself had aiready conceded. | expiained to TIE that some of
the changes that had been allowed just could not be accepted, partly because of the need for a

coherent suite of documents.

2103  What was apparent to me by mid-October 2007 was that neither bidder had been made to engage
on key Infraco Contract terms in a systematic manner in order to expose clear outstanding
commercial points and evaluation differentiators. Rather, the bidders had sensed an opportunity to
override the ITN rules. Those rules had been written to exclude negotiations of certain important
risk transfer provisions and to shepherd bidders into positions on the draft Infraco terms that could
be evaluated objectively., By contrast, TIE's approach had permitted different draft Infraco

Contracts to evolve with each bidder.

2104 Many of the two bidders’ technical solutions were indicative only since very significant parts of the
scheme were not designed at all, many designs were outline stage only and no design had been
done by SDS at all for the systems installation.

2.105 Both bidders told me during contract negotiations that that their BAFOs would be technically very
significantly incomplete and heavily qualified as to price, scope and construction programme.
BBS’s eventual BAFO bid was seriously deficient in these areas and contained a fully reserved
position as to the production of a master programme for construction, systems installation and

vehicle testing.

2.106 | understood that the immature state of the BBS BAFO bid was the direct result of the lateness,
poor quality and unavailability of SDS design, as well as the MUDFA works situation, which itself

was compounded by missing SDS design.

2.107 Apart from the obvious risks caused by the state of the design and the MUDFA works, it is also
worth noting that all BB's tram civil engineering works were going to be done by UK based
subcontractors, none of which had signed a proper subcontract at this poirnt. BBS's key
subcontractor pricing was therefore heavily qualified and largely indicative only, due to the limited
number of mature (detailed design) and approved design drawings.

2108 While the BAFO submission evaluations were on-going in October 2007, | suggested to Geoff
Gilbert that TIE could call a moratorium on Infraco procurement, while PB were instructed to
retrieve delay by accelerating their design drawings production to achieve planning approvals.
Geoff said that the poiitical imperative for progress towards contract award was toc great to allow
this delay.

2.109 | believe that for political and pubiic perception reasons, TIE viewed it as essential to obtain CEC's
approval at the last full council meeting of 2007. This pushed TIE to down-select Tramlines too
early and removed important competitive tension. BBS was confirmed as Preferred Bidder in
October 2007 following BAFO bid evaluation and TIE board approval.

2,110 In negotiations in autumn 2007 through spring 2008, BBS did not really operate as a consortium;
Pinsent Masons acted for BB and Biggart Baillie acted for Siemens. That made negotiating with
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them very difficult. The consortium members often took differing or reserved positions or sought to
re-negotiate positions TIE had agreed with the other.

2111 As preferred bidder, BBS just dug in more hehind its qualified bid and indicative pricing and began
to resist and exert conirol on TIE's programme to Infraco Contract award. BBS continued to expleit
its increasingly secure position in order to extract more meney and improved contractual positions
from TIE.

BBS Price Demands

2112  Inan EU regulated 'negotiated’ procurement procedure, a certain level of negotiation is recognised
as permissible after submission of a final offer. However, price is an area in which significant

increases are both unusual and unadvisable.

2.113 During the intense negotiations between BAFO and Infraco Contract close on 14% May 2008, BBS
made four separate construction price increase demands. The following figures all come from
TIE’s contemporary Project papers:

2.113.1 BBS BAFO indicative construction price October 2007; £208.7 million

2.113.2 BBS Wiesbaden construction price 20" December 2007: £218.3 million

21133 Increase One 7™ February 2008: between £1.6 and £3.2 million (Rutland Square)®
21134 increase Two: 7" March 2008: £8.6million {Citypoint)

2.113.5  Increase Three: 8" May 2008: £9 million (Kingdom Room, Citypoint)

These figures do not include certaln other meaningful price increases that TIE agreed to insert in

the Infraco Contract.

2.114  On 20 December 2007 after Wiesbaden, BBS's still heavily qualified construction price had ris,
from the BAFO price of £208 7million by just under £10 million pounds to £218.2 million. By (4
May 2008, the BSC price had risen by a further £21 million ta £240.6 million. This amount does not
include the £3.2million TIE agreed to pay BSC for Phase 1b.

2.115 In December 2007 Richard Wailker of BB told me the job would cost a lot more than TIE expected
because BB was not willing to take on the risk of the SDS design being late and inadequate and
MUDFA being in obvious delay. The rough figure he quoted was £80 million. | made sure TIE was
immediately advised of this conversation.

% 1t is unclear to me whether this amount was in fact subsumed in the £8.6million Citypoint Agreement, but |
believe TIE agreed a further £2.7 million for ERs version 3.02
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Wiesbaden Agreement

2116 TIE needed to report to CEC and to gain Transport Scotland’s approval of the Final Business Case
ahead of the final City Council meeting on 20 December 2007. Those reports had to verify that TIE
had firm agreement from BBS on pricing and programme, in order to ensure that the Project could
be delivered within budget and by a committed end date.

2.117 The fact that TIE and BBS had been unabie to agree a fixed price or a construction programme
and the heavily qualified BAFO bid led to a meeting of senior TIE and BB personnel at BB’s head

office in Wiesbaden, Germany in December 2007.

2118 | was not consulted about the Wiesbaden visit by TIE. None of my colleagues at DLA Piper were
consulted about this either. | was neither informed about the meeting in advance nor asked to input
into the drafting of the agreement reached at that mesting which became known as the

“Wiesbaden Agreement”.

2.119 1do not know why DLA Piper was not instructed to assist with the Wiesbaden negotiations and the
agreement in December 2007, given our central involvement in TIE's procurement strategy.

2120 lunderstand Willie Gallagher and Matthew Crosse attended Wiesbaden on TIE’s behalf and Geoff
Gilbert drafted parts of the Wiesbaden Agreement, including the wording of Pricing Assumption 1
which is discussed below.

2.121 [ was sent an incomplele version of what had been agreed at Wiesbaden on 18 December 2007 by
Alastair Richards of TEL, the day before | was due to go on annual leave to the Far East. | was
unable to offer any legal advice on this draft agreement which | had ne prior knowledge of. i told

TIE this by email at the time.

2122 What | saw on 18 December 2007 contained a price cloaked with detailed qualifications,
exclusions, assumptions and reservations and seemed to present three different Infraco works
completion dates, all subject to price qualifications. On 20" December 2007, in an email exchange
regarding the terms of the Wiesbaden Agreement, Richard Walker wrote to Geoff Gilbert:

“...we still have issues accepting design risk. We have not priced this contract on a
" design and build basis, always believing until very recently that design would be
complete upon novation. With the exception of the items marked as provisiocnal which
we have now fixed by way of the 8 million we cannot accept more [design]
development other than minor tweaking around detail. Your current wording is too

onerous. Trust we can find a solution.”

Here was BBS making its position utterly clear to TIE and reinforcing its need for what was
accepted by TIE in the final Wiesbaden Agreement and which ultimately became PA1 in SP4,

2.123 This situation is what TIE presented to CEC officials at the Tram Project Board meeting on 19
December 2007 as encapsulating and securing a fixed BBS construction price. In one of the
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appendices to the actual Wiesbaden Agreement there is reference to the price being ‘95% fixed'. |
was not present at this Board meeting which took place while | was on hdliday.

2124 On a simple, proper reading, no one could reasonably conclude from the Wiesbaden Agreement
that BBS had agreed to a fixed construction price or a committed programme.

2125 | do not believe | ever saw at the time the final version signed by the parties on 20 December
2007. The draft agreement | saw quoted a construction price for Phase 1a of £218,262,426. This
was explicitly qualified by the ‘Basis of the Price’ which was conditional upon:

2.1251 Listed provisional sums;

2.125.2 Value engineering - The total figure eventually reparted by TIE at Infraco Contract
close relied upon achieving £13.8 million “savings” through value engineering. TIE
knew that none of this value engineering was supported by contractual obligations
enforceable on BBS;

2.125.3 Base Date Design Information ("BDDI"} which was defined as the state of the SDS
design as at 25 November 2007. Any changes to the BDDI which were not normal
design development were not included in the price;

2.1254 A completion date of 11 August 2011, but with an agreement to try and bring this
forward to 11 February 2011. BBS's price did not include for any works extending
beyend March 2011; )

21255 A list of important engineering works which were excluded from pricing;
2.125.6 The exclusion of works due o unforeseeable ground conditions; and

2.125.7 Two express works scope exclusions (including reference to Princes Street if the SDS

(

2.126 The result was most definitely not a fixed price and TIE representing that as ‘95% fixed’ was, in my

design changed).

view, meaningless without considering the exdensive qualifications set out ahove.

2127 Following the Wiesbaden Agreement, there was an intense period of negotiation through to
eventual Infraco Contract close.

Schedule Part 4

2.128 The Wiesbaden Agreement translated directly into Schedule Part 4 ("SP4") of the Infraco Contract,
including Pricing Assumption 1 (“PA1”) which dealt with design production and development fime
and cost responsibility post-BDDI.

2.129 SP4 essentially provided that TIE would bear responsibility for the time and cost consequences of
SDS design development post-BDDI and the entire consequences of MUDFA delay. That there
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would be such time and cost consequences was not a ‘risk’ in that the occurrence of design
development beyond BDDI was known and acknowledged by TIE prior to signature of the infraco
Confract. This also applied to several other Pricing Assumptions. SP4 was not shown to DLA Piper
at any point before TIE had agreed its core principles and language (first in the Weisbaden
Agreement and then in discussions with BBS in relation to its draft SP4). This is very clear from

contemporary documents.

2130 When | saw it in early February 2008, my initial reaction was to reject the draft SP4 documeant
entirely because it had not been in the ITN procurement package, nor had it heen evaluated when
BBS were selected as preferred bidder using their BAFO.

2.131 1did not like any of SP4, but particutarly PA1 and the wording: "For the avoidance of doubt normal
development and completion of designs means the evolution of design through the stages of
preliminary to construction stage and excludes changes of design principle, shape and form and
outline specification.” | made my views on this and what it had done to risk allocation clear to

relevant TIE senior management on numerous occasions.

2,132 TIE wanted to and did take control of the discussions on SP4. Numerous communications on this
subject were not copied to DLA Piper, nor was | asked for advice. That drafting was debated and
reviewed by Geoff Gilbert (and other personnel at TIE) at the time of Wiesbaden in December
2007 and discussed and fixed in the e-mail exchanges between TIE and BBS in January 2008
before the issue of SP4 as a working draft by BBS in early February 2008. | did not see these

email exchanges at the time.

2133 The basic principles set by the Wiesbaden meeting and the documents that came from it never
changed and sit within SP4, including the language for PA1. At the core of SP4 was the position
on SDS design development, which was the basis for adjudication losses subsequently. As
regards SP4 discussions from February to mid-March 2008, this proposition was non-negotiable
from the outset having been agreed by TIE at Wiesbaden.

2134 The final version of SP4 had 43 Pricing Assumptions. BBS took littte or no SDS design preduction
or development time and cost responsibility post-BDDI and held, inter alia, the entitlement to apply
for the additional cost of constructing any SDS design which evolved from BDDI (i.e. where it stood
at 25" November 2007), as well as being paid for the time and cost impact of any one of the 43

Pricing Assumptions not holding true post-contract signature ("Notified Departures”).

2135 TIE and BBS knew many of the assumptions would prove untrue. The wording of SP4
acknowledged this and explicitly stated that there would be Notified Departures immediately after
Infraco Contract signature. It was expressly accepted by TIE that in some cases the Pricing
Assumptions represented facts and circumstances which were already not consistent with reality

and/or which it was known would not hold true.
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BDDt

2.136 The BDD| was defined in para. 2.3 of SP4 as being “the design informalion drawings issued o
Infraco up to and including 25" November 2007 listed in Appendix H', Appendix H did not contain
any list of drawings, but instead referred to “Alf of the drawings available fo Infraco up to and
including 25" November 2007".

2.137 This wording was specifically given to me, by Dennis Murray of TIE, as the only practical way o
deal with the complete absence of any agreed physical record of what design drawings the Infraco
proposals at BAFO had been based upon.

2,138 By late April 2008, DLA Piper had been asking TIE at intervals for at least two months for the three
parties’ agreed and complete BDDI list of drawings so that Appendix H could be populated.
However, at Infraco Contract close, no-one held such a compiete list.

Employers Requirements & Rutland Square Agreement (

2139 At some point in 2007 Matthew Crosse at TIE began to overhaul the ERs which had been issued
with the ITN. This was dohe in isolation without reference to DLA Piper and, as | learnt later from
Steven Bell, without consultation within TIE. it continued into Q1 2008.

2.140 Revising the ERs post BAFO would inevitably mean subsequent changes to Infraco proposals.
The revisal allowed both BBS and the SDS provider to revisit their prices.

2.141 1 do not know why the ERs were revised or what potential benefit was derived from it. It led to a
further agreement between BBS and TIE to increase the price on 7 February 2008, This became
known as the “Rutland Square Agreement”,

2142 The Rutland Square Agreement followed three days of negotiations at DLA Piper's offices in
Rutland Square. These meetings dealt with issues over SP4 and demands for increased contract
prices submilted by Siemens. Siemens demanded an additional sum of £8.5 million in part due in
the revised ERs. Siemens alse said they had a serious issue with SDS design availability ak
quality and that they required money to be added as a confingency for this.

2143 On 7 February 2008 the Rufland Square Agreement was signed. TIE and BBS recorded their
agreement to settle on a payment by TIE of between £1.6 and £3.2million. This was later settled at
£2.7 million

2.144 The Ruiland Square Agreement was drafted to be a ‘line in the sand’' preventing any further
concessions on contract terms or price. However, against my advice, the terms of this protocoi
were largely ignored by TIE in subseguent negotiations.
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Further Negotiations fo Close

2.145 On 7 March 2008 TIE agreed a further price increase of £8.6m in negotiations {to which DLA Piper
was not a party) at its offices at Citypoint. | had neo prior knowledge about or involvement in this

meeting.

2.146 TIE was keen to issue a formal Notice of intent to Award the Infraco Contract to BBS early in 2008,
They initially wanted to do this by the end of January, but too many issues were unresolved. |
expiained o TIE that issuing the formal notice would strengthen BBS's hand in negotiating price
increases and risk concessions as it would remove TIE’s ability to withdraw BBS's preferred bidder
status. My advice influenced TIE to wait until 18 March 2008 before issuing the Notice.

2.147 In my experience, it is entirely outwith normal proecurement management practice for the procuring
party to issue a Notification of Intention to Award when the parties are still in negctiation over
central contractual documentation, as was still the case on 18 March 2008. For example there
was: no agreed contract price; no milestone payment schedule; no bills of quantity, no agreed
master construction programme with critical path to PSCD; and no agreed post-novation design

delivery programme.

2.148 Negotiations with BBS then continued with TIE clearly under considerable pressure to reach
contract close. On 9 April 2008 BBS submitted a further price grab seeking around £17m, due in

part to a miscalcwation of their contract price.

2.149 TIE's recommendation to CEC was essentially to agree this price increase demand, provided -it
could be contained within a £12 million ceiling. | had no input or knowledge of why this number
was acceptable. | recommended that TIE refuse any further concession to BBS.

2.150 | advised that unless TIE could show some value was being obtained in exchange for any price
increase there was significant vulnerability to procurement challenge and it was yet another

concession to BBS's ambiush tactics.

2.151 | also reminded TIE that SP4 already contained numerous risk re-ailocation benefits for BBS and
BBS was seeking another increase to its headline construction price despite these strong

protections.

2.152 Jim McEwan's response was that this was the “last chance saloon” to close the Project. He was
concerned that there had been too many occasions where TIE had announced a date for contract
signature and then not achieved it and political will could be wearing very thin.

2.183 In a meeting in the Kingdom Room at TIE's Citypoint offices on 9th May 2008 TIE agreed to pay
another £9m to BBS on the construction contract price.
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Clause 80

2.154 At around the same time as these pricing negoetiations, in mid-April 2008, BBS sought a wholesale
re-write of Clause 80, the Infraco Contract Change provision. The original Clause 80 had been
drafted by DLA Piper with input from other consultants and reflected standard clauses in the
industry. | do not recall it having been the subject of negotiation by BBS under this point. Re-
negotiating about it at this late stage was also a breach of the Rutland Square Agreement. | said
so. Despite this, Geoff Gilbert agreed and drafted a revised wording which he instructed me to
place in the Infraco Contract.

2155 This revised draft removed the ability to instruct works under a Notified Departure to proceed until
BBS’s estimate of the fees had been agreed or, if not agreed, referred to the Dispute Resolution
Procedure ("DRP”).

2.156 | advised Geoff that the way the clause was drafted could result in BBS abusing it and submitting
their estimates in the knowtedge they were not obliged to continue work until the estimates
agreed. However, this was exactly what Geoff wanted: he wanted TIE to be able to exercise full
control aver any changes so BBS did not do any work until TIE had agreed the estimated fee.

Close
2.157 The Infraco Contract was signed on 14 May 2008.
2.158 My secondment was for an agreed fixed term which came to an end at the end of June 2008,
2159 Post-Infraco Close Events

DLA Piper’s Role from May 2008 onwards

2.1680 DLA Piper's role as regards the Infraco Caontract dropped off for around three months post Infraco

{

close. Then queries came in from TIE about Notified Departures.
Notified Departures

2,161 Clause 80 required the Infraco to submit an estimate with any application for a Natified Departure,
but the contract also allowed for the Infraco to provide that estimate within a reasonable period of
time. Initially TIE wanted advice on how to proceed in circumstances where BSC (as it now was
following the novation of CAF to the BBS consortium) had claimed Notified Departures, but not
provided the required estimate.

2.162 TIE reported a large guantity of Notified Departures; | believe near 900 by early 2009. They were
being claimed by BSC on trivial matters as well as more significant items.

2183 BSC was extremely aggressive with their use of the contract by exploiting the standard language in
the clauses surrounding providing reasonable estimates of cost and time within a certain period of
time. If BSC needed more time to provide an estimate, and some of these Notified Departures
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were massive claims, they requested it but then did nothing for lang pericds of time. They aiso put

in what appeared to me to be grossly inflated estimates.

2164 Any change provisian in any contract would have struggled to handle the contractor attempting to
block contract administration and claims processing, unless the client was prepared to go to DRP,

and TIE were not.

2.165 | advised that the impasse should be taken to DRP and/or TIE should consider applying to court for
specific implement to force BSC to provide the estimates within a reasonable period of time. |
know that Steven Bell considered this advice, but TIE did not act on it until well into 2009,
preferring to try and talk things through with BSC. With Tony Rush’s arrival in late 2009/early 2010,
TIE began to deploy the contractual levers available to it '

2.166 No adjudications were launched until over a year following Infraco Contract close by which time
relations with BSC’'s management had broken down and there was a very significant lagjam of

outstanding Notified Departures.

2.167 While these disputes were ongoing, it remained the case that SDS designs and approvals were
late and the MUDFA works were seriously delayed. This meant that BSC. could still assert that it

could not progress the works as planned.
Princes Sireet

2.168 One of the key locations where BSC mobilisation delay resulted in serious disputes was Princes
Street. The result was the parties agreeing the Princes Street Supplemental Agreement ("PSSA”™)
on 13 March 2009. The PSSA confirms a Notified Departure entitling payment for the additional
engineering works required to execute the SDS design produced and/or revised post-BDDI and
deal with subsurface obstructions, with price to be determined on a demonstrable cost basis. This
outcome is in fact predicted by the Wiesbaden Agreement in a specific exclusion from price.

Projects Pitchfork, Challenge & Carlisle

2169 In 2009 TIE initiated a concerted strategy to investigate contractual and commercial means to
resolve the BSC entrenched position with Notified Departures. They referred to this initiative as
“Project Pitchfork”).

2170 In parallel with this TIE initiated a review of the formation of the Infraco Contract which it referred to
as “Project Challenge”). Part of this was to revisit TIE's understanding of the Wiesbaden
Agreement and SP4. As there was nobedy left at this paint who had attended Wiesbaden | was
asked to cantact Willie Gallagher to obtain his recallections. He did not remember the meeting very
well and had no recollection of discussing the specific terms of what had been agreed. He said he
did not remember being advised as to what SP4 meant and he had left this to Matthew Crosse and
Geoff Gilbert. Stewart McGarrity contacted Geoff Gilbert who also had very little recollection of
events leading up to Wiesbaden and how the Wiesbaden Agreement itself had evolved. | do not
know if TIE managed to contact Matthew Crosse to obtain his recollections.
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2171 Following a consultation with senior counsel on 1 June 2009, TIE identified appropriate Notified
Departures to refer to DRP in order to test their position on factual and engineering arguments at
adjudication. DLA Piper also became increasingly involved in supporting TIE with every day
contractual corréspondence. The referral of various Notified Departures to DRP resulted in several
adjudications during this period, including disputes over 8P4 and clause 80 language.

2172 DLA Piper, including my colleagues from the contentious construction department, assisted TIE
with these dispute and TIE or CEC also instructed McGrigors {now Pinsent Masons). | was never
clear exactly what their remit was, but they did handle adjudications for TIE (including a key
dispute over the interpretation of clause 80 and SP4 which resulted in an adverse decision from
Lord Dervaird in August 2010).

2173 In around late 2009/early 2010 TIE appeinted Tony Rush as a consultant with the remit of trying to
resolve the dispute with BSC, Tony headed up a strategy TIE referred to as “Project Carlisle”
which was aimed at trying to negotiate a commercial resolution to the impasse between the
parties. (

2174 During all of this period. DLA Piper's focus was on advising TIE how to use all its contractual rights
to its fullest advantage, which, in my opinion then and now, TIE had not done on any of the three
central contracts (Infraco, MUDFA and SDS).

2175 QOver a four month period in mid-2010 | provided Tony Rush and his team with intensive legal
support on Project Carlisle with the aim of gathering information on Notified Departures and
requiring BSC's proper and technically substantiated estimate, failing which they would be in
contractual default. The object was to build up evidence of enough material breaches to turn
BSC's actions into a massive continuous material breach. TIE would then issue BSC with
Remediable Termination Notices ("RTNs") and undermine their negotiating position.

2176 Tony Rush's strategy for Project Carlisle was to look at the idea of truncating the scope of the
Project and drive a price out of BSC for something that TIE might be able to afford. | provided legal
support to Tony in this process and | also had some practical use as a point of informatz(
because | had been with the Project for a long period of time.

2177 | am aware that TIE and BSC had engaged in a mediation in July 2009, but | played no role in this.

2.178 In Ociober 2010 | fell ill and tock a one month leave of absence on medical advice. | handed in my
notice at DLA Piper at the end of November 2010 and left on 8" June 2011. | therefore cannot
speak to anything beyond that point.

2179 Tram Vehicies

2,180 The fram supply and maintenance contracts, aiso prepared by DLA Piper alongside the three other
significant implementation contracts, delivered precisely what was contracted for, on time and on
budget.
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2.181 Following CAF’s selection as preferred bidder, the tram supply contract was dealt with relatively
quickly. A few central technical commercial points were debated, price was fixed and then it was

initialled as ready for signature at the main Infraco Contract close.

2.182 In contrast, there were significant difficulties with BB and Siemens on the tram maintenance
contract and the maintenance provisions in the Infraco Contract.

2.183 The tram maintenance contract was negotiated in great depth with Siemens. DLA Piper had very
close instruction and interaction on that from Alastair Richards at TIE. Alastair also managed the
tram vehicle supply contract and dealt with CAF on all commercial aspects including their joining
the BBS consortium instead of their contract with TIE being novated to BBS, which had been the

original intention.

2.184 Alastair used the DLA Piper drafted contract far these negotiations and protected it vigorously from
interference by Siemens, who asserted that it was misaligned and sought various spurious risk
premia and contractual shields. In the main, we told them that tram maintenance was non-

negctiable.
2.185 Management

2186 | was involved in the Project for nine years. | dealt with a great number of people in various
organisations at various stages of the Project. My working relationships with the TIE Chairman,
Chief Executive and down to Project Directorate level were, without exception, professional, open
and cordial, DLA Piper also had good positive working relationships with TIE's consultants at
various points in the promotion, procurement and implementation phases.

2.187 However, it is my opinion that continuity of management within TIE was a significant negative
issue. The Project Director role changed four times in the space of less than two years meaning
that during my time on BDLA Piper's mandate there were several different Project Directors, both
before and after the award of the SDS, MUDFA and Infraco Contracts. There were also frequent
changes at lower management levels (and a discernible associated lack of project management
continuity) while TIE's Infraco and Tramco procurements were in the market and MUDFA and SDS

works were under way.

2.188 Ore significant frustration and inefficiency DLA Piper experienced was how frequent changes
within TIE's Project staff required us to act repeatedly in order to support TIE as an impromptu
knowledge gap filler/contract management hand-over assistant.

2.189 When the Infraco and Tramco tenders were invited, the TIE procurement unit comprised lan
Kendall and his team. By the time the bids were submitted, lan Kendall had left with most of his
recruited staff. One or two of his team remained buf, from memory, soon they aiso left. lan
Kendall's view prior to his departure was that TIE did not yet possess the right skills to engineer
the SDS and MUDFA contracts, both of which were substantial in their own right and crucial to the

overall procurement strategy.
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2190 The lack of continuity within TIE damaged their mid-level persannel’s capacity to iearn in the roles
they had been given. Issues with financial implications (e.g. claims or delays) appeared to be left
for considerable periods of time and became intractable or more expensive because they were not
addressed. The design delay and TIE approval problems explained above are a prime sxample of
this. My perception was that below the senior management of TIE, actual manpower, quality and

depth of experience was a continuing serious issue for a Project of this size.

2191 There were issues at project direction lavel as well. | recall that when Matthew Crosse arrived in, |
believe, late 2008, | was never invited as a member of TIE's immediate Project team to meet him
before being told DLA Piper was being stood down in April 2007,

2192 It is my opinion that TIE never managed to exert the requisite client control over the MUDFA, SDS
or Infraco Contracts. It was TIE's responsihility to manage these large, complex contracts from
invitation to tender through to completion. Each was very different and required different technical
disciplines to understand and control.

2.193 Inthe case of Infrace, this lack of ¢control extended well back into the pre-contract award phaseskm
2007 and contributed in major part to the contractual disputes that later erupted.

2.194 As part of its procurement strategy, TIE appointed Scott Wilson as TSS to support them in the
management of the MUDFA and SDS confracts and to replace the SDS provider as TIE's
specialist engineering design consultant after the SDS provider was novated to Infraco. However,
as far as | was aware, TIE did not seem to be deploying TSS in these roles.

2195 | never understood the reason for this reluctance, save possibly on grounds of expense. If TSS
had been deployed to support MUDFA and SDS management, | consider this would have
considerably improved TIE's early control over these two crucial contracts and helped to protect
the procurement strategy.

2196 During the early stages of DLA Piper’s involvement in 2003 and 2004, TIE had its own lengthy high
level risk matrix, which sought to show risks to successful hill prormotion and to some extent h(
risks in later stages might be allocated between public sector and private sector. This client-side
tool would have been developed in a standard way in a PPP/PFI project to also identify
procurement and implementation phase risks.

2.197 This risk register document, or its successor, might have been used by TIE as the hasis of its
Quantitative Risk Assessment (“QRA"). | do not know. During the Infraco procurement, | was never
asked for input on this tool and have never seen it. It was not within DLA Piper's remit as legal
adviser to assess financial, commercial or engineering risks or give advice about apportionment of
financial contingency to differant risk or assumption outcomes. 1 made this abundantly clear to
CEC lLegal on several occasions when they raised general queries over ‘key risks’ and how they
would be managed or mitigated.
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2.198 Local Governance

2.199 As discussed above, CEC appointed TIE and the delivery agent for the Project. Conceptually, CEC
appeared to want to treat the tram as a third party’s project, not theirs, with TIE as a kind of
corporate buffer. Indeed, at the onset, CEC Planning asserted that they were a legally separate
body from CEC itself and seemed to me to have a curiously adversarial approach.

2.200 CEC had the opportunity on a weekly basis at the Legal Affairs Commiftee ("LAC") meeting to hear
DLA Piper's views on the progress on contract negotiations. Often CEC did not attend these

sessions.

2.201 TIE had reporting obligations under its Operating Agreement with CEC (CEC(013581476). This
included reporting on a four weekly basis to the Tram Monitoring Officer (Director of City

Development).

2202 From my perspective, TIE's reporting process to CEC occurred on various levels sitting in the

governance structure and through different, sometimes informal, means. For example:

22021 periodic formal meetings of the TIE Board {(which included CEC officers and etected

members};

2.202.2 periodic formal meetings of the Tram Project Board (a subset/mix of TIE's executive
officers, TEL's officers and CEC officials, plus other CEC officers/managers not
members the TIE's board);

22023 periodic meetings of another tram sub-committee at CEC. (It took me some time to
understand what these three bodies did that was different. In some casés, the same
individuals attended the meetings in slightly different capacities and the meetings were

often scheduled back-to-back on the same day);

2.202.4 pericdic meetings of Transport Edinburgh Ltd (“TEL") and its board — attended by TIE

and Lothian Buses corporate officers;
2.202.5 ad hcc meetings and telephone calls between CEC officers or staff and TIE direct;

22026 budget meetings between Stewart McGarrity of TIE and Rebecca Andrews and Alan
Coyle of CEC;

2.202.7 the on-going presence of CEC Planners at TIE in the context of SDS tram design
production and CEC Pianning’s responsibility for all SDS design approvals;

2.202.8 CEC secondees/presence at TIE (such as Andy Conway, Duncan Fraser and Nick
Smith); and
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2.202.9 CEC’s own strategic work programme under which desighated responsible CEC
personnel reported on the Project through the Director of Corporate Services to a body
called the CEC Policy and Strategy Commitiee.

2,203 DLA Piper received no specific guidance on who at CEC had Project responsibility. My instruction
from TIE was that DLA Piper’s contact peint was CEC Legal and we adhered ta that instruction.

2.204 CEC did not require any distinct reporting line from DLA Fiper, They were entirely content that TIE
continued to be advised by DLA Piper direct.

2.205 From 2003 to 2006 | had very little direct contact with CEC. Such interaction as | had with CEC
was on specific points where the bill promotion activity intersected with procurement and, in
isolated cases, on competition law. On 30 August 2007, when DLA Piper was reinstructed
following the period of being stood down on Infraco negotiations, TIE asked us, at extremely short
notice, to conduct a workshop on the Infraco procurement. This was attended by CEC legal and
finance staff.

2.206 Following this workshop | agreed with TIE that | would offer Gill Lindsay, the Council Solicitor at.
CEC Legal, informal updates on an ad hoc basis. | gave Gill information, not advice, and | was
completely clear about this.

2,207 In October 2007 DLA Piper was instructed by TIE to provide a letter to CEC Legal which would
form part of a CEC report ahead of a full council vote on Project approval. | specifically agreed
what this letter would cover with Gill Lindsay who advised that her internal reporting processes
required a contractual risk matrix ta accompany the letter. No detailed clause by clause analysis of
risk transfer was ever required by CEC or instructed by TIE.

2.208 My letter, dated 22 October 2007, said, among other things, that TIE's planned timetable to close
in January 2008 would require an intense work programme and the detailed Infraco negotiations
still to come would determine the technical and commercial approach on risk apportionment.

d

2.209 From early February 2008 to Infraco Coniract close in mid-May 2008, | was aware that CEC wé\re
t;eing briefed by TIE senior executives regarding BBS' price increase demands. CEC seem to
have simply accepted as inevitable what TIE told them about the need to concede these price
increases despite them coming after TIE had informed CEC the construction price was "85% fixed”
in December 2007. | am not aware of any CEC personnel having attended any of these price
negotiations with BSC.

2.210 Between March and May 2008 1 was instructed by TIE to provide CEC with a series of further DLA
Piper letters advising on the legal status of the Infrace Contract negotiations. During this period
DLA Piper provided five versions of this advice letter, each coinciding with TIE announcing an
imminent date for Infraco Contract close, urgently instructing DLA Piper to provide a letter, then
repeatedly failing to achieve the intended Close date. In each case, | provided a draft letter to TIE
and to CEGC Legal before the letter was issued by DLA Piper
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2.211 | provided a letter in similar form to that of 17 December 2007, on 12 March 2008 after having
received details from CEC of the matters they wished to be addressed in the letters. | met with Gill
Lindsay the day before issuing the letter to discuss the required text and scope of a draft version
and had several discussions with her and Graeme Bissett of TIE to ensure the letter met CEC's

reporting requirements.

2.212 | made it clear that DLA Piper could not express a view on whether TIE had achieved the best deal
possible, as that was not the role of a lawyer. | was asked to provide views on contractual
documentation and commercial terms that were still being negotiated and did so, making it clear
that the situation was still fluid.

2213 The complete set of legal/contractual issues that | summarised as outstanding would have been
shown in the Issues List and the travelling draft Infraco Contract, both of which were circulated by
DLA Piper immediately after every negotiating sessien. CEC Legal received copies of these and
was able to ask about them at LAC meetings.

2.214 The next such letter issued by DLA Piper to CEC was dated 18 March 2008 ahead of a new
targeted Infraco Coentract close date of 31 March 2008. This letter informed CEC that DLA Piper
considered TIE could issue the formal OJEU notice of intent to award the Infrace Contract
{something that | had cautioned against TIE doing prematurely in January and February 2008). )t
also described the principal actions in that short period since the 12 March 2008 letter.

2215 DLA Piper produced another letter to CEC on 28 April 2008, ahsad of a new Infraco close
deadline. This letter stated: "As they stand, the terms and conditfons represent a clear reflection of
the positions which have been negotiated by TIE and are competent to protect and enforce those
positions.” | would highlight that it says “negotiated by tie”.

2216 | also informs CEC that: "delay caused by SDS Design production and CEC consenting process
has resulfed in BBS requiring contractual protection and a sel of assumptions surrounding

programme and pricing”.

2.217 At paragraph 11.3 the letter refers to TIE's negotiations over SP4 which it states “is now settled as
are its key assumptions, value engineering items, provisional sums and fixed prices. TIE has
assessed the fikely financial impact of the assumptionts not holding trie and triggering changes.”
The |etter also refers to the fact that BBS will seek an immediate significant contraétual variation.

2.218 A contractual risk matrix was attached to the letter which stated that it *is not a substitute for study
of the Contract Suite and is infended as an aide to the main components of risk alfocation. It does
not reproduce the commercial detaif in the Contract Suite on which TIE has reported separately’. |
wrote this specifically to make it clear that TIE was responsible for éxplaining technical,

commercial and financial outcomes and pasitions.

2.219  Prior to Infraco Contract close TIE produced a ‘Close Report’ for CEC. In early March 2008 | had
started to receive requests o review discrete parts of this report, that is those parts that discussed
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three areas: (i) the scheme of the contracts; {ii) contractual mechanics and structure; and (jii)
procurement risk. Beyond these specific areas, DLA Piper did not provide any input into this report.

2.220 Having negotiated SP4 themselves, TIE management described the document, its purpose,
mechanics and financial, commercial and technical effect as they wished to in their Close Report.
That was not DLA Piper's role as legal advisor.

2.221 Under the heading ‘Price Certainty Achieved’, the Close Report describes the Infraco price as
having £228.3m of 'firm’ costs. The BBS construction price was “firm” to the extent of the price
given for the scope of the Project identified by the Infraco Proposals and BDDI dating from October
and November 2007. However, heyond that, it was very obviously not firm because of the clear
and extensive express qualifications which had been agreed in SP4. BDDI was 25" November
2007, nearly 6 months prior to 14™ May 2008 when the Infraco contract was signed.

2.222 Alongside this report and the DLA Piper tetters, TIE produced a document called ‘Report on Infrace
Contract Suite’. There were concemns that BBS might use requests under the Freedom, °
Information (Scotland) Act 2002 fo obtain copies of some of these documents so this report weos
produced to CEC in the name of DLA Fiper to make it subject to legal privilege. This report stated
that the exposure caused by BBS seeking an immediate Notified Departure had "been assessed in
detail by TIE and confirmed as acceptably within the risk contingency”. TIE's assessment of this
exposure was a matter for them to advise CEC on. It was als¢ up to TIE to determine the level of
prominence which this report gave to SP4.

2.223 On 12 May 2008, two days hefore the Infraco Contract was signed, DLA Piper issued a further
' letter to CEC. Again, this letter inciuded a clear reference to the fact the contracts reflected what
TIE had negctiated. TIE produced its own report on the Infraco Contract suite, as | say above.

2.224  The revision of the letter repeats the statement about SP4 negotiations and TIE having assessed
the financial impact of the assumptions not holding true. In my opinion, CEC Legal could not
possibly have understoad from the commentary in these DLA Piper letters that TIE had agreed an
entirely fixed price coniract. {

2225 The risk matrices which accompanied these letters are a standard project management tool
intended for a project management overview. They described where risks should lie if the Infraco
Contract was operated sensibly by the client. When and whether those responsibilities carried
money behind them and, if so, how much money, was the client and its technicalfinancial
advisers' job to analyse.

2.226 Even a broad level scan of the risk matrices reveals that considerable risks lay with the public
sector for events (not, in fact, unknown possibilities) that were already predicted or provided for

under the contract.

2227 Through 2009 and 2010 | was instructed by TiE to have more direct coniact with CEC Legal to
brief them on the Infraco DRP process and adjudications. | was asked by TIE to provide CEC with
copies of our reports and instructions to Counsel and did so.
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2.228 National Governance

2.228 As far as | was aware, Transport Scotland was TIE's reporting point for the Tram Business Case.
TIE required Transport Scotland to approve the Business Case in order for the grant funding
release to CEC. DLA Piper played no role in this part of the Project's procurement.

2.230 Project Cost

2231 | have summarised what | know about the history of the infraco Contract price increases and

negotiations.

2.232 Clause 85.1 of the Infraco Contract was adjusted by TIE in early May 2008 so as to provide for
BSC to be paid £3.2m in the event that Phase 1b (the Roseburn to Granton loop} of the Project did
not go ahead. It was well known at BAFO and certainly by December 2007 (and at Infraco
Contract award) that Phase1b was highly unlikely to be implemented. DLA Piper played no part in

TIE reaching this agreement.
2.233 As legal adviser DLA Piper had neither visibility into nor advisory responsibility for:

22331 how TIE evaluated BBS's technical, financial and commercial BAFQ as the preferred

tender;

2.233.2 why TIE appears to have made an agreement with BBS in August 2007 during the pre-
BAFQ phase regarding payment for Phase 1b tender preparation costs in the event
that this part of the Project did not proceed,;

22333 why TIE agreed at some point in the ITN phase that BBS would receive an unsecured
advance mobilisation paymernit of £42milion;

2.233.4  why after Wiesbaden, TIE was continuing to agree price increases with BBS;
22335 how TIE chose to present its decisions to CEC; or

22336  how TIE assessed and provided for the cost and time impact of serious MUDFA delay
and continuing SDS design and planning approval delays, design production and
development post-BDDI and the impacts of the 43 Base Case Assumptions listed in

SP4.
3 INITIAL PROPOSALS
3.1 Summary
3.2 The major scope of DLA's appeintment concerned preparation for the Project’s procurement

phase, that phase itself and then project implementation, all of which are discussed in later
sections. | can however offer brief comment from my perspective on various discrete matters within

the Initial Proposals section of the Inguiry’s issues list.
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Initial Proposals, Estimates and Appraisals

DLA Piper's full scale involvement as an adviser to TIE began after the work and analysis under
the first three headings in the Inquiry’s Initial Proposals section were already well under way,

At the time of DLA Piper's appointment by TIE in late 2002, there was still considerable pubiic
focus on how much Transport Scotland was prepared to commit to the Project. The figure
discussed publicly at that time was, from memory, £350 million. A debate immediately evoived
about indexation for this preliminary commitment. | do not now recall at what point CEC and TIE
lobbied successfully for an increase in the then Labour administration's funding commitment,
though this would be easily tracked in publicly available docuﬁentaﬁon.

During a roughly four year timespan from 2003 to 2007, | believe the Stiring-Alloa-Kincardine
{"SAK") heavy rail refurbishment, the Borders Railway, as well as Edinburgh Airport Rail Link
{“EARL" and Glasgow Alrport Rail Link heavy rait airport link projects and the M80 Stepps to
Haggs upgrade were variously in their promotion/planning/procurement phases as part of ¥
Scottish Executive’s infrastructure investment plan. DLA Piper was directly involved in two of these
projects: EARL and the M80. We were also instructed by TIE (not CEC) to advise them, regarding
TIE’s somewhat unusual appointments as agent for Transport Scottand on SAK and on EARL.

This ambitious Scottish infrastructure plan created competition for prioritisation and government
funding among these large projects for which the estimated combined capital expenditure was well
over £1billion. In 2002/3, there were cbvious light rail projects in England comparable with the
Project; these were not necessarily faring well as a result of central government spending reviews
and the customary socio-economic benefit analyses. It was, in fact, not until December 2007 that
the Transport Scottand grant funding was finally secured by CEC and TIE at £500 million (through
an approved business case). The compelition between projects (and the political aspects of this
within CEC and the Scottish Executive and at parliamentary level) became increasingly relevant to
how TIE attempted to close out the Infrace Contract award in 2008. | discuss this further below.

During the Bill promation phase, from January 2003 to April 2006, TIE was supported first by Gr‘i
Thornton (partner John Watt) and then by Price Waterhouse Coopers (“PWC"} as its retained
financial advisers. PWC (Tony Rose was the senior manager) did a considerable amount of work
on financial projections and appraisals needed o underpin the Promoters’ (CEC/TIE) case for the
Tram Line One and Tram Line Two enabling legislation — with focus on the fram scheme ridership
potential, fare levels and revenue generation and whether it might be pbssible to atiract
commercial financing.

1

How much detailed and complete work had been done prior to DLA Piper's appointment in
November 2002 on planning the programme and estimating the cost to the public sector for the
impiementation phase of the Project | do not know. What was widely known, however, was that the
light rail schemes in England had generally been criticised for underestimation of outturn cost. By
2008, TiE had terminated PWC's mandate and thereafter went forward with no independent
financial adviser for the Project procurement and implementation phases.
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310 CEC and TIE themselves had various initial ideas as regards raising part of GEC’s funding
contribution to the Project through real estate developer and commercial party funding
contributions, linked to the positioning of tram stopsf/line routes. In the end, as far as | am aware,
these ideas came to nothing and it was not an area of involvement for DLA Piper.

3.1 Parliamentary Process

3.12 | discuss DLA Piper's appointment in further detail below®. For present purpeses, it is sufficient to
note that initially, in mid-November 2002, DLA Piper was appointed by TIE after a full publicly
advertised competition involving detailed written submissions, which | prepared, and a formal
interview with the CEO (Michael Howell} and Chairman (Ewan Brown, ex-Noble Grossart) for the
bill promaotion, parliamentary process and procurement preparation. CEC was neither present at
nor involved in the interview process. There was then a short letter of appointment to DLA Piper
(ADS00001 and CEC00031181) signed by Michael Howell, in his capacity as the CEOQ of TIE and
on authority of the TIE Board. )

3.13  Michael Howell confirmed cur appointment to TIE and retained us to deliver the full range of legal
services to TIE for the Project. There was a contemporaneous TIE press release about the

appointment.

314  However, we were told by TIE that CEC had intervened and insisted that TIE also appoint Dundas
& Wilson ("D&W") as legal advisers to the Project. Mark Swindell (the leader of the DLA Piper bid
team for TIE's legal advisory mandate, and then Group Head of Commercial & Projects UK and
Europe) spoke at length with Michael Howell about this situation, which we regarded as a breach
of EU procurement regulations, since CEC had played no part in the tender process and was not
the procuring party. We considered that TIE was the procuring party and that DLA Piper had been
formally appointed. We understecod from Michael Howell that TIE's decisicn had heen overruled
because D&W had essentially complained to CEC's Head of Corporate Services, Jim Inch.

3.15  We were told there was to be a joint appointment, with Westminster-based parliamentary agents
Bircham Dyson Bell (“Bircham”) and D&W promoting the legislation and DLA Piper acting on
discrete commercial issues and thereafter on procurement matters. This removed the responsibility
for bill promotion and parliamentary aspects of the Project from our scope of work. | recall
preparing and agreeing, with Alex Macaulay of TIE, a document in the appointment documentation
which shows what the agreed scope for those twa other law firms was.

3.16° This created tensions initially and | insisted on negotiating and settling clear scopes of work to
avoid overlap and the potential for confusion on responsibilities. | agreed the distinct DLA Piper /
D&W scopes of work quickly with Alex Macaulay, TIE’s first Project Director. He took a practical
view of the appointments. There was no contact or involvement with CEC on this, just as there had
heen none on our appointment. Alex had excused himself from the TIE management team at our
tender Interview because he was married to the D&W partner who had led their initially
unsuccessful tender to TIE for the legal mandate.

4 See paragraphs 4.7 of seq.
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3.17  TIE made it very clear to us that the appointment was theirs to make without any reference to
CEC. It was absolutely clear that our appointment had been made by TIE and that they were our
client. No one from DLA Piper had either met or had any communication with CEC as part of the
tender process or the interview and | do not recall any mention in the tender instructions about any
role for CEC in the appointment process.

318  Bircham (Jead parther lan McCullough) was mandated to draft and support the promotion of the
two Tram Bills through the Scottish Parliament, using the then applicable Westminster-cloned
process. Bircham's brief was uitimately terminated by TIE after Alex Macaulay made it plain that
Bircham’s lack of proper Edinburgh presence was causing delay. Once the detailed bill drafting
had been completed and vetted by the Holyrood parliamentary clerks, Bircham were replaced by
D&W.

3.19  There were two Acts put through the Scotlish Parliament because technically there were two
distinct routes being discussed, one of which included a Roseburn — Granton foreshore loop.
There were some specific clauses that needed to be in the legislation and DLA Piper had relev(
experience from dealing with legislation and objectors on the other UK tram projects. And so,
where instructed to do so by TIE, we liaised frequently with Bircham and D&W and supported the
legisiative, administrative and legal processes required for Bill promotion.

320 By way of example: we advised Bircham (as the draftsman) on various tram scheme-specific
issues with potential to add risk and/or cost to the Project, if not safeguarded in the legisiation. |
had debriefed with English colleagues extensively to learn about a number of the relatively
technical points from other tram and light rail projects. These had arisen because draftsmen had
been using very old model legislative provisions to do with early city tramways.

321 We also advised TIE on the impact of third party agreements e.g. Forth Ports and Edinburgh
Airport Ltd (being settled by D&W) required to address potential objections, to ensure that these
obligations could be smoothly passed down to the main infrastructure contractor through the

(

3.22  There also needed to be clear provision in the enabling legislation for CEC, as the authorised

Infraco Contract.

promoter, to delegate its powers regarding management, procurement, construction and operation
of the tram scheme. Bircham Dyson cveriooked this and | advised TIE it required reference and

inclusion.

3.23  The two tram Bills achieved Royal Assent and came into legislation in 2006. Post Royal Assent for
the two tram Acts in 2006, | have no personal knowledge as to when D&W ceased acting for TIE .

4  PROCUREMENT
4.1 The Creation of TIE to Manage and Deliver the Project
4.2 My understanding is that, in essence, CEC had taken the decision to create TIE with the objective

of assembling the expertise to manage: the promotion of enabling legislation, preparation of the

33308626v2

TRI100000102_C_0042




4.3

4.4

4.5

4.6

4.7

4.8

4.9

43

Business Case required for central funding grant and the full procurement and implementation of
the tram project under one roof. DLA Piper had no involvement with the Project at that stage.

At the point when DLA Piper became TIE’s legal adviser for procurement, TIE had a one-room
office on Hanover Street as well as, | recall, access to a parliamentary stage documents room
within CEC offices on Coburn Street. Our interview with TIE at tender stage in 2002 had in fact
been held at CEC premises on Coburn Street. TIE's personnel {excluding its Board and Chairman
Ewan Brown) comprised at that time: Michael Howell as CEO, Alex Macaulay as Project Director,
Graeme Bissett as a consultant, | believe, Andrew Callander (Bill promotion manager), Andrew
Hudson (temporary procurement manager) and a secretary, Janet Moise. Geoff Duke joined at
some point to assist Andrew Callander as the Line Two Bill promotion manager.

Some initial meetings were held at Alex Macaulay's house in Glencairn Crescent and so TIE was
very far indeed from being a fully resourced project management company at this stage. As |
began to become more involved, | understoed at the time that one reason for TIE's creation had
been that CEC’s own transport department (headed by Keith Rimmer) did not consider that it had
the requisite experience fo manage an infrastructure project of this size and complexity from
inception through execution. In recent memory (2001), there had been the unfortunate collapse of
CEC’s West Edinburgh guided bus way project at preferred bidder stage. Balfour Beattie were the
bidder invoived in that project.

Before considering DLA Piper’s role in the procurement phase of the Project, | believe it would
assist if | make intraductory comment on the following issues for context: DLA Piper's appointment;

DLA Piper's Project team; delivery of legal advice to TIE; and DLA Piper’s relationship with CEC.
DLA Piper's Appointment

| have discussed this briefly above.® The leader of the DLA Piper bid team for TIE's legal advisory
mandate was Mark Swindell. He was the Group Head of Commercial & Projects UK and Europe
(based in l.ondon) and my then line manager. Once the pitch document was ready, Mark came to

Edinburgh to present our submissions to TIE with me.

Mark Swindell took the decision that | should lead the DLA Edinburgh Tram team due to his views
on my considerable relevant experience and my connection te Edinburgh. DLA's tender covered
how we would support TIE in ail aspects of the legal work (both Bill promotion and actuai project
execution). In other words, our overall role would be the pro;.rision of the legal support for both the

promotion of the legislation and the appointment of contractors te carry out the Project.

About four months before the legal mandate tender became imminent and came into the market
from TIE, | began working three days a week in Edinburgh to learn about the Project and to
accumulate first-hand knowledge of the probable public facing issues, e.g. the volume of public
abjection and the Scottish parliamentary process (which, at that time, was still a clone of

Westminster), the engineering issues and what type of land take would be necessary for the tram. |

5 See paragraph 3.12 above

33308626v2

TRI00000102_C_0043



410

4.11

412

413

44

also went to see the preliminary engineering drawings that had heen drawn up by Faber Maunsell
and Mott MacDonald. | informed myseif generally about contractors, suppliers, consultants and
who might be registering interest on other consultancies for TIE. The Project was exciting and high
profile so was exactly the type of mandate that we wanted. It fitted with our pedigree in
transportation and construction projects, PFY PPP and light rail schemes.

| interviewed three parliamentary agents - Bircham, Winckworth Sherwood and one ather. We
interviewed those agents with the intention of taking them into the DLA Piper tender as a
subcontractor. Ultimately, that did not happen - as | have aiready explained - because of CEC’s
intervention and insistence on a three firm appointment.®

DLA Piper Project Team

The choice of the immediate DLA Piper Edinburgh or Scotland partners and colleagues to interface
with TIE was mine. This is entirely normal practice within DLA Piper and, | would suggest, within
any large commercial law firm. it is within the responsibility and authority for a lead partner on -~
project. The team | assembled pretty much remained constant throughout the procurement of fi.
Project.

The core DLA Piper team on the Project was as follows:

4131 Myself as the lead partner. | was on secondment to TIE from late October 2007
through to June 2008 by which fime the Infraco Contrac’f had been signed. | was
simultaneously managing my team at the DLA Piper Rutland Square cffice and was
DLA Piper's Head of Projects in Scolland. | discuss my secondment further below;

413.2 Dr Sharon Fitzgerald. Sharon was a senior associate and subseguently became a
partner in the firm. She worked a great deal with 1an Kendall at the procurement stage
and was involved in drafting the Invitation to Negotiate (*TN”). She also worked hard
and extensively on the drafting of the full DPOFA, MUDFA, SDS, TSS, Infraco and
trams supply and maintenance documentation suites. Following lan Kendr:j,(
departure, Sharon remained centrally involved in relation to MUDFA, but not infraco
and 8DS;

4133 Chris Horsley. Chris was a mid-ranking associate. He was involved with me in most
negotiations on the SDS novation, as well as some aspects of Infraco — notably
detailed interface negotiations with Network Rail and BBS, as well as SP4. This was '
from November 2007 onwards approximately;

4134 Philip Hecht. Phil was in hetween Jo (see below) and Chris in terms of seniority. He
was involved in most or all of the SP4 meetings and Infraco Contract main terms
negotiations. He moved to work in DLA Piper's Abu Dhabi office in early April 2008,

around one month before Close on the Infraco Contract;

8 See paragraph 3.12 above
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4135 Joanne (Jo) Glover. Jo was a trainee and then NQ lawyer of very high guality who has
now left DLA Piper. She worked closely with me on all aspects of the transaction; and

4136 Lorna Tweedie (née Dunlop) was my PA and a very important team member, as was
Nikki Horshall who came in when Lorna went on maternity leave. Latterly, Christa de

Voss became my PA.

{ involved other DLA Piper partners and senior specialists in their sectors, both in Edinburgh and in
other UK and overseas offices. Those sectors included competition, contentious construction, real
estate, employment, planning, rail and rolling stock, PFI/PPP and public procurement, EU
Procurement, HS&E, public law and numerous others at various times where appropriate. | also
consulted with appropriate US, Spanish and German colleagues on parent company guarantees
{("PCG”) being offered by Parsons Brinkerhoff (USA) and the BSC preferred bidder consortium.

If there was a matter that invalved DLA Piper's legal advice surrounding an issue in which | was
not a specialist, | would think the issue through myself and then brief a specialist who could assist.
In most cases the advice | received would then be converted by me into an issues specific paper to
TIE, so that it would present as a DLA Piper piece of advice to TIE. | was the key contact for DLA
Piper and written and oral advice to TIE was coming out from me.

Delivery of Legal Advice to TIE

There were four main categories of advice provided by DLA Piper to TIE regarding the
development of TIE's procurement strateay: 1) stand-alone reports; 2) reports which TIE prepared
containing an element of DLA Piper's specific legal advice on procurement issues; 3)
presentations, workshops and meetings, of which there were many,; and 4) engagement with TIE
personnel at management level and/or other TIE consultants, e.g. Grant Thomnton, PwC, Faber
Maunsell, Mott MacDonald, where TIE convened a meeting and were in the reom where their
consultants were taiking about a particular aspect of the Project and developing TIE's procurement

plan.

A great deal of my advice to TIE on behalf of DLA Piper, including about where the legal and
contractual negotiations stood during the intense procurement phase of the Infraco Contract in
2007/08, was given in writing and orally both in persen and by lelephone. For the reasons
discussed below, the majority of advice was given orally; particularly during the most intense

negotiations.

| think it is worth understanding that, in a project of this nature when you are negotiating with
bidders, often advice is provided orally during the negotiation. A clear channel of communication
would typically be between me and the TIE executive who was in charge of that part of the
negotiations. That could have been the engineering director, the commercial director or the
procurement manager (but others at TIE were also responsible for aspects of the decumentation
and factual and commercial content); and usually also the Project Director. Advice was often cral

and in short face-to-face meetings. There were TIE management meetings where | was present to
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listen to what was happening and give advice from my perspective as legal advisor on the
procurement. TIE did not give any specific instructions to DLA Piper to identify or specify “this is
how we expect you to deliver advice".

420 In my expérience, the giving of legal advice in the manner that DLA did as outlined above is
entirely standard practice on a project of this nature. During intense contract negotiations, there is
often insufficient time to record advice in e-mails or formal papers and letters. We adopted what |
believe was the ordinary, cost efficient and standard approach at the time. TIE was content to
receive advice in that manner and | never received any comment or instruction to change this
approach. The outcome of advising and taking instructions very often becomes enshrined directfy
in the next travelling draft version of the contractual provisions or components under discussion
between the parties. So it was with all of TIE's five main procurements on which we acted, in
order: DPOFA, SDS, MUDFA, Tram Supply and the Infraco.

4.21 DLA Piper’s relationship to City of Edinburgh Council

422 |t is helpful at this stage to consider DLA Piper’s relationship with CEC. In doing so, | consigm
some documents which post-date the stage of the Project currently under discussion during which
TIE was setting its procurement strategy.

423  DLA Piper's understanding from the outset was that CEC had chosen to appoint its own project
delivery agent to represent it and protect its interests. The work for which DLA Piper successfully
tendered in late 2002 was to provide legal services to TIE, a point about which TIE was extremely
clear from the outset. | recall Mark Swindell and [ raised the question of reporting lines with TIE at
the 2002 tender process interview in November 2002. TIE explained to us it had autonomy to
appoint and manage its advisers in its capacity as CEC's praject delivery agent.

424  We were told again at actual appointment date in early January 2003 that TIE was our client and
TIE would be instructing us directly. A Jaint TIE and CEC appointment of DLA Piper would have
required the EU regulated formal tender instructions and the appointment letter itself to say this: it
did not and TIE stated the opposite. And so it was that TIE, not CEC, issued and signed the d
Piper mandate appointment documentation and made the media announcements regarding fhat
appeintment. No one from CEC attended our interview or met us during this process.

4.25  TIE senior executives also made it very clear that TIE would be the party entering into contracts to
procure the tram scheme and this was what happened: TIE signed, as sole counterparty, the
DPOFA, MUDFA, SDS, TSS, Infrace and Tram Supply and Maintenance contracts, all the utilities
agreements, as well as the Network Rail Asset Protection Agreement. In each case DLA Piper
represented TIE, not CEC.

426  DLA Piper was not retained to and did not provide advice direct to CEC in relation to the
procurement strategy or the choeice of contracts and was not at any point instructed to do so by
TIE. During 2003 and 2004, there was no form of contractual duty of cars owed by DLA Piper to
CEC - since none was reguired by TIE until June 2005 (see paras 4.33 et seq).
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427 When TIE decided to stand DLA Piper down for 5 months in 2007, there was no parallel
communication from CEC confirming this TIE decision. In my view, that silence on CEC’s part is
not at all consistent with CEC regarding itself as DLA Piper's separate client, with separate
interests,

428  Even after the June 2005 draft letters, DLA Piper had not been procured or appeointed by CEC and
were not advising CEC, unless specifically instructed to do so by TIE. | had made that very clear to
Gill Lindsay of CEC Legal on one of the first occasions | spoke with her in late August 2007. We
were to report direct to TIE and my point of coniact would be Alex Macaulay and/or his deputy
Andrew Callander, TIE’s leqgislative process manager.

429 TIE were CEC’'s delegated statutory agent under the Acts, notified to the Scottish Minsters as
required under Section 69 of the Acts and, in that role, notifying Scottish Ministers on the
appeintment of BSC to construct the tram scheme. TIE, TEL and CEC intermingled within their
governance structure with - in some cases - the same core individuals sitting on TIE's Board, the
Tram Project Board and other sub groups. The TIE Board and the Tram Project Board frequently
met back-to-hack on the same day.

430  CEC had created TIE and appointed it as the delivery agent for the Project without any adverlised
competitive tender. The rationale for CEC appointing TIE as its Project delivery agent rested on
the established procurement law exemption applying: where the procuring authority (CEC)
appoints a single purpose wholly owned public sector entity (TIE) to act on its behalf and in its
interests to manage/carry out a single autherised project or undertaking. DLA Piper had advised
TIE on this issue as early as 2003. CEC was the Promoter of the two Edinburgh Tram Bills during
2003 to 2006. CEC is the named authorised undertaker under Section 82 of the two Edinburgh
Tram Acts 2006. So: in order for CEC's delegated autherity to operate at law, TIE’s function took
on CEC'’s identity as statutory authorised undertaker and in turn passed that authority to BSC for
design and construction. For this, TIE's interests were accepted as derivative of and synonymous
with those of CEC. CEC could therefore avoid the strict legal reguirement for a formal tender

process.

4.31 TIE and CEC discussed, debated and negotiated the detailed TIE Operating Agreement for a
’ period of approximately four years through 29 versions. CEC appeared entirely comfortable being

advised by its staff legal officers on this matter.

432  That Operating Agreement at section 11.4 stated: “TIE will enfer info such confracts in its own
name but will be acting on behalf of the Councif’. Such contracts are listed as: Infraco Contract,
MUDFA, SDS Contract and Tram Supply and Maintenance Confract and other relevant contracts.
It is difficult to conceive of a clearer expression by the two parties themselves of congruity of
interests between TIE and its 100% legal parent, CEC.

4.33  Against that background, DLA Piper accepted a request from TIE in 2005 to confirm that DLA
Piper owed an ancillary duiy of care to CEC. In doing so, DLA Piper made it clear that it was not
willing to (and did nct) assume a dual-track reporting or advising obligation.
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4.34  The conditions upon which DLA Piper was willing to assume an ancillary duty of care to CEC are
confimed in DLA Piper's letters dated 23 June 2005 (DLADOC06300 and DLAQO0OCE301). This
requirement to extend a duty of care to CEC was first raised with me by Alex Macaulay of TIE in
2005, out of the blue. He explained to me that CEC was requliring that TIE obtained "duty of care”
letters from all TIE's advisers. He was in fact slightly apologetic that this had not been raised
before. Having discussed it with Mark Swindell (and repoerted the request in the normal way to the
firm's risk management unit}, | sent a draft letter and it rested with Alex. | addressed the letter to
TIE, not CEC, and did not send the draft to CEC Legal or anyone else at CEC because it had been
requested by TIE and | had had no dealings with any CEC staff at all on this subject. | never heard
more from Alex on this nor from CEC at the time. Nor did | know who it was at CEC that had
required this. | had never heard whether that DLA Piper letter was passed through to CEC.

4.35  These letters were a clear expression of the basis upon which DLA Piper agreed to and in fact did
extend a duty of care to CEC for a period of over five years. These letters were not affirming that
CEC was a joint client. Nowhere in the letter is that language used. DLA Piper was never informed
who it was at CEC that required this duty to be confirmed. TIE handled this process.

436  These letters were referred back to on several occasions subsequently. Their content accords with
how matters worked in practice, both before and afler their issue in 2005 and thelr re-issue in
August and October 2007 (discussed below). Na comment ever came back to me from either CEC
or TIE on the content of these letters.

4.37  Two years later in August 2007, the same letters were then re-issued at the request of Gill Lindsay
of CEC Legal. They appeared to have been lost by CEC. On 16 August 2007, | sent an email to
Gill Lindsay (CEC01711054) with an attached draft ‘duty of care letter' (CEC01711055).

4.38  With this August email, as asked, | sent Gill Lindsay an identical letter to the one that 1 had was
sent to Alex Macaulay of TIE in June 2005 and asked if there was anything CEC wished to add or
alter. | state I/ do not envisage any confiict of interest here; to the contrary - in closing the required
supply contracts as part of the procurement process, there needs to be complete commonality; ¢
interessts and objectives among the Council, TIE and TEL. That is not to say that there will be ag;u
will have been delailed discussions (in which we would have our role as advisers for the Project)
on key issues in order to reach that commoanalily .. After the letter is acknowledged by the Council,
we would have it signed by TIE to complete the formal amendment to the Appointment.” | never
heard back from Gill Lindsay in relation to that letter.

4.39 In October that year, | had another contact, | believe from Colin Mackenzie, saying he no longer
had the letter and asking me to send it again. So | did. | nate the emaii chain stopped with the
email from Colin MacKenzie to Gill Lindsay dated 7 December 2007 (CEC01399575). | explained
to Gill Lindsay that DLA Piper had issued the same letter two years earlier to TIE, as requested, for
delivery to CEC. | note | say in closing in my email of 7 December 2007 “If you would like this
signed now, let me know.” | did not receive a response.
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440 1t is important to note that | state in the DLA Piper letter at paragraph 2 that “DLA remains
expressly authorised to receive and seek all instructions (and any clarifications} under the
Appointment from TIE as Project manager and agent for CEC. In the absence of specific written
instruction, DLA has not been and is not under obligation to advise CEC officers or members
directly, under exception that DLA will brief CEC officers at regular intervals as instructed by TIE
Limited, or as required by CEC.” (CEC01711055).

4.41  This lelter was never signed. It was never commented on. It was never sent back by CEC Legal.
This letter acknowledges a duty of care, but it acknowledges a duty of care on the basis that DLA
Piper is entitled to rely on the fact that there was complete commonality of interest.

442 Gill Lindsay had specifically said to me in October 2007 that detailed reporting from DLA Piper was
not required. | discuss the requirements for DLA Piper reporting to CEC and the specific letters
which we were instructed by TIE to provide to CEC below.”

443  Graeme Bissett of TIE sent an email to me dated 1 July 2008 (CEG00114232). This was sent on
behalf of TIE approximately five and a half years after DLA Piper's appointment. The Inquiry's
guestion 1 asks whether this email reflects a duty on DLA Piper to provide legal services to CEC
which went beyond that detailed in the duty of care letters described above. This email is TIE's
acceptance of a written proposal by DLA Piper, which | prepared, which was submitted to TIE in
early June 2008. The proposal | sent was a response to TIE's request in summer 2008 for us to
refresh our legal mandate at the end of my secondment. It had no connection whatsoever to any
idea about a new or separate DLA Piper mandate for CEC. There had been ne such mandate and

there was never any idea or discussion about creating one.

4.44 Having been retained by TIE Ltd on the same fee earner houtly rate for over five years, DLA Piper
had requested a small uplift on rates in the proposal. TIE agreed io this with absolutely no
alteration to the terms of the mandate which was set out in the appointment letter in 2002. As far
as | was concerned, none of these exchanges in 2008 changed the contractual position as far as
our appointment was concerned as explained above. Nor did | discuss anything like this with TIE at

the time.

4.45  Graeme Bissett, in his email dated 1 July 2008 (CEC00114232) mentions that he is not aware of
arrangements which DLA may have with CEC as regards provision of legal services. | should
make it absolutely clear that, whatever Graeme observed at that point, we had no arrangement
with CEC at that time nor, in fact, did we ever make any arrangement with CEC for the provision of
legal services, other than as specifically stated under the duty of care letter issued in 2005 and
again in August and October 2007. If we had been requested to enter into such a direct advisory
arrangement, there would have had to have been prior discussion and agreement with TIE and a
clear and separate arfangement with CEC on payment of our fees for that work. There would also

need to have been a specific EU public procurement for such an appointment.

7 See paragraphs 11.49 - 11.68

33308626v2

TRI00000102_C_0049




50

4.46 In short, all three of the parties involved — TIE, CEC and DLA Piper — understood and proceeded
on the basis that DLA Piper's duty to CEC was to be discharged by DLA Piper advising and taking
instructions from TIE alone. DLA Piper was entitled to rely on TIE reporting matters fully to CEC,
which TIE was of course obiiged to do in terms of the formal Operating Agreemeni between those
parties.

447 It is perhaps worth observing that D&W also acted for CEC, as distinct from TIE, on numerous
other matters connected to the Project.

448 I had no discussions with TIE or CEC Legal about changing the way DLA Piper had been providing
acdvice and there certainly was never any written instruction from TIE about advising CEC direct, as
would have been required specifically under the 2005 Duty of Care letters. DLA Piper was niot paid
any additional fees for separate reporting. That was perfectly acceptable to DLA Piper on the basis
of what had been specifically agreed in the letters, as there was to be no additional work required
of DLA Piper, The reason there was no additional work required of DLA Piper was because any
duty of care to CEC was discharged by continuing to advise TIE.

449  Very shortly before | went on secondment to TIE in September 2007, Gill Lindsay in CEC Legal
raised the issue of who at DLA Piper would advise CEC. | explained to her that DLA Piper had
been and was advising TIE and there was no requirement for us to advise CEC separately — nor
would we, unless expressly told to by TIE. The subject was never raised again.

450 | am asked in Inquiry Question 92 whether | suggested at any stage that CEC should obtain
independent legal advice or if | think that this would have been a good idea. | did not suggest this.
This was not an issue for DLA Piper to advise on ar consider. That is precisely why the DLA Piper
duty of care letters are worded as they are. Did | think it would have been a good idea: an answer
— covering a nine year period — enters a realm of spaculation and hindsight and judgments about
CEC's organisational processes and internal skills and responsibility allocation that | do not believe
| can enter helpfully.

451  The only observations | would offer about CEC abtaining independent legal advice are that: ( ]

4511 CEC lLegal were In the best position to decide If their client organisation should be
receiving independent legal advice, on top of the legal advice that their project delivery
company was receiving. CEC Legal were also in the best position to understand any
particuiar matters of concern to CEC staff or departments and to tell TIE this. This was
in part why the LAC meetings were arranged;

4512 CEC did cheose to obtain advice from Dundas & Wilson on the subject of the breach
and termination provisions in the Infraco Contract and CEC Legal issued the
instruction to obtain this. CEC also appear to have instructed McGrigors in éOOQ fo
provide advice;

4.51.3 CEC Legal dealt with Dundas & Wilson during the process of settling non objections
status during legisiative promotion and then the relevant Third Party Agreements from
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2003 to 2006. In 2005, CEC Transport aisc retained Dundas & Wilson in reiation to
discussions with DLA Piper {representing TIE) regarding a draft protocol governing the
overlap between contractual and statutory responsibilities for the maintenance of
roads post installation of the tram scheme;

4514 The Project governance structure comprised at least three different bodies containing
CEC officers and officials - who were all in a position to discuss and decide if CEC
required separate legal advice; and

4.81.5 CEC’s Director of City Development held the role of Tram Monitoring Officer within the
governance mechanism. His role was to monitor what tie were doing and to make sure
that tie did not diverge from its role as Project delivery agent for CEC; another CEC
officer with the insight to decide if CEC needed legal advice.

452  And so: it is quite clear on the facts that when CEC wished to obtain external legal advice on the
Project, they did so without consulting DLA Piper if they should do so.

4.53  Inquiry Question 20

4.54 It is axiomatic that CEC, as Authorised Undertaker under the Edinburgh Tram Acts, bore the risk of
Project cost overruns as noted in Inquiry qguestion 90. In October 2007, on TIE’s instruction, CEC
Legal was sent by DLA Piper draft of the CEC guarantes that was required to underwrite TIE's
financial obligations under the Infrace Contract. That guarantee was reviewed and approved by
CEC lLegal and Finance and, without this guarantee, BBS would not have accepted TIE as a
contracting counterparty. No legal advice from DLA Piper was required for CEC to comprehend
that it bore the risk of Project cost overruns, nor was it DLA Piper's responsibility to camy out
assessments on the potential for cost overrun. Other than being shown the grant funding
agreement by TIE (not CEC) at a late stage, DLA Piper played no role whatsoever in CEC’s own
deliberations about and its discussions with Transport Scotland regarding Project funding.

455 | am asked whether it was a reasonable assumption that the interests of CEC, the Authorised
Undertaker and one of the Project’s funders, were co terminus in all respects with the interests of
its Project delivery company, TIE. | consider that this was a reasonable assumption for the reasons
set out above in paragraphs 4.30 - 4.32.

4.56 | see no plausibfe argument at [aw or on actual facts to assert either that:

4.56.1 there was a lack of commonality of interests between TIE and CEC and DLA Piper
was responsible for identifying and advising on this situation; or

4.56.2 if divergence of interests somehow happened, it was written anywhere or could be
inferred that it was DLA Piper's duty to spot and report this.
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457  What would the divergence pertain to: a technical decision, a financial decision, a public relations
decision, a senior recruitment decision, a bill promotion decision, a Board decision, a fare-setting
decision? How would DLA Piper, as lawyers, assess this or learn about it?

4,58  As a matter of law and fact, it was not the case that DLA Piper needed to concern itself in any way
with whether {or how) CEC would receive legal advice, if somehow CEC thought its interests
differed from those of its Project delivery agent, TIE, and its Edinburgh public transport integration
manager, TEL. This would have placed DLA Piper in an impossible sifuation as an adviser: how
would DLA Piper, an independent adviser, come to understand or anticipate when there was or
might be a divergence of interests between a parent entity and its two wholly owned limited liability
subsidiaries? And at what point would DLA Piper need to recuse itself from acting for TIE or CEC
or both?

4.59  Inquiry Question 96

460  Question 96 suggests that my email to Nick Smith of 2™ September 2010 (CEC00098268)('
evidence that in 2010 1 was taking a more direct role with regard to CEC. | do not agree with this
praoposition. 1 was sending materials and reports and copies of Instructions to Counsel to CEC
Legal because Richard Jeffrey - as the CEQ of DLA Piper's client - had instructed me to do so and
to keep CEC Legal informed directly regarding Infraco legal matters on which DLA Piper was
warking for TIE and with Tony Rush. CEC00097692 on 11th August 2010 represents that
instruction to DLA Piper from TIE. It did not impose or presume any relationship between DLA
Piper and CEC, nor - in my view then and now - could it have.

4,61 TIE remained DLA Piper's client and TIE was CEC's Project manager and delivery agent. What
was evident was that CEC Legal were requiring considerably more information from TIE about the
status of the Project and a means of their obtaining that infermation was via DLA Piper. There was
no formal {or other) change of any kind in terms of DLA Piper's mandate.

4.62 At all phases of the Project, | received frequent comment/direction from TIE management that !
should not accept requests or instructions direct from CEC, without referring to TIE first. TIE we
concerned about incurring legal spend (if CEC Legal came to DLA Piper without referring to TIE
first),

463 | understood that TIE's concerns were related to: (a) budget - that CEC should refund TIE for work
which DLA Piper did to service CEC Legal's needs and not use Project funds; (b) disruption - that
CEC Legal would divert TIE's legal advisers away from tasks that TIE needed progressed and
completed; and (c) information source - that CEC Legal in particular tended to ask DLA Piper if
they were unable themselves to access Project information from TIE or direct from CEC personnel
with project responsibilities for exampie: asking DLA Piper where CEC Planning was in terms of
design approvals. TIE found this disruptive and disorganised. Susan Clark and both Graeme
Bissett and Stewart McGarrity voiced those concerns to me frequently.
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464  TIE's procurement strategy
DLA Piper’s Inifial Role

4865  There were four general stages to the Project, which were (1) bill promotion; (2) procurement

design; (3) procurements through an {TN; and (4) impiementation.

468 DLA Piper's primary role at the start of the Project was to advise TIE on various procurement
issues (including TIE's own appointment by CEC as Project delivery agent) and to produce an
initial report outlining for TIE the critical issues within an overall procurement strategy that would
deliver the tram Project into an integrated public transportation system.

4687  From the outset TIE, as delivery agent for the Project, had looked for an innovative procurement
strategy. Various papers with alternative models circulated from 2003 onwards. One of my first
tasks in early 2003 (instructed by Alex Macaulay at TIE) was to prepare an outline procurement
models report describing various procurement and contracting models which TIE might use, with or
without commercial bank financing. | produced this document with strong input from other public
procurement specialists at DLA Piper, especially those involved in light rail schemes. TIE tested
these medels itself and had independent specialists on PFI/PPP review the options. My impression
was that TIE’s focus was, understandably, on Bill promotion, but there was a lack of understanding
of thé lead time required to plan and execute a procurement strategy for a Project of this size
because, so far as | could judge, TIE's management did not hold this experience.

468 |recall one session in which the top five or six models were ranked by those present after careful
interrogation and comparison. There was also discussion on the type of contract to be used and |
recall DLA Piper produced at least one paper for TIE on this subject ranking standard forms for
suitability. Once it became clear that the tram scheme revenue projections prepared by PWC
during the Bill promotion phase were very unlikely to support bank financing, TIE favoured an
enhanced Design-Build-Operate-Maintain (*“DBOM”) model, funded publicly. This was what was
ultimately chosen by TIE and CEC to go to market with the DPOFA party to ultimately provide the
actual tram vehicle operating capacity. However, TEL and CEC favoured LB over Transdev as the
tram operator. And so the system entered public service as a DBM project, with a public sector

tram operator.

469 At that time, for light rail schemes, there really was not a recognised conventional approach to
procurement models and contracting. Different schemes had taken different approaches. | have
discussed earlier my background and experience alongside the firm's background with light rail
schemes. The projects in Croydon, Nottingham, Leeds, Merseytram and Sheffield took different
approaches. The contracting industry did not have a fixed view about what type of contract to

expect,
Transdev - Early operafor appointment

470  The report to TIE | mentioned above included a reasonably detailed description of the early

involvement of a tram operator party as a consultant to assist the public sector client in preparing
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the overall scheme concept that matched the best commercial and operational aspects for a tram
scheme. For example: what ticket machines were reliable, how cost effective ticket inspectors
might be, how certain types of tram performed, optimum positioning of tram signals and tram
stops, driver sight-lines, traffic-tram interrelationship, key interchange ergonomics, ridership
projections, fleet and tram vehicle size, tram depot dimensions and location, system trialling and

tram driver recruitment and training.

4.71 | discussed this cancept further with Alex Macaulay and Graeme Bissett at TIE who understood
and liked its advantages to TIE: combining the operational experience of an intemnational
commercial light rail specialist company with an advisory, fee-based role that could be terminated
with minimal financial consequences to TIE, with ability to transform the role into a fuil tram
operator contract without the need for a fresh and lengthy procurement competition. They also saw
that early input from an operator might very well be useful fo TIE at parliamentary stage hearings,
bringing a commercial operating expertise to the table that neither TIE nor its owner, CEC,
possessed.

472 Once TIE had decided that it saw real benefit in the early operator appointment, we were
instructed to prepare this procurement for the market and ! did so, assisted by Sharon Fitzgerald
whom | had recruited because of her strong EU public procurement and construction and
engineering work background. At this point, DLA Piper also had direct informal discussions (as
instructed by TIE) with the Office of Fair Trading about potential competition law sensitivities.
These issues were taken into account in designing the ITN for the DPOFA.

4.73 | imagine TIE shared this DLA Piper report with CEC. My strong impression of CEC at this time
was their foclis was on the public and the influential Edinburgh business community's perception of
the Project, as opposed to the very significant regulated procurements that would be needed to
bring the Project into implementation stage. There was, perhaps understandably, caution within
CEC about being seen to spend public money prematurely, but TIE had to develop and progress
their thinking on structure and delivery timetable for the major procurements. The Project needed
to attract tram scheme constructor/supplier sector interest and to project an organised, forwa(

thinking image in order to engender a sclid competition when the time came.
Partnerships UK

4,74 The DLA Report served to stimulate a number of workshops organised by TIE, and sometimes led
by TIE, to take counsel about procurement from other experiencéd advisers/transport specialists.
TIE by this point had engaged Partnerships UK {("PUK"), a govemment-funded advisory group
which focused on and advised the public sector promoters of PPP/PFI projects in England. | was
instructed by Michael Howell to negotiate PUK's terms of engagement with TIE and did so. Martin
Buck of PUK London and James Papps came to at least one if not two informal workshops at our
offices in 2003/4, one of which was led by Mark Swindell. PUK had an office in Edinburgh because
of their work in the PPP/PF1 sector but there was already a unit called Financial Partnerships, led
by Sandy Rosie at the Scoftish Executive and this unit's function had distinct overiap with what
PUK offered. And so PUK were viewed somewhat as "poachers” in Scotland PUK continued to
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advise TIE during the bill promotion phase, providing input on the procurement strategy TIE was
developing. | recail the meetings in which both PUK and PWC were present to give their input to
TIE on the various procurement models and also to engage briefly with KPMG, acting for Transport
Scotland.® | believe at around the time Michael Howell left TIE, TIE ultimately stopped using PUK
in a paid project advisory role, though | recall PUK (James Stewart) continued having a seat on
either the Tram Project Board or the TIE Board — | do not recall now which.

Lothian Buses

475 | saw that the dynamics among public sector stakeholders in the Project were difficuit for some
time. Lothian Buses ("LB"), the CEC wholly owned kbus company, made no secret of its
reservations about the Project. This had an advisory cost impact on TIE. | can provide further
detail on this aspect of the Project if that would assist the Inquiry but 1 note that it does not form
part of the Inquiry’s Issues List.

476 In 2003/4 DLA Piper had begun advising on the tram procurement regarding city integrated
transportation. We advised TIE that if this was got wrong there could be the risk of a legal
procurement challenge, as well as competition law problems. LB was dominant in the Edinburgh
bus market and by law the other competing bus operators in the city needed to have the same
access to and opportunity to integrate with the tram as well. Our advice was validated by Richard
Greene QC, a competition law specialist whom DLA Piper instructed on behaif of TIE with LB's
agreement. CEC appeared passive during this debate. DPOFA went into procurement, with a
contract award in mid-May 2004 to Transdev.

Background — Previous Tram Projects

477 In one guise or another, the engineering, commercial, contractual and procurement knowledge
held on the public sector side for the previous tram projects in which DLA Piper was involved was
readily available to TIE and to CEC, if they wished to invest in that research. DLA Piper did all it
could to assist :FIE in introductions and knowledge transfer as, | believe, did other consultants
engaged by TIE during the Bill promotion phase.

478  The Leeds supertram project (2001-04, proposed £500+ million scheme)} was a “hub-and-spokes™
configured light rail scheme. The lead DLA Piper partner"was based in Leeds. The promoter was
the regichal PTE. It was ultimately dropped at pre-contract award stage when the central
government funding commitment was cancelled. A major factor was considerable cost/programme
uncertainty surrounding very significant and unexpected requirements for utilities diversions in the
city centre. | recall being told that that the bid-back showed serious pricing gualifications, together
with engineering assumptions and provisiohal estimates of upwards of £80 million. That was one of
the reasons for TIE opting for the separate advance utilities diversions MUDFA contract in the
Edinburgh Tram Project procurement strategy.

% See paragraph 3.139 et seq.

33308626v2

TR100000102_C_0055




56

479 A further major English city tram scheme, Merseytram, was also cancelled after central funding
withdrawal. The lead DLA Piper partner was again based in Leeds. The regional Transport
Executive raised a judicial review because of the wasted public funds. Through the Leeds partner
concerned, | introduced TIE to the Chief Executive of the local PTE. | believed he could speak to
the state of pubiic authority knowledge throughout the UK on how cost overrun on tram schemes
was endemic and why various different procurement models were being tried to aveid the situation
where the overall price was a compound of three or four different suppliers, basically all inserting
risk and profit premia on their own component of a consortium's delivery obligations. The Chief
Executive became, | believe, a non-executive member of TIE's board for a two-year period prior to

Infraco Contract Close.

4.80 lan Kendall also provided TIE with significant parts of a yet further English light rail scheme
contractual documentation set which had been drafted and negotiated by Ashursts and (Pinsent)
Masons. We reviewed this material closely for useful and appropriate market-tested {anguage,
including wording that lan Kendall favoured.

CEC’s Role in Choosing the Procurement Strategy (from DLA Piper's perspective)

4.81 CEC were initially focused on the public precess of obtaining implementing legislation but began to
take interest in procurement, particularly through its Transport department’s interest in ‘on-strest’
issues and CEC Planning department's views on how the tram infrastructure would loak, the tram
interface with traffic control and the process for new/temporary lTrafﬁc Regulations and its direct
relationship with LB. Around this time, TEL became more active. Like TIE, TEL was another wholly
owned CEC subsidiary whose (in my view somewhat vague) mandate was to supervise transport
integration (i.e. bus and the separate guided busway at Broomhouse and tram). | have to say that
CEC's part in selecting a procurement model appeared to be very reliant on TIE and by osmosis,
as opposed to active decision. | discuss the Project governance structures chosen by CEC in more
detail later in my statement.

TIE's Choice of Procurement Strategy (

4.82  The procurement phase started in eamest in late 2004, once it became reasonably clear that TIE
would obtain the enabling legislation, to give the promoter, CEC, statutory authority to construct,
operate and maintain the tram network.

4.83 For the Project, the whole procurement was put together to fit what TIE said it required and lwould
be competent to manage. TIE's procurement sirategy was setfled in the course of 2004 hy a
methodeology involving options papers, workshops, independent expert input and opiions
interrogation. Both CEC (sporadically and through different personnel) and Transport Scotland (as
well as Partnerships UK) participated in this process. As far as | am concermned, CEC had every
opportunity to input but chose to allow TIE to take decisions that were then adopted by CEC. So
far as | could determine CEC was given this opportunity by TIE reporting what it was doing to the
various governance bedies and by the procurement strategy being presented and discussed at

TIE's Board meetings and at the Tram Project Board.
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4.84  The conventional way in the UK of approaching a procurement for a tram project had been to invite
the market to tender and see what potential tenderers came up with in terms of a consortium. In
other words, the suppliers would form their own grouping and then tell you what their consortium
roles, methodologies and pricing would be. This approach resulted in consortia coming together in
rather a haphazard manner, e.g. one might get a consortium comprising an excellent civils
company, a dominant tram supplier and a rather indifferent systems company. This would tend to

create tensions and weaknesses within the consortium.

485  This approach had also resulted in serious issues of design compatibility, utilities causing cost
overrun and construction programme interruption and intra-consortium troubles. One issue for TIE
to overcome was sufficient market appetite for ancther UK tram project for which potential partners
would come together (of their own accord) to bid as a joint venture or consartium for the Infraco
Contract itself. Tram vehicle supply itself was not problematic since Siemens, Bombardier,

Alstholm and CAF all had trams on well-known and modern operating schemes.

486  TIE's procurement strategy on the Project was designed to overcome these difficulties. The
propasition was that TIE wanted to assemble the best qualified parties for each main role thereby

delivering the best price and the best long-term value.

4.87 Ultimately, the range of procurement models - which included letting a full-blown operating
concession under a DBOFM model with bank financing - fell away and TIE opted for a
disaggregated DBM pracurement model. This decision was taken after various guite detailed
ranking and comparison exercises, both at workshops and in internal sessions. CEC staff were

present at some of these sessions, | recall.

488 | believe that there are various TIE papers explaining to both CEC and Transport Scotland how this
strategy was to work and what the key timings and risks would be. There were also several lengthy
workshiops on this with external input/critique from PUK, Transport Scotland (PFl / PPP
government funded adviser) and other experts brought in by TIE. It was different from leiting one
large consortium contract, and was aimed at appointing the best of breed, rather than allowing the
market to dictate how responsibiiities would be divided among consortium members. As have said,
| believe that this work was presented and discussed at tie Board meetings and Tram Project
Board meetings.

489 The disaggregated DBM model chosen invelved five major contracts: an early operator
engagement contract (“DPOFA"), a design mandate ("SDS"), an on-street works contract
("MUDFA") engaging with substantial private corporations; a specialised tram vehicle supply and
maintenance contract ("Tramco®);, and a multi-part iram scheme civil engineering and tram
operation control systems installation contract, with long-term infrastructure maintenance

obligations ("Infraco”).

4.90 Ultimately, TEL decided that the tram operator should be LB, not a consortium member. DLA Piper
had recommended TIE set up DPOFA so as to allow TIE the flexibility of terminating Transdev’s
role, without Transdev becoming tram operator. However, DLA Piper played no role in LB's actual
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appointment, other than competition law and procuremeni advice and the formal assignation of
DPOFA.

4.91 The central idea of TIE's procurement strategy, was that the scheme design aﬁd utilities diversions
would all be substantially complete before the Infraco Contract enteraed execution phase so that
there was a clear sequential construction programme and a clean start on site for the main civils
contractor, who would have submitted its bid on the basis of a éubstantially completed scheme
design and being supplied with site-suitable ‘Issued for Construction’ (“IFC*) drawings when he
mobilised.

4.92 From the outset, TIE knew that the Infraco Contract construction pricing, programme and its risk
transfer and allocations would be dependent upon various other large contracts in the Project as
well as Network Rail possessions arrangements and ultimately well over forty third party
agreements with commercial parties affected by tram scheme land take, consiruction and/or
operation. And CEC knew that its role as the key design Approvals Body would be central to the
timely production of design for the Infraco procurement. (

493  With the appointment of lan Kendail as TIE's Project Director in spring 2004 during the DPOFA
procurement, | observed TIE growing as an organisation in 2005 and 20086 in order to respond to
the need to launch and manage the five main procurements: DPOFA, MUDFA, SDS, Infraco, and
Tram Supply and Maintenance. Howaver, there were some important constraints:

4.93.1 There was a limit to the engineering and commercial knowledge in the UK on how best
to develop and procure such light raii projects. TIE was in competition with the English
tram and light rail projects for this relatively scarce senior engineering and commercial
resource; and

4832 | was instructed that TIE needed to be careful about recruiting resources too early and
spending public money prematurely and, in an exireme situation, being attacked for
pre-empting the parliamentary procedure prior to Royal Assent being granted for the
enabling legislation.

494  The result was that for a considerable period of time, the personnel at TIE were neither
experienced in dealing with contractors and large engineering and design consuitancies nor well-
versed in tram projects. However, in my view, lan Kendall was a very competent, resourceful and
energetic Project Director. He arrived at TIE with his own conviction that the optimal procurement
strategy should put the constructor in charge of utility-cleared streets and provide the installer with
a virtually complete scheme design (corresponding to the legislative limits of deviation e.g. the
construction enveiope), keyed into the client’s ouiput specification (as detailed in the ERs).

495 TIE was confident that it could manage the different major contracts involved and was attracted to
the MUDFA concept after, | believe, looking at what had occurred on the Leeds Supertram project
- where the estimated £80million cost of utilities diversions had been a serious contributing factor
in the cancellation of the project.
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496  TIE's procurement strategy was well defined prior to lan Kendail's recruitment for the procurement
and implementation stages in May 2004, lan was enthusiastic about the chaoice of procurement
model. He was very much in favour of the advance utilities works and a scheme design controlled
by the client and then novated to the infrastructure contractor. He applied himself immediatsly to

negotiating with the main Edinburgh utilities in order to secure their buy-in.

497  lan was well aware of the need for firm, knowledgeable management of the proposed MUDFA and
SDS contracts and, above all, the need to launch these critical early procurements. He was the
first senior manager at TIE to stress to the TIE Board members and, through them, CEC that: (A)
the MUDFA and SDS procurements and appointments were absolutely pragramme and cost
critical, once the tram bills had Royal Assent and TIE and CEC had begun to make media

announcements about the timing of public service opening; and (B) the Infraco Contract
procurement and competitively priced, technically clear, unqualified bid returns were, in turn,
deeply dependent upon MUDFA and SDS progress and guality in performance. lan Kendall had
stressed to colleagues at TIE the need to get the MUDFA and SDS procurements under way and
to manage this process and the resulting contracts well and consistently.

4.98 lan Kendall's idea was to run the competitions with firm control to get the best priced and most
attractive technical proposal for the individual components i.e. tram supply/maintenance,
infrastructure installation, systems design and installation, utiiities diversions and scheme design.
At its core was: (i) completion of a scheme design te be included in the ITN for the Infraco
Contract, so that at bid-back the tenderers would be pricing scoped infrastructure with matching
ERs and would be able to shorten their implementation programme with no or limited désign phase
and (i) utilities diversion substantial completion before the tram civils works (Infraco)
commencement. This was the absolute backbone of the main procurement and had been
discussed in some detail at the various TIE workshops, both before and after [an Kendall's arrival.

499 TIE was very clear indeed that it would require a very different set of personnel to manage these
major contracts (as opposed to bill promotion phase objector management), the output from which
was central to Infraco procurement price and programme certainty. In 'subsequent sections |
discuss why, in my view, TIE failed to deliver on its pracurement strategy.

4100 lan Kendall drove this forward as a concept, including the appointment of PB as designer under
the SDS Contract, but, at his own admission to me privately, lacked a TIE team that could carry
their responsibilities alongside him at the required speed and was very frustrated about TIE
management’s views on this. He told me that he was increasingly vocal in TIE about nat havin;; the
right personnel for the procurements and about continuing resistance to commencing the major
procurements early enough. | believe this was one reason why his relationships with TIE

management executives became strained.

4101 The exact dates now escape me — certainly relatively soon after DPOFA award and then leading
up to Royal Assent for the two bills — | recall lan Kendall mentioning that he had had a series of
discuséions with TIE management covering his views on how the MUDFA, SDS and Infraco
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pracurements, with design novation and a separate tram supply procurement, would interlock and

drive out a better construction and instaliation programme and more transparent pricing.

4102 | knew from discussion with lan Kendall that part of his motivation for these management level
discussions was to help overcome the resistance he told me he was experiencing in being given
full authority to recruit personnel and for TIE to launch these major procurements. He was very
keen for DLA Piper's work on the ITNs and contract suites to be visible and moving forward, in
tune with his efforts within TIE as Project Director. He was also focused on TIE management and
then CEC - through their formal meetings - being made directly aware of the advantage of telling
potential bidder groups (by means of the EU procurement regulations PIN mechanic and informai
briefings) that TIE was well down the road towards letting the major advance works contracts,
MUDFA and SDS. Integral to this was the development of the two other major contract ITNs:
Tramco and Infraco.

4.103 Following the successful DPOFA contract award on 14% May 2004, TIE (Graeme Bisselt) told me
that they might wish to re-compete all the advisory mandates, effectively this included 0(
appointments of. PWGC, Faber Maunsell, Mott MacDonald and DLA Piper. My impression at the
time was that this was because CEC, not TIE, wanted this. | saw no sense in DLA Piper being
made to re-tender at all after only one procurement had been completed, and said so, and | wrote
and presented a short but comprehensive written paper to TIE on the advantages of retaining us.
So far as DLA Piper's mandate for the Project procurements was concerned, the matter was
dropped and never raised agaﬁn by TIE.

4.104 The MUDFA and SDS procurements took place in 2005 and 2006, followed by TSS and the
preparation and then issue of the Infraco ITN in late Septemberfearly October 20086. | consider
these in the relevant sections of my statement.

The Benefits of this Procurement Model

4.105 Since the approach was a hybrid Infraco Contract, the major benefits, which ought to have flowed,

were:; {

41051 the Infraco Contract suite released at ITN was interfocking with both MUDFA and SDS,
as well as the tram supply and maintenance and DPOFA contracts. Hence, if these
two maijor contracts had been engineered and administered correctly, the contractual
control by TIE of MUDFA and SDS {up to the point of novation) would have presented
the *clear playing field' for the Infraco that, in turn, the procurement strategy had been
intended to deliver:

41052 clarity of pricing, risk management and allocation, constructicn programme (and its
critical path) for on and off street works and a set of fram and control systems testing
and safety cerification regimes leading to a firm PSCD;

4.105.3 because cof the high degree of interest that CEC Planning had in impasing its views on
the compatibility of the SDS design with CEC's aspirational view of how the tram
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infrastructure would fit into its City Public Realm and Tram Design Manual concepts,
control of the design to deliver the ERs was important to CEC. This could not be
readily achieved by a traditional design and huild procurement without considerable
uncertainty about the amount of time needed within the constructor’'s programme for
this. For example: CEC City Development presented a paper to the Tram Project
Board on 23" January 2008 regarding £4.5 million improvements to St Andrew’s
Square, using funding for Public Reaim warks. CEC had retained a different arm of PB
to produce a design for this and wanted TIE to discuss with BBS — three months after
BAFQ ~ inclusion of these works in the Infraco Contract works and a possible novation
of this design to BSC,;

4.105.4 Familiarity of the hidding parties’ commercial management and their advisers with ICE
design and construct forms as well as HM Treasury SoPC3 (2004) and the light rail

schemes | mention. Hence an expected efficiency in contract terms negotiations.

4106 The fact that these benefits were not delivered had very little indeed to do with choosing standard
contractual terms or non-bespoke drafting for the contracts and everything to do with TIE and
CEC's flawed approach to the pre-Close and post-Close phases of each of the MUDFA, SD3
Provider and Infraco Contracts. By contrast: | do not recall a single ITN phase difficulty or post
award claim or dispute under DPOFA - a contract tailored specifically for TIE's procurement
strategy for which the ITN preparation, contract drafting and bidder negotiations were handled by
the same DLA Piper team instructed by lan Kendall, newly appointed at TIE — and subsequently
managed by Alastair Richards of TEL.

Advice lo TIE on the procuresment strategy

4107 In 2003 and 2004, DLA Pipet's advice was given to TIE senior management (since at this point TIE
had no Tram Project Director with procurement responsibility) in the form of reports, workshops
and oral discussion. We see, for example, the TIE Procurement Report (CEC01880648) produced

‘ in June 2004 for Transport Scotland which identifies the considerations TIE had uppermost in its
mind when selecting a procurement approach and what the interim recommendations were as to
the type of contract required to match the preferred procurement model — at that point one of which
contemplated the use of external funding. 1 regarded this process, and still regard it, as entirely
normal for a project of this kind as did TIE and other experienced participants in the workshops.
This was a TIE report which | believe used parts of DLA Piper workshop papers and
representations, well as TIE's other consultants' input to exblain the procurement model selection
process that TIE was adopting.

4,108 In addition, it would be normal in my experience for a public sector client to be taking advice from
engineering consultants on its favoured procurernent model. TIE had no engineering consultants
appointed in that role. Mott McDonald and Faber Maunsell were retained solely for their advice
regarding engineering matters on the Bills promotion and aiso with regard to the preparation of the
parliamentary drawings showing the formal and statutory Limits of Deviation for the tram scheme. |

mention later at para 7.410 tan Kendall's use of these two highly experienced c¢onsultancies to
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assist in building up working drafts of the Infraco Contract ERs but that was the extent of their
input. This engagement was in fact sometime after TIE had already chosen its procurement model
and contract forms.

Market Discussions Prior to (TN Stage

4,109 | had accompanied lan Kendall in his efforts to "warm up the market” before the Infraco ITN was
sent out. TIE needed te be careful from a procurement point of view not to be seen to be making
public statements about major contract award processes and pre-empting pariiamentary atthority.
We talked informally to different contractors about the proposed contracts structure, to assess their
interest in bidding, and to explain in outline how TIE would run the procurement. Some said they
were not interested in tram schemes as they were too risk-prone and the Westminster government
had set itself against them. Some were somewhat sceptical about TIE's proposed structure but
said they would consider bidding if they could assemble a consortium. Some said it would be
refreshing, as utilities would be out of the way. We were asking whether they would put together a
consortium and, if so, who with. (

4110 Two Infraco bidders emerged who were serious: Bilfinger Berger Siemens ("BBS") and Tramlines.
| recollect Tramlines comprised Léing O'Rourke, Grantrail and Bombardier (who would have
delivered the tram fleet and control systems).

4111 This exercise gave TIE - and | assume CEC - some confidence that there were still contractors
who would consider tendering and forming consortia. The junior partners — the tram suppliers —
were always very interested but the issue was always the combination of tram infrastructure
constructor (civils) and systems provider (signalling, control and overhead supply). There was only
a handful of comparnies and suppliers that had worked together successiully in the UK.

TIE’s choice of confracts

4112 The procurement strategy required putting the separate contracts togethér. The contractual
provisions used were in very great part standard form and therefore market-tested (and devis(
through lessons learnt ‘in the UK domestic and international construction and PFVPPP market
place} and in very limited part bespoke drafting to deal with novations to the main contractor.

4113 | have essentially been asked by the Inquiry’s Question 20 to comment on the proposition that *if
vou da not use a standard form contract there is a risk that certain provisions in it might not work". |
agree with the Inquiry's proposition that bespoke drafiing placed in a contract may not have been
tested in a formal DRP process. But that does not of itself mean it will not work and the reason for
tailored provisions appearing in a contract may be that they have been heavily negotiated between

the parties invelved.

4114 In my experience as a lawyer advising in the civil engineering sector, any engineering proposition
of the size of the Project would require provisions that are bespoke drafted. Bespoke drafting was
required so that the contracts reflected the commercial position and technical agreements the

parties actually came to.
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4115 It is axiomatic that there was and is no “off-the-shelf’ standard form of engineering contract which
covers a consortium-delivered DBM procurement model - as was ultimately the Infraco Contract
that was let, with the tram supplier and maintainer and the scheme designer being novated to the
EPC contractor, tram supply and systems delivery consortium. This is what TIE chose as its
preferred EPC and long-term system maintenance and tram operator arrangements.

4116 The contractual structure was intentionally tested under EU Prior Information Notices in the
procurement process and informally with the contracting market. The reaction to MUDFA was
extremely positive. The market thought it was a good idea and liked the novation of the design, if it
was a good design and it was on time. TIE debated the issues again before choosing the
procurement methodolegy in the contracts,

4.117 The Infraco Contract drafting for the document released with the ITN relied considerably on HM
Treasury SoPC3 (2004) model language and the, relevant guidance. This can be very easily
verified by looking at definitions and a sample of the provisions used. For example: a variety of
stock definitions are used e.g., Force Majeure, Qualifying Change in Law and Termination, as well
as the provisions which use those defined terms. Since the urban light rail schemes far both NET
and Croydon had been projects using exiernal funding, provisions drawn from those projects were
based on SoPC3. Indeed, Pinsent Masons - acting for BB on the ETN - had acted for the Croydon
concessionaire — were familiar with these contracts, as was DLA Piper.

4,118 | would observe that coniract drafiing in the project finance and major public sector infrastructure
schemes necessarily does not always rely upon language that has been tested in disputes. If it did,
a significant range of recommended contractual drafting for documentation that emerged as
standard form HM Treasury SoPC3 (and continual revisions) could never have been generated.
The poiht of that standardisation was to progressively eliminate provisions or language that any
one participant could find objectionable or ambivalent. SoPC3 resulted from detailed consultations
with the community of experienced parties: public sector procuring authorities, government
advisors, contractors, suppliers, financiers, insurers and technical, financial and legal professionals
involved in the PFI/PPP market.

4119 Elements of the proposed Leeds Supertram, SHRT and actual NET and Croydon light rail scheme
contracts were used, as well as elements of standard.forms for major project turnkey EPC
contracts. This was in part due to my familiarity with these international standard forms from
working both in Hong Kong and at the World Bank: | recall also discussing the use of FIDIC Silver
Bock, FIDIC Yellow Book and FIDIC Red Book (which TIE did not favour because TIE wished to
engineer the contract itself) as well as ICE 6th and 7" editions Design and Construct. There was
brief consideration by TIE in 2004/5 about the Project seeking commercial funding, for which the
FIDIC Pink Book might have been suitable. This is why provision for a funders’ Direct Agreement
appears in the SDS Contract at Clause 29.7 - which was not deployed ultimately, of course. | recall
also discussing with TIE in particular the use of FIDIC Silver and FIDIC Red Book, both of which
are suitable for major infrastructure schemes.
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4.120 | think it is important o make clear that the level of bespoke drafting contained in the Infraco
Contract issued at ITN and indeed when it was signed after a prolonged period of bidder and
preferred bidder negotiations that lasted fram April 2007 until May 2008 was normai for a project of

this nature and its underlying procurement plan and long-term obligations.

4,121 Ultimately the decision on the contracts that went out with the ITN lay with TIE. lan Kendall, as
Project Director, directed us and instructed us in relation to how TIE wanted to have the main
procurement contracts set up: SDS, TSS, Infraco and Tramca. One of the best stress tests for a
scheme of repeated contractual abligations is for a draftsman to put it into an earlier contract for
use. [ am not aware of anything in either the SDS contract or the MUDFA contract that caused
anybody to say to DLA Piper "this contract has deficiencies in it in terms of client-side use". The
contracts — which TIE had vetted ~ had what they needed in them in terms of client leverage and

controls.

4,122 | would also remark here that in February 2010 CEC instructed Dundas & Wilson to report on the
Infraco Contract termination and variation provisions. That report is CEC00551307. There(
nothing in that report {written, | belfeve, by a senior construction and projects [awyer) that alights
on any perceived difficulty or ambiguity in the language of the drafling. | recall discussing this
report and its findings at the time with Nick Smith of CEC Legal.

4123 Inquiry Question 19

4.124 [ have answered much of Inquiry Question 19 above at paras 4.112 ef seq. The question also
refers to two emails (TIE00057545 and CEC01857004) on 21* and 24" October 2005 both of
which refer to a DLA advice paper to TIE. It is put to me that “there is no version of either e-mail

with the aftachment”. | am confused by this statement but will do-my best to answer.

4125 Firstly, this set of e-mails has nothing to do with the Project, they relate to the EARL project.
Nevertheless, it is instructive to me to remember and see here that on central issues in the EARL
praject, TIE's Project Directorate retained and used a set of independent advisers to cover the full
range of financial, engineering, technical, geaotechnical and legal advice for the Project. Tl{\,_
Project Directorate clearly had very different views on what extemal advisers were reguired (and
how they should be instructed) to support TIE's chosen fram scheme procurement delivery plan.

4126 In relation to TIEQD057545: Mark Bourke was TIE's Risk Manager. From time to time, he would
request input from DLA Piper on high level project risk, which he believed had a legal or
contractual camponent that touched on procurement or implementation. Sometimes, this would be
orally or in periodic meetings on risks emerging from the Bills promotion procaess. But DLA Fiper
was not advising TIE on the Bills Promotion ~Dundas & Wilsen and Bircham Dyson Bell were. The
TIE Risk Register at this time was a high level document. But this particular email concerns the
EARL project.

4.127 Regarding CEC01857004: This is an email to me from Graham Nicol, a graduate assisting Mark
Bourke and so a junior member of TIE's EARL team. Graham reports a number of questions for
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discussion at the next session in about 10 days’ time. There is indeed mention of a DLA Piper
paper on the use of bespoke contracts and it refers in that same sentence to the EARL. And so,
again, the email does not in fact have anything to do with the Project. In any event, by 21* October
2005 (the date of this email), TIE had already engaged SDS under contract and was planning to go
to market for MUDFA,

The Inquiry’s question 19 also mentions my email (CEC01780708) to Scott Prentice on 1
November- 2005. Scott was TIE's deputy project manager for the £600 million EARL project bill
promotion phase. | sent this email and copied it to Susan Clark, TIE's Project Director, and to TIE's
financial adviser for EARL, PWC (Tony Rose). Again, this é—maii has nothing to do with the Project.

Sub-Contracts

| have answered the Inquiry's question 20 regarding the risks of using bespoke contracts above.”
The question also asks about the email dated 7 August 2008, copied to me by Jonathan Gaskell
(CEC00593053). Jonathan Gaskell was a construction and engineering department assistant who
was advising Dennis Murray (Infraco contract manager) of TIE about a subcontract form that had
been put forward by Tom Murray of BBS, in order to satisfy a requirement under the Infraco
Contract that protected TIE's right as client to review subcontracts that were going to be put in
place by the Infraco. The whale concept behind the Infraco contract was an output specification for
a tram scheme to be delivered by Infraco: a main contractor with prime subcontractors and key

specialist contractors.

Question 20 also asks about the use of standard form sub-contracts. The decision about infraco
subcontractor contract type and forms was not controlled by TIE and ner, in my experience, would
it usually be prudent for the employer to do so under any DBM contract. This is for good reason: an
employer {TIE) insisting on dictating the form of subcontract to be used by its turnkey main
contractor would immediately be at risk of adverse pricing since the turnkey main contractor would
simply pass through the cost of any protective commercialifinancial reaction of a subcontractor to
the client's subcontract choice. [f you tell a contractor "build me a tram scheme to this output
specification, so it has to run in 28 minutes to the airport, it has to be noiseless, it has to not make
sparks on the overhead catenaries, it must carry bicycles, it must not have a land take exceeding
this limit, the trams must go around a corner in this kinematic envelope" and you also tell him "
want you to use these subcontracts”, you will find that the contractor will quote back to you the
price that he is getting from the subconiractors on the terms that you have imposed, instead of
innovating and driving out the best subcontract price he can with his own terms. That process and
outcome would run contrary to the concept of an output specification (i.e. Empioyers’
Requirements) whereby it is up to the Contractor to deliver the desired outputs. With Employers’
Requirements being delivered by Infraco Proposals, the employer would typically require the right
to see and approve key prime subcontracts and to be given a coliatera! warranty. TIE held both

these rights.

® Paragraph 4.112 et seq
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4.132 The real control (beyond the Infraco Contract itself) to protect TIE's interests (as regards
subcontracts) as client was the requirement in the Infraco Contract for the Infraco to provide
collateral warranties for TIE from all key subcontractors. If the Infraco fails in some way so that the
primary - contractual obl‘igation cannot be enforced against it, you can enforce against the
subcontractor directly on his warranty.

4.133 | discuss later the importance of BBS sub-contractors, including how the incompiete SDS design
impacted upon BBS' ability to commit to anything other than an indicative price."®

4.134  As the Infraco negotiations progressed, | kept saying to TIE that we wanted BBS fo show us the
sub-contractors’ terms and get collateral warranties committed from them, in particular those
nominated subcontractors who were going to be carrying out specialised work — as the Infraco
Contract provided in standard fashion for a turnkey EPC under DBM basis. | had anticipated that
BBS would use specialised sub-contractors, especially for laying tracks and stringing the lines. 1
peinted this out to TIE on numerous ocgasions, including in April 2008 less than a month before
TIE's desired Infraco Contract close date when | established - through pressing BBS's Iawyer(
that there was only one prime subcontractor, BAM, actually under contract (in fact to Siemens) as
a systems installation and erection specialist. Alt others were either not engaged or under basic

letters of intent, which meant their pricing was not committed.

4.135 | tried to force the issue because the infraco Contract sent out at ITN in October 2006 had an
express requirement on BBS to get sub-contractors to sign warranties. | had not received any
comment on those draft warranties, so | chased up Suzanne Moir at Pinsent Masons. She
revealed that BB did not have any sub-contractars. | pressed and got TIE's instructions to break off
discussions at that point, in April 2008, to show BBS that TIE was not impressed. TIE got
temporarily hot under the collar, primarily because BBS mobilisation capacity was in great doubt if
there were no subcontractors commitied and projected Close was less than a month away. With
no-one in the local Scottish contracting market to estimate cost-based committed supply, the entire
BBS Infraco Proposals at BAFO had been indicative and had never been intended to be firm,

4136 Inquiry Question 21

4,137 | note that in the decument entitled ‘Notes of Meeting’ dated 18 February 2005, Tom Blackhall of
TIE referred to the MUDFA contract and said that if the contract was not bespoke, he would like to
use the NEC or ICE forms (CEC01853909). | note that this was discussed again in the Attendance
Note dated 25 February 2005 {CEC01854993). These notes were written up by colleagues at DLA
Piper and | do not dispute their content. | note the attendees at the meetings described in the file
notes. Keith Bishop was a partner at DLA. Colin Cleland was a senior associate in the DLA
construction engineering unit. These meetings were really about us following through with Tom
Blackhall and supporting him in the exercise he was doing to get the utilities companies to play ball
with the concept of the MUDFA works Under one roof.

1% paragraph 7.133.1

33308626v2

TR100000102_C_0066




87

4138 One of the meetings, which is the second document, | did not attend so | cannot comment on what
was being said. The meetings were in the context of TIE thinking about what type of contract or
what type of arrangements were going to be used in order to rnake sure that the utilities companies
were properly corralled for MUDFA. In particular, the second note is talking about what type of
contractor the utilities companies might be content with. The utilities company that Tom Blackhall
at TIE had been talking to had views about who might be a suitable confractor to carry out the
utilities diversions works on their apparatus, but that could well have simply been the contractor
responsible for reconnection work after the main divessionary civil work was completed. Clearly the
names listed: Baifour Beatty, McAlpine, Amey and R J McLeod, might have emerged as bidders to
TIE for the MUDFA contract.

4.139 The fact that Tom Blackhall, at this point, is talking about his preference for what form of contract
might be used needs to be put inte proper context. Tom was a member of TIE's procurement
management team. | believe he left the Project in mid-2005. He was answerable to lan Kendall.
We already had instructions from TIE as to how we would be approaching the preparation of the
MUDFA contract. It was not particularly instructive or useful for Tom Blackhall to be telling us what
form of contract he might like or what form of contract might be acceptable to the- utilities
companies. The utilities companies were going to be under third party agreements and would
already have signed up to the concept of one contractor being responsible for all utiiities
diversionary works. Tom was talking to the utilities companies and explaining to them the MUDFA
concept, i.e. one main contractor carrying out all the utilities diversionary works.” | consider
therefore that he was essentially feeding back the utiliies companies’ comments - because they
did not necessarily want to sign up to or understand MUDFA at that point and were stating whom
they thought were suitable types of contractors for the wark concerning their utilities apparatus and

what type of standard engineering contract they themselves used.

4.140 | have been asked "what consideration was given to the use of NEC and ICE forms?" What | can
say is that the MUDFA contract was already in preparation at that peint. That was being prepared
following instruction from Tom Blackhall's boss, lan Kendall. When the MUDFA works were taken
from AMIS / Carillion and re-let, it was in the form of a NEC contract. | do not know why there had
been a change of heart as to the form of contract to be used. The MUDFA contract, and the
passing and transfer of the MUDFA works to Carillion from AMIS, was dealt with by Sharon
Fitzgerald. Over 11 years later, | am no longer familiar with the detail of what happened in those
contractual negotiations. | have no doubt that | talked to Sharon about this at the time, but | do not

remember what was discussed.

4141 | do not recall any disputes arising under MUDFA where TIE questioned DLA Piper if the
contractual strength of their position was somehow disadvantaged by the MUDFA contract.

" See paragraphs 4.91 ef seq and 6.11 for full discussion of the MUDFA cancept
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4.142 Inquiry’s Question 27

4143 | am asked about my concerns behind an email that | sent on 10 December 2003 stating that “CEC
must let go and give TIE the freedom to manage the procurement. Looking over TIE's shoulder
and intervening whenever it suits will seriously damage TIE credibility as the DPOFA procurement
manager and contract pariner” (CEC01873322). My concern by this time, some 11 months into
DLA Piper's mandate for TIE, was that CEC had demonstrated clearly that it was ambivalent about
the extent of control it wished to have over TIE as its Project delivery agent and tram major

procurements manager.

4.144 In this email, | was reflecting on what Michael Howell, TIE's CEQ, had already told me: CEC
appeared to want fo outwardly devolve respensibility for the Project to TIE and yet operated a style
of input/oversight (from my perspective unpredictable) that undermined TIE's ability to present
itself, and function, as the fully empowered Project management entity. Expressed simply: if CEC
wanted to use TIE properly to run a credible process, it had to allow TIE full freedom to act using
its professional competencies, and avoid unhelpfully ambushing TIE with urgent requests to rev’(
matters that had been already debated at length. '

4145 The email | am referred to is quite helpful in the sense that it gives a context. | state "Met with
Michael H briefly who accepts the advice the Farebax risk is fundamental. He made contact with
Ewan Brown who agrees, Also called Andrew Holmes but not availabie.” This email is to James
Papps {of PUK, one of TIE's advisars), John Watt (partner at Grant Thornton), Andrew Jones (a
DLA Piper associate who was helping with the procurement strategy at that point) and Sharon
Fitzgerald. This was concerning an intervention by letter from CEC, | believe that the CEC letter
was written by Keith Rimmer (Head of the Transport Department). That is why | was attempting to

speak to Andrew Holmes, who was more senior.

4146 CEC's intervention here — during TIE's first contact with the contracting market - was to state in a
letter from the CEC Head of Transport to TIE that they wished the DPOFA contractor (essentially a
flexible consultancy appointment with a discretionary option for TIE to award an operator contrach
to agree from the outset to take full fare box risk on the tram scheme, meaning their remunerafic .
would depend solely on the ticket revenus. This was commercially a complete non-starter and
would have caused a serious question mark to arise regarding whether CEC/TIE actually
understood their own DPOFA concept. The DPOFA procurement had been presented to CEC
sometime before this and was already in the market and three serious contenders had formally
expressed interest: First Group, Transdev and Keolis. CEC were persuaded, after several
discussions, to drop the issue. | recall that Grant Thomton (supervising partner John Watt), TIE's
financial adviser at this point, met separately with CEC Transport and possibly CEC City
Development to explain that the CEC requirement about fare box risk transfer was not realistic, not
consistent with the procurements and not market-aligned. Doing what CEC appeared to be
suggesting would have been suicide for that procurement. That was what | was concerned about: it
would have damadged TIE's credibility badly and might very well have resulted in no bidders
responding. Eventually, CEC did drop the issue, but with reservations.
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4.147 Inquiry Question 24

4,148 | have been asked in Question 24 to comment on the view that | held when drafting the Infraco
Contract on the extent to which the design would be complete at three different stages: (a) initial
bids (b) BAFO and (c) when the contract was awarded. | alsc comment on this matter above.™ |

respond here as follows.

4149 My view was conditioned by TIE’s client’s instructions, which were that the Infraco suite was to be
prepared in line with TIE's pracurement strategy. For limb (a) of the question, under the SDS
contract, the SDS design would be substantially complete by Q2, 2007. Therefore by definifion, the
SDS was to be substantially complete by the time stated in the ITN for submission of the Infraco
initial bids. As to limb (b), under the ITN, | believe that BAFO bids were approximately three
months after initial bids: the expected timing for completion of SDS Design by autumn 2007
appears in the Outline Design Delivery Pragramme contained in the SDS contract prepared by PB
at tender stage and adopted by TIE as the initial contractual design production programme.
Consequently, when preparing the Infraco TN and draft contract in 2008, my view was that SDS
design should be at a further stage of refinement at BAFO than at ITN issue. As to limb (c) of the
question: at Infraco Contract award, my view at the time of drafting the Infraco Contract suite was
obviously that the SDS design would be virtually complete (i.e. ready with its relevant consents to
move to Issued for Construction stage) and that is why the draft SDS novation agreement was
prepared as it was. Nor was DLA Piper instructed to prepare an ITN or contract suite on the basis
that SDS design would be provided piecemeal, ending in the BDDI concept™.

4150 It was central to TIE's procurement strategy and risk transfer that SDS should have progressed
their design through the CEC design approval process to a state where it was ready for the Infraco
ITN issue and ultimately for SDS novation to the main contractor. PB knew this from the moment
they bid for the design commission in 2005.

4151 In the same question, | have also been asked to comment on the extent to which MUDFA works
were intended to be complete by the time of Infraco contract award. On TIE's instruction, the
Infraco Contract suite issued with the ITN was prepared on the basis that the MUDFA works would
he, at the very least, sufficiently advanced to permit the Infraco to mobilise and have proper
meaningful sequential access to site &.9. substantial areas of on-street city centre site avaiiable for
tram track, street furniture and overhead equipment installation gangs to operate efficiently. it was
aiso intended that MUDFA works would proceed to deliver more ‘clean’ on street sites as Infraco’s
consfruction programme progressed. It was essential to have efficient working. The idea of
producing utilities diversions in a sequential, connected manner was extremely important to get the
contractor to produce a construction programme and identify the critical path activities. At the very
least, the strategy needed to deliver a utilities-free on street site through MUDFA’s work where
BBS would be able to mobilise and work. When the {TNs went out, the bidders were instructed that
that the MUDFA works would be "substantially complete”, by the time that Infraco would be
mobilising, that is, shortly after contract signature on any normal construction contract.

\

12 paragraphs 5.82 et seq.
'3 As ultimately occurred — see paragraphs 7.28 and 7.199.2
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4,152 None of the above happened in practice. | discuss what | cansider to be the reasons for this in the

relevant sections of my statement.
4153 Final Business Case

4154 | am asked in Question 26 what involvement |, or others at DLA Piper, had in the preparation of the
Draft Final Business Case and Final Business Case where it narrated procurement strategy.
Neither the Draft Final Business Case nor the Final Business Case were DUA's responsibility.
Nobody at TIE regarded them as DLA's responsibility. Periodically | was asked to cornment by TIE
on discrete sections within the document. [ did not and do not regard that as providing advice. The
document appeared to be generated in multiple iterations which came at various times and | was
not necessarily told why a revised iteration had been préduced. My assumption was that TIE were
reporting to TS, showing what progress had been made or where they were in the preparation of
the document. | understood that the approval of the Final Business Case had to be before, or
simultaneous with, full CEC Council approval. The two things went together. They were the two
funders who approved the Project and committed public funding at the same time. My interesy
knowing this was not because | was advising TIE or CEC about the funding arrangements, but
because | needed to be in a position to explain the basic process cogently to BBS legal advisers, if
asked — bearing in mind that neither TIE nor CEC had sufficient funding themselves for the Project.

4155 KPMG Queries {Inquiry Question 28)

4156 [ recall that KPMG had been retained by TS to advise the Scottish Ministers. | am asked in
Question 28 about TIE's responses given to a set of KPMG queries in documents CEC0188267¢
CEC01882679 and CEC1882680.

4157 Any such answers would have been compiled by the various personnel with responsibility within
TIE and any consultants who were helping TIE. Those questions would have .been divvied up
between the parties ta provide a composite answer on behalf of TIE and it would have gone out as
a response to KPMG from TIE as the procuring party. | note that Clement Walsh and James Papps
from PwC and PUK respectively are included on the distribution list to Stewart McGarrity’s emai(
9 May 2005 (CEC01882678)." | also note the TIE recipients but beyond that am neither able to
recall now if | was told who at TIE co-o_rdinated a response to KPMG nor if | saw that compasite
response.

4.158 | note that Julian Ware of KPMG is asking the questions in his email on the same chain dated 6
May 2005 where he says, ‘I do not intend to discuss all of the questions in detail on Thursday. For
instance, | know that PwC are already likely to cover points 1, 2 and 4 in the revised report. There
may be others where the issues are well understood — and where we do not need to rehearse the
arguments at this stage.” In other words, it is a preliminary set of questions for him, working into
writing a report to the Scottish Ministers. | suspect that following this meeting there would have
been a paper answering the guestions, as | say above.

4| discuss PUK’s role at paragraph 4.74 and PWC’s role at paragraphs 3.8 and 10.62 et seq
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4,159 | have no clear recollection of being instructed by TIE to deal with legal aspects arising from this
set of ingquiries from KPMG. | believe TIE had already produced its substantive procurement
strategy report in 2004 with input from DLA Piper and other advisers — PWC ( and possibly their
predecessors Grant Thornton) and | believe, Mott MacDonald and Faber Maunsell, as well as
Partnerships UK. | do recall one, if not, two meetings attended by Julian Ware, the KPMG PFI/PPP
specialist, and that various of the queries he had raised were in fact discussed and dealt with in
those meetings, as opposed to by written reparts. That memory is consistent with what he said in

his email as quoted above.

4160 It is not possible for me to recall at present who at TIE co-ordinated a response to the KPMG
question about lessons learnt from the Holyrood Inquiry. lan Kendail was at that time the newly
appointed Project Director and | believe that Stewart McGarrity was the owner of the relationship

with Transport Scotland.

4,161 It is clear that Julian Ware expected there to be answers forthcoming. He seems ta be saying in his
email responding to Stewart McGarrity on 6 May 2005, that at least one of TIE's consultants, PWC,
were going to cover what he is asking in a revised report, That indicates fo me that there was
already a substantive document an the table describing TIE's procurement strategy. We were in
May 2005. DPOFA had been in position for a year. We were probably at this point into MUDFA ITN
issue. The Project was moving and the procurements were happening. It may very well be that the
answers were all provided as a result of the meeting referred to in the email that was scheduled ai

DLA's offices for two hours on Thursday 12 May, with Julian Ware in attendance.

4,162 So far as KPMG's fourth question is concernad, | was aware of the Holyrood Inguiry’s findings,
having read them when published, and | was also equally aware of the National Audit Office’s
(“NAQ™)'s report on light rail schemes which had been discussed within the DLA Piper Transport
Group at the time. | know that we would have taken both of those documents into serious
consideration when advising TIE. | have no recollection of ever being instructed by TIE to provide
DLA Piper's thoughts on legal aspects of the Holyrood Inquiry 'lessons learned’, though | had read
and absorbed its findings. That project was essentially the construction of a building on a defined
site, with the works heing controlled by a managing contractor. It was not a project that required
enabling legislation (so far as | am aware) nor did it have a single purpose project management
company in charge of its procurement and execution phases - combining civil engineering,
infrastructure design, rolling stock procursment and operation, alongside sophisticated tram
vehicle and road traffic control systems, as well as interface with road vehicles and other road
users. In my view, a comparison on pracurement techniques and contractual structure between the
Project and the Holyroad project is of very limited value. What was of the essence for both projects

was firm, competent and objective project and contract management.

4.163 The answer to the sixth KPMG question is that, on DLA Piper's advice, bidders for the SDS
mandate were formally prequalified under EU procedure (PIN notice, interested party information
sessions, informal market sounding, and a well-constructed OJEU Notice) to ensure a strong

'8 Referred to at paragraph 4.107
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stable of contenders and were told in the SDS ITN that they would require to provide TIE with
creditworthy performance securities (bondsmen rated Standard & Poors or Fitch at AA- or Moody's
at Aa3 or beiter) to TIE. Issue the draft SDS Contract, Collateral Warranty, PCG and draft Novation
Agreement with the ITN and give tenderers sight of a draft Infraco Contract. At SDS contract
signature therefore, TIE obtained an on-demand multiple call performancefretention bond for
£500,000 and a PCG from PB Group in the US. The SDS Contract required SDS to novate
(Clause 29, SDS Contract). Refusal to novate was a material breach of contract entitling TIE to call
on either the performance bond (in whole or in part) or on the PCG or both. In the event, and for
reasons | had difficulty understanding, TIE did not use either sanction, in spite of repeated and
clear DLA Piper advice to at least threaten this. | discuss TIE’s approach lo the SDS novation
below,"®

SCHEME DESIGN
Overview

TIE took the key procurement decision to procure and award a separate schame design contract.
DLA Piper drafted the ITN for the SDS procurement under instruction from TIE's Project Director,
lan Kendall and with technical and commerciai input from Kendall's team. DLA Piper was
instructed to prepare the full TN suite and draft contractual documentation. This was then
populated by TIE with the scope of the mandate and financial, technical and commercial
reguirements against which bidders would tender. My own role in this task was largely supervisory
and censultative. Sharon Fitzgerald prepared the documentation under close instruction from lan
Kendall.

| wish to make it qulite clear that DLA Piper had no responsibility whatsoever for managing the SDS
contract once awarded which was a commercial and technical specialist function and a core

responsibility for TIE as Project delivery agent.

OJEU Notice — Inquiry Question 29

(

| am asked in Question 29 (b) about the extent to which the SDS ITN identified the level of design
completion required pre and post-novation. | have discussed TIE's procurement strategy in this
regard above.” The SDS ITN identified which design required to be completed at the point of
novation. It did not identify the aspects of the design which would be completed by or on behalf of
the Infraco contractor post-novation, since TIE did not know the technical answer to that question
at the point of letting the SDS Contract, it does not make great sense at all to discuss what aspects
of design would be completed by or on behalf of the Infraco contract post-novation. Post-novation,
SDS and Infraco are essentially one party. SDS became a sub-contractor of Infraco. There was a
minor subtlety which related to utilities diversions. There was a school of thought that there could
be some saving by leaving very minor utilities diversions until the(e was clarity and a precise IFC

18 Paragraph 5.193 et seq
Paragraphs 4.91 et seq also discussed later at 4.151 ef seq
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design for.where the tram stop was; e.g. perhaps diversion would prove unnecessary because of

the placement of a tram stop and its furniture. However, that is a point of detail.

The exact state of design at a particular point is a technical issue, not a legal issue. There was to
be a design programme and a master programme and there appear to have been some difficuities
in TIE's initial approach to demanding this and agreeing it with SDS: there were difficulties with
getting SDS to comply with their obligation to produce their detailed programmes within 30 days of
the award of the contract and so TIE adopted the programme submitted at bid return without
insisting this should be fieshed out immediately."®

i am referred in Question 29 (c) to CEC01861755 which is a draft document with mark-up relating
to the OJEU notice entitted "OJEU proposed for Dec 2004”. | am asked to explain my
understanding of the passage in the document which states: “/f was TIE’s intention that any
residual design risk to be passed onto Infraco, was only that which could be managed effectively
by Infraco on TIE's behalf’. | would need to see all documentation surrounding this OJEU notice
draft; its wording appears confused.

| am not sure what that sentence means and it is obvious that this document was a draft

superseded almost certainly by another draft and eventually by the ITN in any case.

| would be speculating if | commented on this'dOCUment, because |t was not prepared by DLA
Piper. The document appears to have been marked up/produced by TIE and is a discussion draft
with strike-outs and amends. | am uncertain now, over 12 years on, if | saw it at the time. My best
guess now is that Paul Harrison produced this document. Paul was, for a short period, 2 member
of lan Kendall's team at TIE. At this peint, he was responsible for managing the beginnings of the
SDS official notification in the QJEU.

If | had seen this document at the time, | would have concluded that the draftsman had
misunderstood how the novation of SDS was planned to operate. There are a number of things in

- this document which suggest to me that Paul Harrison was unclear as to what the procurement

strategy was. | do not know why he was unclear about this. All | can say is that, similar to Tom
Blackhall, he was reporting to lan Kendall. [an Kendall had given DLA Piper very explicit
instructions and understood fuily the procurement strategy.

The document seems to set out what SDS's remit was going to be. It appears to discuss Invitation
to Tender for SDS and-Invitation to Tender for TSS. Once SDS was novated, TSS would step in as
TIE's Infraco contract execution phase engineering resocurce. That did not ultihately happen the
way lan Kendali had envisaged it or TIE's procurement strategy had planned. The procurement
strategy required the Infraco to manage a novated designer, SDE, having priced, programmed and
scoped its tender for the entire Infraco works against ERs and a substantiaily compiete and
approved SDS scheme design. Infraco would instruct SDS regarding production of any remaining
design and would take overall constructability responsibility and design production management
respansibility.

'8 See paragraphs 5.28 - 5.29
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There is reference to a connection with the parliamentary process, which is aiso incorrect. 1 do not
believe that this is in fact the OJEU text that was ever used by DLA Piper or issued by TIE.

The ITN itself is the document that sets cut what SDS's remit was to be. The cover email talks
about TIE wishing to issue an OJEU Notice and go ahead with SDS, but to wait on TSS. These
documents do not réally go together. This draft is for a preliminary notification of a procurement
that is going to take place, not a full ITN or ITT. The OJEU notice is usually relatively light touch in
terms of specifics. Tenderers respond and bid to an [TN or ITT. There is a big distinction: the
QJEU notice puts them on notice of where to get tender documentation from, whereas an TN is
very specific. This was the particular type of procurement process which was chosen for those -

contracts. it allowed more scope to have discussions with tenderers at a later stage.

The definitive SDS Contract OJEU Notice 2004/$252217951 was in fact issued by DLA Piper
using the electronic SIMAP OJEU system on 28th December 2004 - on direct telephone

instructions from lan Kendall, TIE's Project Director,
The SDS Contract — Inquiry Question 30

| am asked for my views on a variety of points, and for my confirmation about various facts,
surrounding the SDS Contract and its provisions. In order to answer this question to the best of my
ability and recollections, | have read in depth back into the SDS Contract, a 400 page document,
(CEC00839054) signed by the parties in September 2005. it was the second major contract within
TIE's procurement strategy to be let (after the DPOFA awarded to Transdev) and DLA Piper's
involvement in its preparation began in 2004,

After issue of the ITN, TIE instructed DLA Piper to handle the bidder clarifications process and to
police the ITN rules of participation. | do not now recall how long bidders were given to return their
bids but | discussed progress with Sharon Fitzgerald and lan Kendall frequently. The bid response
was strong and included both Mett MacDonald and Faber Maunsell. | attended the bidder
interviews post-tid submissions in the summer of 2005. Parson Brinkerhoff were selected and
appointed as SDS without significant pause. “

It was not entirely clear to me to whom lan Kendall had delegated responsibility for managing the
SDS contract. Gerry Henderson — who | think may have been notified te bidders as a TIE contact
point — was the initial contract manager, with his colleague Tom Blackhall. Both were Kendall
recruits to TIE and both left TIE not long after lan Kendall did. Once the SDS contract was running,
DLA Piper became less involved as would be normal. Sharon responded to routine requests for
support from TIE {Gerry Henderson to begin with, latterly by 2006 Willie Fraser and Jim Cahill -
both of whom left TIE during that year.

In the normal and necessary division of responsibilities hetween Sharon Fitzgerald and myself,
Sharon took responsibility for the MUDFA and SDS procurements and the post contract legal
support to TIE for each during the Infraco Contract pre-award phase. She ailso assisted with the

Tram Supply and Maintenance contracts while | concentrated on the Infraco procurement post
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bidder engagement from September 2007 onwards. We had worked tagether on DPOFA, with
Sharon taking the lead as matters moved to close in mid-May 2004.

520  The thrust of the gquestion put to me appears to be: did the SDS contract provide sufficient client-
side controls for TIE to manage SDS design production, in step with the MUDFA, Infrace and Tram
Supply procurements? My answer on all counts is; yes, it did. There was strong compstitive
tension among the five hidders and this meant that modifications to the SDS contract (as issued
with the ITN package) were fight. | would remark that there was considerably less - though specific
— interpiay between SDS design work and the tram vehicle supply and maintenance.

5.21 The SDS consultancy contract (structured with specific and continual input from the responsible
TIE personnel at the time as well as earlier from Mott Macdonald and Faber Maunsell) provided
TIE with all those contractual and commercial levers, for example in the then RIBA form of contract
for a consultancy éppointment, that were standard practice to have (and in many cases these were |
reinforced as required by TIE):

5211 The Duty of Care provisions (see CEC00839054), Clauses 3.1 through 3.15 were all
embracing and reflected industry standard language for & major design consultancy.
The Scope of Services alone runs to approximately 30 pages;

5212 TIE's absolute discretion as to completion of milestones for the purposes of SDS
entitlement to submit milestone payment applications (Clauss 11);

5.21.3 Clause 7.3 - establishing four stages of scheme design: (i) Requirements Definition
Stage, (i) System Wide Preliminary Design Requirements, (iii} Preliminary Design and
(iv) Detailed Design. Each stage had a "Gateway” requiring notification of completion
by 8DS Provider and TIE's express approval hefore the SDS Provider commenced the
next stage of design and each design stage was laid out in Schedule Part 1 {Scope of
Services), together with Design and Technical Gateway approval process (illustrated
by way of an example at paragraph 2.8.2 of Schedule Part 1);

5214 Linked to Clause 3, the detailed Scope of Services providing for a variety of time,
critical path activity, spend and resource reports to permit TIE complete oversight of
what SDS Provider was doing (or not doing), using a snapshot of its Work Breakdown

Structure;

5218 Clause 11 (Methods of Payment} - discussed further below — dictating the timing and
limiting the amounts of the SDS Provider's design stage payment applications;

5216 Clause 29.1 - permitting TIE to reduce SDS Contract scope. This was an unusual and
powerful provision structured with specific input from the responsible TIE personnel at
the time;

521.7 Pervading requirements to update design delivery projections and to provide costed

pregramming revisions at intervals and whenever TIE instructed (see below);, .
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5.21.8 Clause 3.21 requiring the SDS Provider to give its full support to Infraco Contract
hidders; and

5.21.9 The contractual requirement to novate and to provide a continuing collateral warranty
to TIE at novation.

522 A number of points are aiso put to me regarding project risk registers and risk analysis. TIE chose
not to have an EPC contract with provision for an engineer administering the contract on TIE's
behalf as empioyer/client. The reason, | believe, was that TIE regarded itself as competent to
administer the SDS Contract and the MUDFA, Tramco and Infrace Contracts and regarded the use
of a client-appointed engineer for the Infraco Contract as an avoidable project cost.

523 However, lan Kendall, as TIE's Project Director at the time of the SDS contract award in
September 2005, saw benefit in using PB's engineering and major project management expertise
beyond that of design production. The SDS Contract — under its detailed Scope of Services
(Schedule 1 at pages 93-5, paragraph 4.2) — provides specifically for the SDS Provider to
responsible as an independent adviser for the creation and management of a detailed ana
updating project risk register and for preparing and documenting various risk analyses. That
sefvice was intentionally priced within SDS' management fee and it was, in my view, an important
project management tocl and engineering and budgetary control resource available to TIE. To the
best of my knowledge, it was never used.

5.24  Whether TIE's new 2006 Project Directorate for the SDS Contract and Infraco ITN and contract
impiementation stages ever required the SDS Provider to engage on this part of its contractual
responsibilities, | do not know. | never attended any meeting at which SDS presented or had sent
any form of risk register or risk analysis. An extract from the SDS Contract, Schedule Part 1
showing SDS's intended clear contractual function and support for TIE on this matter is included
below. It is directly relevant to TIE’s ahility to analyse and predict the financial effect of BDDI and
the SDS Contract variation to V28 Design Procgramme in late March 2008:
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Maintaln close Yalaon with the tie project team,
the Operator, stakehciders, the Tram Suppiier
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and  atfendiuwce at’

Monthly meating with the Clhant and 1is's project team
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stakehalders, the Tram Supplior and tho Ue's tachnical,
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of tha Agresmen)
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R e
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summanse all capox, opex, lilacycia, ravenue,
programma,  qualily, . funclionally  and
approvabiity rsks to tha Edinburgh Tram
Netwark and thelr proposad mitigation.  The
prefect fsk register should include enalysis of
each rsk in torms of Yikelihood’ ard Smpact’
prior 1o and following mitigation, responsibie
twner of sach risk and graphical summarias of
tlisk profde. Tha risks o be addrassed should
tnciuds steategic, commerdial, economic, legal
and regulatory, organisational, environmental,
techical, operationat and infrastruclure risks,

Agroa fermat ﬁiﬁméroioct risk fag|smr with the Client's
dasigrated ﬁsx‘m’mgar {as mriffed to the SDS
Providar lrom timens time within 1-morith of the
Ettective Date. The SOS Provider shall maintain,
updste and cirsulato the projact rsk register lo partivs
dasignated by the Client lrem ffme o $maon a b
monthiy basls throughuiil the term of the Agreemar

Propate and submit a rsk progress report to
tho Cllent on the slalus of rsk management
and mitigation giving a summary of rew risks
dantdled, naw essumplions, key matters to be
rézoived and achievemants,

This report ghould Indicate “Red-Amber-Green™
{RAG) staius on key components including
planning permissions, spacification
complance, incompleta dosign, pregumme tor
oulstanding work, adequacy ol Investigations

Agree formnat with the Cllant's dasignaled risk manager
(as notitied to tho SDS Provider from time o time)
within 1.monih of the Effective Dals and submit monthly
repont to the Cllenl's saxd risk manager througheud the
tarm of the Agraement

Programme for SDS Services — Question 30(a)

I am asked to explain what the agreed programme was when the SDS contract was entered into,
with reference to various sections of the contract. This is a question for the TIE personnel
responsible for the commercial purposes within the contract and negotiating and managing the
contract using its provisions, not for legal advisers.

5.27 However, | can comment that, on TIE's instruction, the SDS Contract provided pursuant to Clause
7.2 that the SDS Provider should update the agreed Programme for design praduction and delivery
(provided with its tender and accepted under the Letter of Acceptance by TIE) within 30 days of the
Effective Date (the date of signature: 6th September 2005). The core Outline Design Programme
included within PB's tender was therefore included within fhe contract as Schedule 4 (Programme)

at pages 238 ef seq - as the Inquiry correctly observes in the question put to me.

5.28 | find that it is very instructive to see what that SDS Cutline Design Programme shows in terms of

compietion dates for the required phases of the SDS Provider's Design. Allowing for the fact that
SDS prepared the programme prepared for ITN bidding purposes {(July 2005), my understanding of
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what it shows is that all critical path activities were to be finished by late 2007 and many by
considerably earlier,

529  Whether or not the contractuzlly required update of this Programme was achieved by PB and
accepted by TIE within the 30 day deadline, 1 do not now remember — nor would | or DLA Piper
necessarily have been consulted on this. But | do recall that this was one of the issues, which led
to TIE requiring David Hutchison's replacement as PB’s first SDS Provider Edinburgh project
manager. The clearest contractual sanction for TIE to apply for a failure to produce an updated
Programme would have been a payment withholding and potentiaily a written warning.

530 On 17th January 2007, approximately three months into their function, TIE's new Project
directorate considered that a temporary Dundas & Wilson 'secondee at TIE had the best .
knowledge of the SDS Contract (see CEC01789432) — as opposed to a named, current and
experienced TIE contract manager with specific responsibility for monitoring SDS Design
production and administering the SDS contract. This may go some way to explain why the SDS
mandate caused TIE such difficulty. But if TIE had been operating the SDS contract properly, S{
itself would have been reporting in considerable detail on the status of the design in each
contractual phase.

531  And | further point out on this issue that as early as March 2008, | had been advising TIE to tighten
control on the SDS Provider using the SDS contract. Having been asked by lan Kendall if DLA
Piper could assist in introducing potential candidates for the role of TIE's SDS contract manager, |
did so. (See my two emails to lan Kendall conceming a possible interviewee known to DLA Piper -
CEC01867255 and train).

532  Master Project Programme — Question 30{b)

533 | am next asked to explain what the "Master Project Programme” was as referred to in Clause
7.1.1. DLA Piper was instructed by TIE that the Master Project Programme (referred to in Clause
3.12 and Clause 7.1 of the SDS Contract, as well as at pa]’a. 4 of the SDS Scope of Services) was
to be a document compiled, detailed and maintained by TIE, as overall Edinburgh Tram Projé
manager, to encompass all of the important interfaces, dependencies and criticalities between
SDS design delivery and consenting for: MUDFA; all Third Party Agreements (including Network
Rail possessions); DPOFA; Tram Supply and Maintenance; and, last and most importantly, the
integrated Infraco Construction Programme.

534 The Master Project Programme's importance to TIE's management of the Project and to
contractually compliant provision of SDS Services is stressed specifically in the SOS Contract at
Clause 3.12. At Schedule Part 1 para. 4.1, for example, there are specific SDS responsibilities set
out regarding the Master Programme.

535  Despite the references to this in the SDS Contract, | do not know precisely when or In what form
TIE prepared and maintained such a Master Project Programme. | do not now recall it being

33308626v2

TRI00000102_C_0078




w

5.36

5.37

5.38

.5.39

79

mentioned with this name in any of the TIE Project management meetings that | attended during
secondment; nor do | now recall seeing this management tool in GANTT chart or any other form.

This Master Project Programme was important for SDS overall progress controls which TIE
enjoyed by virtue of the overriding compliance and adherence obiigations of the SDS Provider
pursuant to Clauses 3.5 and 7.1.1. The absence or downgrading of this contro! document would
have removed an important layer of SDS accountability.

In fact, we see from para. 1.9 in CEC01712216 (an SDS Provider summary of its April and June
2007 claims against TIE and CEC) that a primary complaint by SDS Provider against TIE was tha
TIE had failed to issue this Master Project Programme until February 2007, thereby causing SDS
difficulty in understanding interrelated MUDFA design criticalities. These were needed in order to
prioritise and sequence their drawings production and design prior approval submittals. And my
August 2007 note to TIE (see in that document itself regarding DLA Piper's awareness about the

programme} is entirely consistent with my recollections above.
Programme Vartations — Question 30(c)

Mext | am asked to comment on the procedurés in place for updating or amending the programme,
delays and seeking an extension of time. DLA Piper was not involved with how TIE chose - during
contract implementation - to operate the provisicns of the SDS Contract, permitting SDS Provider
to claim for extensions of time, justify or notify delays or introduce design production programme
amendments. Nor, in my experience, would any legal adviser expect the client to invoive them in
this process during implementation of a design consultancy agreement - unless there was a
dispute. | consider that the contract is self-explanatory and so on the points the question asks
about, | summarise in answer:

5.38.1 Updating_and amending the Programme; Clause 7.1.2 sets out the process for
obtaining client approval under the contractual Review Procedure (Schedule 9). As |
have said already, SDS issued 28 different amended versions of the Programme -
during its 28 month design mandate for TIE from September 2005 to May 2008,

5.39.2 This provision states the notification and information requirements SDS Provider has
to comply with, as well as timelines (page’270 of the SDS Coeniract). Additionally, the
SDS Provider is required under paragraph 4.1.2 of Schedule 1 (Scope of Services) to
undertake weekly and monthly Programme updating, nctifying TIE. The designated
software (Oracle’s Primavera P3e)} for the SDS Programme for design production and
submittals for approval and the required intervals for its updating are identified in SDS
Contract Schedule 1 (Scope of Services) at paragraph 4.1.2.

5.39.3 Delays: as the question correctly states, the relevant provision is Clause 7.4. Clause
15 (Changes) is also material, if introduced under Clause 7.4.3 in respect of any
variation sought by the SDS Provider,
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5.39.4 EQT: the procedure for SDS Provider to seek any extension of time in delivery of its
services, and for TIE's response as Client is set out in the substitute Clause 7.5. As
correctly identified in the question, this sits at pages 262 and 263 of the SDS Contract.

5.40  Criticality Provisions ~ Question 30{d)

541 Next | am asked: “What was the purpose of the criticality provisions for determining the order in
which the SDS Services were carried out?” This is primarily a quesfion for TIE's engineering,
construction, systems and tram commissioning programmers at the time the SDS ITN and draft
contract suite were prepared and throughout TIE's management of the SDS Provider, since this is
project management methodology, commercial and technical information translated into a

contractual schedule.
542 In brief, the purpose of these provisions was:

5421 to bind the SDS Provider to what TIE, as Project manager, regarded as core design for
its procurement strategy and CEC Planning's design approval process; and

5.422 to match and control the sequence of SDS design production and its submittal to and
successful exit from Approvals Bodies (primarily, but not exclusively, CEC Planning, -
CEC Transport, CEC in its capacity as Roads Authority in Edinburgh and CEC City
Development).

5423 All of this to service the MUDFA works programme and Infraco's proposal of its
construction programme and mobilization,

543 My best recollection is that TIE's original purpose of the criticality provisions was to create a
contractual design production and consenting requirement on the SDS Provider that would: (i)
' match and support the timely production of key Line One and Line Two tram scheme design to
best enable Infraco tenderers to scope, price and programme their initial bid and then BAFO
proposais; (i) to match MUDFA key design availability to that central tram infrastructure installatj-
programme (and its construction sequencing and methodologies); and (jii) to ensure that there was
sufficient progress on SDS design production and its CEC_, Planning related consents to service the
Infraco and MUDFA contract implementation phases with ’actual Issued For Construction drawings.
My recollection is supported by the original completion dates given for priority A1 Sectors in
Preliminary Design Phase (30 November 2005) and the Detailed Design Phase (30 March 20086)
shown in Appendix 2 (Programme Phasing Structure) to Schedule 3 (Pricing).

5.44 Page 100 in the SDS Contract is Appendix 2 to Schedule 1 (Scope of Services). This is the
Programme Phasing Structure showing the expected sequence for commissioning of each section
of the tram route to reach readiness for the trial running of trams over it, prior to overall scheme
testing and trial running. In simple terms, SDS Provider was to complete its design for sectors and
subsectors in accordance with the priority shown by A, B and C in this chart.
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5.45 | recall that the Gogarburn to Airport section design and construction was time critical because this
was where TIE planned to carry out system acceptance testing and tram vehicle operational
readiness trials and certification. | remember discussing this with Alastair Richards who began to
voice impatience in TIE management meetings when the trams began arriving from Spain and he
was not able to initiate any testing regimes provided for under the Tram Supply contract. Trams
arriving from Spain were instead warehoused.

546  And so: TIE's tram scheme design management responsibilities as SDS Provider's client and the
expertise required of TIE to serve its own procurement strategy lay in determining design
production criicality from an overall engineering, technical, third party interface and commercial
perspective and from the perspective of SDS Provider's engagement with CEC in its planning
appraval processes (the Consents).

547  Statutory Approvals and Consents — Question 30(e)

5.48 Next | am asked: What was the responsibility of the SDS Provider for obtaining the necessary
statutory approvals and consents? The SDS Provider was wholly responsible for obtaining all
approvals and consents required for the SDS design which, when constructed by Infraco, would
align with, respond to and deliver the Infraco Contract ERs. That is why it was very important that
TIE had developed the ERs to an adequa;(e technical and commercial level before the SDS ITN
was released and it is also why TIE's decision to remove the ERs from SDS Provider scope and

amend them post Infraco BAFO caused serious problems, as | describe later.'®

5.49 That fundamental contractual obligation is set out at SDS Contract at Clause 5. The definition of
Consents was intentionaily widely drawn:

*Consents™ means withcul limitation all permissions, consents, approvals, non-
objections, cenificates, permits, licences, agreements, statutory agresments and
authonsations, Planning Pernmissions, traffic regulation orders, building fixing
agreemants, builkding control approvals, building warmanis, and alf other necessary
consents and agreements from the Appeoval Bodies, or any Relevant Authosity, any
other relevant third parties whether required by Law or the Tram Legisiatlon or under
contract; :

5,50 Schedule 1 paras. 2.6.2 and 2.6.2.4 oblige the SDS Provider to obtain Consents for all Detailed
Design. The detail of the obligation regarding design is reinforced by the express reference, in
Paragraph 2.3.2.8 of Schedule 1, to Appendix 3 of that schedule (Scope of Services). This
Appendix is found in CEC00839054 at pages 0106 and 0107. In the penultimate column that
applies the requirement to obtain planning approval for every category/type of SDS design drawing
listed in the document (from SDS Provider bid adopted by TIE for this Appendix).

5.51 The requirement is reinforced again by paragraph 2.4.2.12, pursuant to which SDS Provider is to
deliver all Deliverables set out in Appendix 3 to Schedule 1 (Scope of Services) prior to Preliminary

'® See paragraphs 7.413 ef seq
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Design review stage. This, then, includes the relevant planning approvals for each SDS Provider

Deliverable.

552  Furthermore, Schedule 16 contains the System Wide Non-Functional Requirements. Under
Section 6.8 of that document, there is a further overarching requirement that the tram scheme
should comply with applicable law and this ties back to the primary main contract term cbligation at
Clause 3.3.7.

5583  The draft Infraco Contract issued at ITN contained a straightforward back-to-back ohligation on the
Infraco (i refer the Inquiry here to Senior Counsel's support for this view: CEC00810435 and aiso
to DLA Piper’s report to TIE: CECOll033533) on the basis that: (a) by the time novation occurred,
the SDS design was to be substantially complete and the remaining consenting pfocess {to be
completed by SDS Provider as Infrace’s design sub consultant) would be transparent and limited;
and (b) Infraco itself would require to obtain a range of construction, systems installation, scheme
commissioning, trialling, testing and initial tram infrastructure, systems and vehicle operating
clearances - that were not related to SDS design itself. Because of the state of the SDS Contrac{
terms of non-consented designs at BAFO in autumn 2007, Infraco became increasingly insistent
that their obligations as to consents were heavily circumscribed as against what had been
envisaged at ITN.

5.54 It is worth observing that TIE was not simply a bystander. TIE was monitoring SDS Provider's
process of submissions to CEC Planning and CEC's responses as Approvals Body. CEC knew
perfectly well where it had responsibility for design production delay and what that delay would
mean to the procurement programme.®

555  Price and Payment of Fees — Inquiry Question 30(f)

5.56 Next | am asked to identify the main provisions with regard to price and payment of the SDS

Provider's fees. The central provisions in the SDS Contract were:

5.56.1 Clause 11 (Methods of Payment), {
556.2 Clause 12 (Arrangements for Inveicing and Payrhent); and

5.56.3 Clause 13 (Set off)

557  These were underpinned by the entirety of Schedule 3 {Pricing Schedule). Each of these main
SDS Contract provisions is clear in its language, logic and terminblogy. | believe that reciting them

here is ofiose.
558 Payment Milestones — Inquiry’s Question 30(g)

559  Next | am asked: “What were the main payment milestones?”. TIE determined that the modalities
of payment to SDS Provider under the SDS Contract should be: milestone payments (sub-

2| discuss the role of CEC Planning/Roads Authority at 5.96 - 5.97 & 5.128 - 5.132
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milestones and main milestones); fixed lump surm payments; and time based fee payments. This is
set out in Clause 11 (Methods of Payment) and Schedule 3 (Pricing Schedule), a document
produced by TIE for inclusion in the SDS Contract and based upon PB’s bid response to the ITN.

5.60 The time-based fees, for example, were used by SDS Provider to calculate its two formal claims
for £2.86 million {prolongation and variation and acceleration based) lodged with TIE in early
summer 2007 %!

5.61 From reading the SDS Contract, without knowing in any depth how TIE administered the payment
provisions of this consultancy agreement in reality, | answer by saying that the signalled main

milestone payment ceiling amounts were:

5.611 Requirements Design /System Wide Requirements Phases: £1,074,157;
5.61.2 Preliminary Design Phase: £5,565,699; and

5.61.3 Detailed Design Phase: £7,274,386

5.62  These milestone payments were subject to any adjustments (Clause 12.8), any set-offs applied by
TIE (and any resultant interest due to SDS Provider) under Clause 13 and to any variations
(Clause 15) or claims applied for and agreed by TIE.

5.63 Additionally, SDS Provider had priced for: additional scope: £2,600,00; mobilisation: £500,000;
projlect and technical management: £5541,339. The timing and amounts of contractual payment
should have been governed by TIE's épplication of Clauses 11 and 12 to whatever the SDS
Provider applied for and VAT invoiced:

5.’63.1 during each of the Requirements Definition Phase (up to 50% of the total Milestone
amount} and the Preliminary and Detailed Design Phases (up to 80% of the total
Milestone amount), with the respective 50% and 20% remainders being released at
TIE's certification of overall Milesione Completion or subsector or sector milestone

completions by TIE; and

5.63.2 at the end of the System-Wide Requirements Definition Phase, a single entire
Milestone payment (after a review following the completion of the Requirements
Definition Phase) linked to paragraph 4.2 of Schedule 1 and TIE's specific certification

of completion.

5.64 As regards applications for payment of time-based fees or lump sum payments, | would expect to
ses TIE's application of Clauses 11.7 and 12.2 to determine SDS Provider's entitlernent to and
timing of payment.

¥ See paragraphs 5.177 et seq
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565 Incentives and Penalties — Inquiry Question 30(h)
5.66 Next | am | am asked if there wers in the SDS Contract:

5.66.1 Incentives for SDS Provider meeting milestones early or on time. No, there were not
at the date of award of the SDS Contract and TIE did not require this, Whether to
include incentives is a commercial matter, not a legal decision. In my experience, this
would be somewhat unusual for a design consultancy. But in order to settie the SDS
May and June 2007 claims, TIE agreed to pay SDS Provider an additional £2.5 million:
£14million in incentives to novate and £1.5million in additional design fees (also due in
part at novation).” That payment was not linked to meeting dates or being ahead of

programme. SDS also received a contractual stage payment at the same time.

5.66.2 Penalfies for not meeting milestones cn time andfor for late delivery of design: No,
originally there were not. DLA Piper would not have advised a client to require
contractual penalties since tﬂese might, in 2008, have been di'rectly vuinerable:
being unenforceable at law. (Liguidated damages had to be a genuine and agreea
estimate of loss that will be incurred due to delay and should be supported by
meaningful and transparent calculation of those losses. Recent jurisprudence has
lessened the risk of challenge though not where there is manifest disproportionality).
Liquidated damages in a consultancy contract were, in my experience at that time, not
the norm (see for example the RIBA standard form consultancy appointments and the
ICE equivalent). There were however, LADs in the novation agreement which BBS
were responsible for applying up to a cap. These related to culpable SDS delays in
design production and were, | believe, limited to a specific amount per infraction under
clause 27 of that agreement.

567 Instead, and as is normal in a major design consultancy in my experience, for each of the four
design praduction phases, there were effectively significant design phase fee withholdings until
TIE, as client, was entirely satisfied as to qualily and completeness. TIE’s decision on sy*
milestones and overall Milestones completion was final. TIE was also in control of when SDS whaes

cleared to enter the next of the four distinct design production phases. | describe this mechanic:

5.67.1 Requirements Definition_ Phase - SDS Provider was only permitted to apply for

payment and invoice for up to 50% of its allacated direct design services fees for all
completed sub-milestones (Milestone Payment). Not until following the issue by TIE of
the Milestone Completion Certificate for that entire design stage, did the SDS Provider
have contractual entitlement to apply for payment and invoice for the remaining 50% of
the completed phase sub-milestones (Clause 11.3).

5.67.2 System Wide Design Requirements Phase — SDS Provider entitliement to apply for

payment and invoice was triggered by TIE's issue of the overall Milestone Completion
Certificate for the entire phase (Scheduie 1, paragraph 4.2).

2 See paragraph 5.186
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5.67.3 Preliminary Design and Detailed Design Phases - SDS Provider was permitted to

apply for payment and invoice for up to 80% of its allocated direct design services fee
for all completed sub-milestones (the relevant Preliminary Design or Detailed Design
Subsector of Secior Milestone Payment). Not until following the issue by TIE of the
Milestone Completion Certificate for the entire design stage, did the SDS Provider
have contractual entitlement to apply for payment and invoice for the remaining 20% of
the completed phase subsector or sector sub-milestones. (Clauses 11.5 and 11.8).

568  The withhalding of payments for nan-compliance with payment application requirements would be
the market standard contractual remedy (in addition to Clause 13) and this appears in my advice to
TIE on 22nd August 2007 (CEC01629883) as mentioned at para 5.171 and in earlier DLA Piper
advice. Clause 12.7 dealing with retention was dealt with (as it provides for) by SDS Provider
giving TIE an ‘on demand’ bond for £500,000 at contract award.

569 Recital E - Inquiry Question 30(i)

570  Lastly, | am asked what my understanding of Recital E in the SDS Contract was. The Recital is
contextual. it reflects precisely what TIE intended and what DLA Piper had been instructed to place
within the SDS Contract: that at Infraco Contract award there would inevitably be some elements
of scheme design still under production by SDS Provider. SDS Provider would, at that point,
novate to become the Infraco's subcontractor and the Infraco - not SDS Provider - would therefore
become contractually obliged to TIE for the production, refinement and completion of that
outstanding design to Issued For Construction stage (from which as-built drawings would be
produced).

571  Mechanisms to Control SDS Programme Performance — Inquiry Question 40

572 | am asked about my email to. Geoff Gilbert dated 21 January 2008 (CEC01544498) where | state
"The SDS contract already contains the mechanisms to confrol SDS against programme
performance” and am asked to state which mechanisms | had in mind.

573  Since TIE had been managing the SDS Contract for over two years at this point (and Geoff Gilbert
had received a briefing paper from DLA Piper in December 2007 on the SDS Contract, there was
no need for me to repeat again with exactitude in this letter what the mechanisms were. Geoff
knew (and so did the TIE SDS contract manager before Geoff arnved) what they were from the
briefing we had provided and from the advice we had given TIE in 2006 (see 5.101et seq.) Most of
them are listed - again - in the July 2009 DLA Piper report on the SDS contract. At this stage in
early 2008, lan Laing of Pinsent Masons had begun to ask questions about novation and where
SDS was in terms of its design delivery programme. This was the beginning of the extramely
difficult tripartite negotiations to do with novation®® where BBS was saying they would not take on a
designer under novation who would not warrant their design and TIE needed to sort that out with
SDs.

2 See paragraphs 5.205 ef seq
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574  BBS had done design due diligence, starting in December 2007, on the state of SDS’s design to
review what SDS had produced post BAFO. BBS were saying to TIE that their design review and
report found that there were serious quality questions in the SDS design. | cannot remember what
the percentage was now, but there was only a certain percentage of scheme design complete.
This period was the beginning of BBS exerting pressure on TIE about the novation and design risk
and this was entirely consistent with what happened in Wiesbaden about a month before this
email. | discuss this in detail later in my statement in the context of the Infraco contract

negoatiations.**

5.75 Insofar as what contractuai levers | had in mind when 1 wrote this email to Geoff Gilbert in January
2008 is concerned, | have explained in answer to the Inquiry's question 30 in considerable detail
what contractual levers were available to TIE, including withholdings, performance bond and

PCG®. All of them were conventional and clear.

5.76 | am asked why “the measures” were not implemented. | do not know and this is a question for
TIE’s various SDS Contract managers and Project Directorate, not for DLA Piper or for me. No c(
at TIE had suggested at that time that the SDS Contract did not provide TIE with contractual power
to manage and supervise SDS and to integrate CEC Planning's vital role. CEC's role was a matter
for TIE to manage with CEC direct and since CEC was the Project's owner, an objective
assumption would be that CEC would direct it's planners to perform.

577 | am asked to comment if the measures were effective in practice to ensure that design was
delivered timeously. My reply is 'yes, they were, provided that they were deployed by TIE’, but | do
not believe they ever were, and TIE was responsible for managing the vital CEC Planning input.
But no such contract measures could be effective for deployment as intended if the client (TIE)
attempting to use them was in such acute breach of its own obligations and its parent’s (CEC)
planning approval unit was in obvious chronic delay to the extenit alleged by SDS.

5.78  Design Delay

579  The pericd of delay in pragressing design was essentially the entirety of the SDS contract pari(
which stretched from September 2005 to October 2010, when 1 left my function, and well beyond
that date. The scheme design, as far as | understand it, was never complete throughout this whole
periad.

580 The SDS Design Delivery Pragramme was amended 28 times by SDS between SDS Coniract
Award jn autumn 2005 and Infraco Contract Award in May 2008 and the contractual notification
mechanics and jdstiﬁcation required for these changes were contained in conventional p{-ovisions
in the SDS Contract. If SDS compliance with the Design Delivery Programme became too
burdensome or impossible because of requested client variations or unreasonable delay in
approvals, then SDS could apply to have it amended contractually fo reflect the additional time

* See paragraphs 7.177 ef seq
% See paragraphs 5.21 - 5.23 & 5.67 - 5.68
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(and other relief/ payment) required to progress the relevant design through the phase of design

development | have explained at para 5.68.
5.81 SDS design status when Infraco put out to tender in 2006

5.82  Before going on to say what | know regarding the SDS design contract and output by PB under it, 1
comment on this specific Public Inguiry identified issue from the Issues List. At the date of the
Infraco ITN issue in early autumn 2006, the available SDS scheme design had been so limited that
TIE had needed to amend the Instructions to Bidders by bulletin. These original instructions had
referred bidders to the fact that they would be receiving referenced and indexed CDs containing
substantially complete SDS scheme design based upon the Employer's Requirements. Instead, in
January 2007 TIE needed to netify the two bidders that the SDS design would be released to them
as and when it was produced by SDS, often only at preliminary design stage. This meant the initial
bid returns from BBS and Tramlines did not, for example, contain any pricing for their proposals
that could be evaluated by TIE.

!

583 By January 2006, SDS Provider had been under contract for approximately five months. TIE had
already requested the removal of PB's Edinburgh-based manager, David Hutchison. | was aware
from Sharon Fitzgerald that she was receiving regular calls from Gerry Henderson, TIE's SDS
confract manager at the time, advising that there were difficulties with SDS Provider and asking
how he should respond. | did not have any information about TIE’s performance client-side, but |
was aware that CEC's planners were being heavily criticised by TIE and by SDS for being very
slow and requiring an iterative approach to drawings. DLA Piper was supporting TIE with
contractual advice when instructed to provide it. | do not in fact recall any sustained or direct
contact with Tony Glazebrook or David Crawley who, | believe, were ultimately TIE's SDS contract
and design programme managers for part of the pre-novation period.

584  Design Status at Mid/Late 2007 — Inquiry Question 38

5.85 | am asked what the position with design was in mid/late-2007. TIE management decided to
remove DLA Piper from any involvement in the Infraco procurement and related matters from April
2007 for a period of five months to September 2007. | cannot therefore answer this question with

any first-hand knowledge of that period.

5.86  From my perspective as a legal advisor, | was not advising TIE on anything to do with SOS during
the period from April 2007 to late August 2007. | did not know, in mid-2007, what the positiocn was
on SDS or on Infraco. | knew that the SDS design was extremely late and that it must have been in
part immature or non-existent given the progressive design stages foreseen under the SDS
Contract. | knew some design was continuing to be produced by SDS, but there were problems
with the design approvai process involving CEC. | had no knowledge personally of what SDS, TIE

and CEC were doing in the charrettes process®.

% Para. 5.148
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5.87 For contemporaneous evidence of SDS Provider's position at that time, | refer to my discussion of
SDS Provider's two detailed claim letters lodged with TIE's Project Director in May and June
2007 %

588  Causes of SDS Delay - Inquiry Question 38

5.89 | am asked about the apparent causes of delay. From my perspective at the time mainly based
upon what | learnt after TIE re-instructed DLA Piper in September 2007 and | went on secondment,
the causes of delay were a combination of: client-side and CEC performance probiems that had
begun in 2006, SDS being recalcitrant as a resulf of its unpaid claims and the result of the
indifferent start on the SD3S Contract in early 2006 by both SDS and by TIE.

590 In my opinion and from what | observed over the course of over two years (October 2005 to
Qctaber 2007), the performance of PB under the SDS contract had at times been poor and erratic.
The relationship appeared to start badly. By the timé novation neared in 2008, PB were defensive
and argumentative, with their two very substantial contractual claims in the background. B
remained unclear to me who at TIE was managing this key contract and pushing CEC Planning to
serve the Project properly. It transpired over the period that TIE was simply not set up to manage a
massive, time-critical technical consultancy contract. .

5.91 | believe that two important reasons for this were: i) from the beginning TIE did not have a contract
manager who understood how a large design mandate should be engineered and administeraed:;
and [i) TIE's personnel in charge of the SDS contract administration changed several times in a
short space of time, as is apparent from TIE —DLA Piper correspondence in 2006, 2007 and 2008.

5.92 lan Kendall had privately admitted to me that he lacked a TIE team who could carry cut the
responsibilities with the required speed and then manage the contracts themselves. My impression
was that the start of the SDS contract needed a fair-minded, but tough and very experienced client
contract manager on TIE's side. | do not believe that Gerry Henderson, TIE's contract manager,
had ever managed a significant design mandate and | do not recail his qualifications. There was an
issue on the right type of experience being available, in my mind, client-side which is why | wrot
lan offering help®. lan Kendall had asked if DLA Piper knew of someone who might fit the job
description. | asked our Engineering and Construction Group and we put him in touch with a
construction sector professional known to DLA Piper. It was up to lan Kendall to decide whether to

take this recommendation further.

583  As | have said earlier, lan Kendall had also told me privately that his existing team was not
adequate in terms of the personnel that TIE had when he arrived and he was trying to get budget
to recruit. Within two months of SDS contract award David Hutchison, the PB Project manager,
had been removed and this did not seem to me to be a good omen. | recall lan Kendall
complaining that SDS's design production was dispersed over several UK locations and that this
was affecting their production flow and quality. Eventually there was a co-location idea and some

2t Paragraphs 5.178 ef seq
% CEC01867255
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of SDS team moved into TIE’s Haymarket Yards premises and then an entire floor at City Point.
Whether this improved design production and the rate of CEC Planning approvals, | cannot say.

594 | do not know what more contractual provisions, performance securities or disincentives could
have been inserted in the SDS contract to oblige the consultant to recover delay at its cost and to
recompense the client for damage suffered. The issue emerged clearly to be: though SDS
performance had had negatives, TIE and CEC bore a very and undeniably substantial
responsibility indeed for causing the delay — and accepted this by paying £609k for acceleration
measures as well as settling the prolongation and variation claim for £2.24million which | discuss

later.?®

595  Asto why SDS was itself [ate in producing key tram infrastructure designs and what sanctions TIE
applied to this failing, | do not know. | asked TIE for this information (in the context of TIE's rights
under its collateral warranty from SDS) and advised why | considered this was important, but
recelved nothing. Exactly what TIE assembled as evidence of concument or contributory SDS
responsibility for late production of key tram infrastructure and scheme design, how TIE analysed
this and what sanctions TIE applied after its findings, if any, | do not know.

596  CEC Planning had the central function as the nominated key design Approvals Body under the
SDS contract. SDS would present a design to CEC's Planning unit and then they would decide
whether to provide consent and approval for that design. In simple terms, if CEC had an issue with
the design, then the design would be retumed and SDS would have to go away and revise that
design. The designer was obliged to factor an element of iteration into his contractual programme
and pricing. What SDS asserted in its large claims against TIE was that this process had gone far
beyond what was reasonable and the client-side performance and Approval Body process had
caused serious and compounding delay and disruption.

5987  This process and the performance of CEC Planning caused considerable delays. What ultimately
happened was that SDS started to look at how many times it was reasonable for them ta be re-
issuing design to accommodate the requirements and changes requested by CEC. As far as |
understood the issue, it lay in part in CEC Planning’s general approach and in the interpretation of
CEC’s public realm and Tram Design Manual planning documents that governed aspects of tram
specific design as well as street furniture and cityscape. SDS would have been aware of those
documents which set out preferences and/or requirements like "do not use titanium cladding
opposite the National Gallery; use granite kerbstones in keeping with building frontages”.

5.98 From my standpoint as TIE's legal adviser, it was significant that SDS knew about these

documents because: :

5.98.1 SDS was TIE's designer with complete responsibility for obtaining CEC planning
approval for all its scheme designs up to Issued for Construction stage — that is the
drawings that the Infraco would actually be using on site to follow when installation
was under way; and

* paragraphs 5.178 et seq
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5.99 If SDS designed any part of the tram scheme which conflicted with CEC's stated requirements or
aspirations in either its City Public Realm documentation or the Tram Design Manuai) then this
would be likely to cause an immediate delay in approval while the design was amended to answer
CEC's requirements and ensure that in doing so the design still met and delivered the impartant
requirements of the Project's ERs. It was SDS’s contractual responsibility to take these design
constraints and preferences into account. But it was an area (which | learnt from TIE) was causing
design production delay was eating into project budget (additional SDS designer's fees and capital

cost for materials) and absorbing procurement programme time irretrievably.
5100 DLA Advice in 2006 (inquiry Questions 33 to 36)
Inquiry Question 33

5101 | note my email dated 24 March 2006 (CEC01867255) to lan Kendall, where | mention “push-back”
from PB and indicate that PB had begun their cwn collation of evidence on alleged client-side
shortcomings and is going to lodge a prolongation claim. My email sets out what | was aware
and | am not in a position now {o speculate about client-side shortcomings at that time. TIE did not
report to me or to Sharon Fitzgerald that they were failing.

5,102 | was aware that Sharon Fitzgerald was monitoring the MUDFA pragress meetings at that point {or
at least getting this information from TIE) and there were already issues with SDS Design not
being available to the MUDFA contractor — whether through SDS delay, TIE mismanagement or
CEC Planning/Roads Authority indifferent performance on approvais | cannot personally say. But
what is obvious is that SDS used their detailed collation of evidence about these matters to support
their later substantial prolongation, variation and client-instructed acceleration claims against TIE. |
mentioned this MUDFA issue in my email to lan Kendall.

5.103 1 also provide advice to lan that: if PB is underperforming contractually in some way (given the
situation that TIE has PB performance under the SDS contract under continual review), do you
want some assistance in relation to engineering the contract on them? In other words, if TIE is
getting to a stage where you need to write to them contractually, then you need fo be sure t‘.‘
your team and your contract manager are sending out the right letters, stating the salient facts
supported by the right information and putting the right pressure on PB; especially if PB are
asserting that TIE and CEC are causing or centributing to the problem.

5.104 You will see that the email is marked "Subject to legal privilege". The reason | marked the email in
this way is because, in the event of DRP or litigation, that phrase assures solicitor client privilege.
You might say that is premature, but | was simply protecting my client interests. The email is
copied to Fenslla Mascn who was the DLA Piper partner at that time whe had instructions from me
to brief others in her team to help in relaticn to potentially issuing warning notices.

5.105 | need to make a distinction here, In the timeframe under discussion, 1 was not seconded to TIE, so
that | did not receive information about TIE contract management issues through attending TIE

management meetings in the same way as | did when | was on'sacondment. Anecdotally, | learnt
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that CEC were extremely-slow and difficult in the approvals process as | say at paragraphs 5.96 -
5.97, but | had no involvement in this aspect of the procurement. | assumed that TIE would be
using TSS to assist them - as that was part of their contractually defined function and scope and
precisely why TSS had been appointed. | involved contentious construction colleagues to support
in preparing written and oral advice to TIE on administering the SDS contract as regards potential
SDS defauits.

5106 My main concern at the time of this email was that TIE should be using the SDS contract levers
propery to arrest delay. | became increasingly worried that the type of expertise for the
management of a very large time-critical design production consultancy was beyond TIE's current

team.

5.107 Question 33 also asks me about a letter dated 24 March 2006, where DLA Piper gave advice
about service of persistent breach nctices under the SDS caontract (DLA0Q000763). That advice
sits contemporaneosusly with the email | discussed above (CEC01867255). | think there is an lan
Kendall email which says "Yes, we need support here", or words to that effect. Even if there is not,
shortly before he lsft TIE in spring 2006, lan had, somewhat dejectedly, told me that TIE did need
mere and better technical and commercial personnel and access to resource rather than legal
assistance. | have mentioned lan Kendall's first conversation with me about this at para. 10.9.3

5108 Inquiry Questicn 34 (a) — {(c)

5.109 | note that in her letter dated 11 May 2006 (CEC01881982) Fenella Mason of DLA noted her view
that it would be counter-productive to serve a persistent breach notice on PB at that time. This was
because, in her view, serving a contractual netice in these terms could have created an adversarial
relationship between TIE and PB which, as a consequence, could have had a detrimental effect on
the Project as a whole. By this time, Gerry Henderson had left the Project. There was a new Head
of Project Development in the form of Willy Fraser. | note Fenella's letter states "My initial meeting
in refation to this matter was with Geny Henderson. Given Geny's departure from TIE and the
subsequent departure of lan Kendall, | thought it appropriate fo report back to TIE through you in
the first instance.” It can be taken from this letter. that we are in the Project Director and SDS
contract manager void, before Andy Harper joined TIE for about three months before resigning. As
| have said, | knew in March of that year that TIE needed some support from DLA Piper in relation
to using the SDS contract.

5110 Eleven years on, | cannot say with certainty why Fenella Mason felt serving a persistent breach
notice could be counter-productive. | note she mentions her colleagus, Jonathan Gaskell and |
take from this letter that Chris Reed and Jim Cahill had met with Jonathan Gaskell in late April. It
appears that some information had come to light with them along the lines of " know Gerry
Henderson told you that there is bad news with SDS, but actually they pulled their sacks up". That
would appear to be why the picture has changed three months on.

5111 Question 34 also asks me about the email from Phillp Hecht to Geoff Gilbert dated 17 January
2007 (CE001789432). This is efght months on from Fenella's Istter. Phillp Hecht, one of my team
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associates, had been briefed by me to let Geoff Gilbert, the relatively new Commercial Director at
TIE, have a summary of the SDS confract which he had requested from me and Phil did. |
remember that Ailsa McGregor was a brand new junior manager at TIE. This email exchange
shows a new project team at TIE coming in, trying to get to grips with the SDS contract.

5112 The two pieces of correspondence above (CEC01881982 and CEC01789432) are prime examples
of DLA Piper working with somebody new at TIE and supporting them while they are struggling
and then three months later they are gone. The two pieces of correspondence are entirely logical.
We got one piece of information from the client, we reacted to it and then we gave them advice.
Three months later some more information came in and we advised not to issue a persistent
breach nofice. That was hecause, at that point, we had been told that SDS performance had
seemed to -be improving. The moment to serve a contractual notice had probably passed in
Fenella Mason's judgement. | see nothing controversial or odd about this,

5.113 Fenella Mason's advice is set out in DLA0D0Q0763 and DLAD0002083 and this had been brough
about as a result of me pressing TIE to deploy formal warning notices with substantive compfaiv(
if they had continuing concerns about SDS performance. | do not know why TIE chose not to issue
waming notices, but by this time they had reported to DLA Piper some improvement in SDS
performance. | want to observe here that | do believe TIE was never open and transparent with
DLA Piper as to the real extent of its own (and CEC's} poor performance of its client-side
contractual obligations and Approval Body process.

5.114 Inquiry Question 35

5115 | deal with this question in its numerical order because it does not sit logically with others. | am
asked ahout the agenda for a meeting to be held at DLA Piper's offices on 6th June 2006
(CEC01628981). | do not recollect attending this meeting and | would not necessarily have dene
s0. TIE quite frequently asked DLA Piper to Host meetings due to lack of meeting room space at
TIE's offices in Haymarket Yards. The topics indicated for the meeting are all issues for TIE's SDS
Contract manager and QS team, not legal matters, and may well indicate some kind of internal '™
review process in which DLA Piper was asked to act as a past knowledge provider. | note tha
there is no list of attendees and there are no notations or other evidence on that document itself to
say that a meeting actually took place. | cannot say anything more about this meeting.

5118 Inquiry Question 36

5.117 | note the email from Sharon Fitzgerald to Geoff Gilbert dated 22 November 2006 (DLA00002083)
to which | was copied in. Sharon noted that consideration was being given by TIE to whether the
SDS contract should be terminated. This was shortly after the arrival of Matthew Crosse and Geoff
Giibert at TIE. | think it is clear in the first paragraph of Sharon's email what my involvement was
when she states “Andrew and [ ran through the options for terminating the SDS contract with Bob
Dawson when we mef him the other week.” In other words, sometime in mid-November 20086, at
which point SDS was a year into their design contract, Geoff Gilbert asked for our advice about
termination of SDS. | recall finding it curious that twe months later, Geoff Gilbert was having to
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brief his Project Director on what the SDS contract was®. Before Sharon sent this email out we
had had an internal discussion about the provisions of the contract and we had met Bob Dawson.
This email is a summary of what we discussed. For us, the idea that TIE was going to terminate its
designer less than a year info that design contract was a very serious legal and contractual
question with significant cost and procurement timetable implications. Following that, we got an
emalil from Geoff Gilbert asking us to advise on the basis of terminating the SD3 contract and the

remedies.

The decision to terminate SDS would have been a major commercial decision for TIE, with the risk
that what SDS had produced in its full year of work might be abortive. Whether or net it was the
correct financial, commercial and technical decision for TIE to make was not a judgment that DLA
Piper had been either retained for, or was in any way professionally equipped to make. The delay
in re-procuring a designer immediately post Royal Assent to the Edinburgh Tram Acts would
certainly have exposed TIE's strategy to close scrutiny from the Scottish Executive.

Clearly, one potential solution was for TIE to re-calibrate the overall Infraco procurement schedule
to allow SDS (or its replacement) to acceleratefrecover the obvious and compounding design
delay. There was, however, a political imperative by this time: the two Edinburgh Tram Acts had
been successfully promected and had force of law, the Project was in the public eye and there were
CEC elections and a Scottish Parliamentary Election coming in the spring of 2007. | knew from lan
Kendail that TIE wished to be seen to be progressing smoothly. Terminating one of the three key
advance works contracts (SDS Design) did not align at all with that aspiration. The possibility of a
moratorium was discussed later in the procurement.™

Inquiry Question 34(d)

[ am asked in Question 34(d) what remedies TIE could employ if they did not wish to terminate the
contract. | have set out the full set of contractual levers available above.® In brief:

51211 warn SDS of continued material breach and the possibility of a call on either their ‘on
demand’ bond or the PB Group PCG. The bond was a multiple call on demand
instrument, requiring simply a TIE letter to the hondsman affirming SDS breach and

formally calling down an amount;

5121.2 issue appropriate contractual warning notices regarding SDS underperformance and
default;

5.121.3 withhold design phase and sub-phase contractual milestone completion certificates
and related final payments under TIE's absolute discretion;

51214  build up and assert TIE's cwn case as to damage incurred by SDS delay;

*® document CEC01789432 discussed at paragraph 5.30
*! paragraphs 7.97 et seq
2 paragraph 5.20 ef seq.
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51215 remove appropriate scope from the SDS contract if SDS was underperfarming and

there was somebody that TIE could put on that job;

5.121.8 lessen SDS design criticalities by loaking at the entirely of the Infraco procurement
programme (in other words: do not let the Infraco contract until the designer has

caught up);

5.121.7 require SDS to report regutarly on its delayed production with acceleration proposals,
enforcing the contractual obligations to do so specifically set out in the SDS Scope of

Services; andfor
5.121.8 interrogate CEC Planning’s role in this carefully.

5122 My main focus was always to emphasise to TIE that it should be using the SDS contract levers
' properly to arrest design production delay. It was not our function to manage the SDS contract with
or for TIE, or to comment cn what CEC Planning was or was not doing. As | have stated above !
became increasingly worried that the type of expertise required for the management of a very Iargw
time-critical design production consultancy was beyond TIE's team. In mid-2006 there were also
problems caused by the fact that there was both a Project Director and SDS contract management

vaid at TIE.®

5123 Risk te Procurement Strategy and DLA Concerns — Inquiry Question 32

5124 The serious and un-arrested delay in SDS design production did cause me, as the lead partner at
DLA, serious concern in terms of its: compounding impact on the procurement timetable for the
Infraco Contract; the reaction of Infraco bidders; its inevitable destabilising effect on novation®,
and its direct negative link to MUDFA progress.

5125 Members of the DLA Piper team were also aware of and concerned by this. Although DLA Piper
_ had had no involvement in the assessment of the two initial infraco bid returns, it had been clear to
me that because of the serious lack of consented and/or detailed SDS design to inform the bidd
about the Project’'s scope and majar tram infrastructure requiring civil engineering works (beyond
the ERs), these initial bids had been very immature. Both bidders also said as much to DLA Piper
when we were instructed by TIE to re-engage for the short period in September and early October
2007 before BAFO bids were due. This situation directly affected the bidders’ willingness to

engage with any real enthusiasm and focus on the pre-BAFO Infraco contract terms negotjations.

5126 TIE and CEC knew this since TIE was feeding SDS design piecemeal to the two bidders all
through 2007 after the October 2006 issue of the Infraco ITN, and CEC was advised about it in
Project progress meetings in 2007 and early 2008. Under TIE's eyes, CEC Planning was handling
the SDS design that was to be approved to service the design release process described in the
ITN. Indeed, it is, in my view, wholly artificial to suggest, as question 32 seems to, that either TIE
or CEC somehow required advice from DLA Piper on how late SDS design was at Infraco BAFO

% gee paragraphs 10.9 et seq
¥ See paragraphs 5.193, 5.205 ef seq & 7.417 et seq
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date in October 2007 and what BSC's contractual attitude was towards this situation. TIE was
managing the SDS contract itself and CEC planners had been central players in the SDS design
approvals process for nearly two years; from this, they had first-hand knowledge of the overall
state of the tram scheme design. CEC Planning’s (and also in key instances on signailing
interface, CEC Transport’s) vetting and prior approval of all SDS designs were at the heart of
SDS's design production programme. CEC had the means to have known precisely how advanced
or delayed SDS scheme design was and why.*

5127 Consents & Infraco Contract - inquiry Question 62

5.128 | am asked about an email exchange | had with Colin MacKenzie on 30 January 2008 regarding
how consents would fit into the Infraco contract (CEC01496537). The Council's Legal Department
had had a full set of the Infraco contract documentation and the ITN at the time it had been issued
in early 2007. The smail from Colin was the Council's Legal Department saying to me, a month
after full Councii approval, that they wanted to understand how the consents fit in with the SDS, the
Infraco contract and the "overall risk profile”. The consents and approvals process was within
CEC’s own controf as it was being performed by CEC planning and had been since autumn 2005.
It is evident from this that TIE and CEC legal were not talking efficiently and directly about
consenting. It was alsc apparent from this that CEC legal were not being kept informed by their
own planning colleagues about how the consenting and approvals process was working — or
malfunctioning — under the SDS Contract. If they had been communicating effectively, there would
have been no need for CEC legal to be writing to DLA Piper asking for explanations about CEC
planning consents with me at this stage. This was not a legal issue in any event and something
that should have been settled months earlier, not still being discussed three months post-preferred
bidder appointment. ‘

5129 CEC Legal seemed to be saying that they did not understand something which was fundamental to
the procurement. [t astonished me that CEC Legal was not aware of the overall risk profile
associated with this area themselves. In August 2007, DLA Piper had briefed CEC Legal on how
the SDS contract operated within the procurement™.

5.130 | was probably in a meeting with the bidders when Colin's email came in and four hours later |
emailed Graeme Bissett, Willie Gallagher, Matthew Crosse and Geoff Gilbert essentially saying
that this enquiry from the CEC Legal Department was far too late and far too general. | needed to
cross-check with TIE to find out what they had told Duncan Fraser (who was copied on Colin's
email along with Gill Lindsay) about the consents process but | do not recall receiving any specific
reply from TIE. | am not entirely sure what Duncan Fraser's remit was. He was in my view a
decent, conscientious and clever man. He was, | think, seconded from CEC into TIE for precisely
the purpose of passing on information, raising issues with TIE in a sfraightforward manner or
hearing what TIE was saying about a problem and acting as a mediator between the TIE Project
team and the various units within CEC that seemed to remain remote, but became active - when

% See also paragraphs 5.146 - 5.150 regarding CEC knowledge of delays
% See for example the workshop discussed at paragraphs 11.31 ef seq and 7.84
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something came across their desk - often inconveniently late and in a confused and unhelpful

way,

5131 | note that Colin Mackenzie states in his emall "Following today's meeting of the Chief Executive's
PG ..." | had and have no idea what that was. | did not know anything about CEC's Intermal
workings, but they could have spoken direct with their own colleagues who had the source
information about consents. At this point, | did not understand why Colin MacKenzie was not
contacting Andy Conway (CEC City Development) in the first instance. Andy was the CEC staff
member who | understood was monitoring CEC Planning’s input into approvals. Alternatively Colin
Mackenzie could have sent his email to whoever at that point within TIE was managing the SDS
centract. That person would have come back and confirmed that the Infraco negotiations were on-
going. As | state in my email “TIE's team has been attempting fo negotiate a close on the position
on Consents.”

5132 My email reply to Colin Mackenzie shows an example of me returning to TIE before offering any
response to CEC Legal. [ had no remit to respond directly to CEC. At this stage, TIE had h(
evaluated BAFOs, TIE had announced a preferred bidder and CEC had passed a full Council
resolution to run with the Profect and to stand behind approval of a Final Business Case subrnitted
to TS. As | have said, CEC Planning was the central party {an ‘Approval Body') within the Infraco
contract and the SDS contract that controlled approvals and consents. CEC Planning's
perfiormance would determine how long an SDS design submittal took before it became an
approved design package that could move to Issued for Construction status. Their performance
would also be influential on how much time SDS spent on the deslgn and the resuitant design
production cost payable by TIE.

5.133 Impact of SOS Delay on MUDFA — Inquiry Question 38

5.134 The delay in SDS design production and CEC approvals had a very serious negative effect on
MUDFA. MUDFA was alleging it was in delay because they did not have sufficient CEC approved
sSbS desigri to service the critical path of their construction programme. | was not iead leg~’
advisor on the MUDFA contract at that point. 1 could not lead Infraco, SDS and MUDFA so ShaILn
Fitzgerald was DLA's senior lawyer on MUDFA. Whether absence of critical SDS Dasign was a
primary issue on the delay in the MUDFA contract [ simply did not know. But the effect of late SDS
design production and late CEC approval was that it slowed MUDFA's progress and formed part of
the argument for significant prolongation and extension of time claims against TIE from the
MUDFA contractor who was not able to execute works to programme.®

5.135 Effect of the incomplete and non-existent SDS design on the terms of the Infraco Contract ~
Inquiry Question 38

5.136 There were at least eight distinct impacts on the Infraco contract negotiations. | discuss these in
detail in the section of my statement which addresses the Infraco negotiations. In summary:

¥ See paragraphs 6.67 of seq
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First: It resuited in neither Infrace bidding group being able to provide: {i} a priced
Infraco initial bid capable of proper technical, commercial, legal, financial and
programme evaluations at bid return date in summer 2007 or, five months later, an
unqualified and anything like complete priced BAFO bid; or (ii) a construction
programme supported by a sequenced critical path and related construction
methodologies for the various city centre and critical third party affected sites. | learnt,
probably from Stewart McGarrity, that the initial Infraco bids that came back were
nothing more than indicative. In other words, there was nothing that could be used by
TIE to evaluate and compare one bidder's proposals to the others’. By that point, in the
mid summer of 2007 there was a very significant time issue indeed for TIE. The
original ITN programme was compromised. There was a political imperative to present
the Project for approval to CEC soon and TIE required to do this before the end of that
year, as well as securing Transport Scotland grant funding by approval of a Final
Business Case. The last CEC Full Council meeting was set for 20th December 2007,
That timetable gave TIE less than nine weeks after receipt of BAFOs to evaluate the
bids, appoint a preferred bidder, complete all technical, financial, commercial and
confract terms negotiations required to confirm a complete price that fitted within the
budget and was linked to agreed project scope and construction programme for a
committed PSCD. The known position on SDS Design and MUDFA and, effectively,
the loss of five months' negotiating time on the Infraco Contract terms due to DLA
Piper being stood down were entirely at odds with that time constraint and TIE's
reguirements. TIE's solution to this great difficulty translated, through the Wiesbhaden
Agreement, direcily into Infraco Contract SP4 Pricing and substantial transfer of design
completion risk back to TIE.*®

Second; During the spring and summer 2007, it allowed bidders free reign to say that
they were unwilling to engage in any focused discussion and commitment (in terms of
their task priorities for bid teams and the cost of lawyers supporting them) regarding
the draft’Infraco Contract terms and conditions. They said that the scope and detail of

" the tram scheme was still to be given to them by TIE and also that the scope of their

contractual responsibility as SDS's design services client post novation remained
unclear. To name only a few examples of the provisions in that category: all ground
conditions provisions, MUDFA interface provisions, the entire Consents regime, the
infrastructure maintenance provisions and all provisions regarding their entitiements
after SDS novation. In shor, it began to undermine or leave open for post BAFO
negotiations many contractual risk allocation positions in the draft Infraco Contract
which had been drafted e reflect TIE's chosen procurement model and a solid balance
in public — private sector risk allocation.*

Third: It resulted in BB, at Wiesbaden, insisting that TIE took back design development
and completion risk and agreed tc a set of assumptions and protections in B3C'’s

%8 See paragraphs 7.177 et seq and 7.214 et seq
See section 7 for a detailed discussion of these negoetiations and paragraphs 7.84 et seq in particular
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favour that fundamentally changed design and construction risk allocation. In turn, this
generated on going adjustment of the Infraco Contract terms to accommodate BBS's
further requirements for protection against perceived SDS risk — including SDS critical
design interface with MUDFA. In effect, SDS design delay was the reason for a major
part of the contractual protections BBS insisted upon and which entered the Infraco
Contract as SP4. BB also refused to accept Consent responsibility as envisaged under
the SDS contract with SDS as Infraco’s design subconsultant.

5.136.4 Fourth: It resuited in the late April 2008 negotiations for and the critical amendments to
Clause 80, (the Infraco contractual change mechanic), which subsequently were at the
heart of BBS's post contract avalanche of automatic TIE Change claims (Notified
Departures or INTCs) and further contractual protection for BBS at TIE's expense
against perceived SDS design quality issues. Again, | discuss this development in
detail later in my statement.®

5.136.5 Fifth: It resulted in the Infraco’s (intended) contractuaily binding construct{
programme being extended until June 2011 at significant additional cost to TIE and a
further allowance of £2.6 million being inserted intc the contract price to cover “SDS
quality risk”, with a specific provision to protect BBS being added to the Infraco

contract terms.

5.136.6 Sixth: BB did its own further due diligence post BAFO in October 2007 and had
become more informed through access to SDS. They had learnt about the reasons for
design delay. From January 2008 onwards, this resulted in intense negotiations as 8B
— under close instruction fram BB Wiesbaden - sought to close off every conceivable
risk to them from the TIE/CEC - SDS design approval and production process. The
eventual much altered Consents provision in the Infraco Contract was probably the
most commercially negotiated provision in the Infraco main terms and conditions.*'

51367 Seventh: it resulted in wholesale detailed amendments to the TIE-BBS-SDS novatj-
agreement and the corresponding provisions in the Infraco Contract, with associatea
DLA Piper legal costs and TIE management time to negotiate and produce this *

5.136.8 Eighth: it compromised TIE's ability fo seek remedy against SDS post novation as
originally envisaged under the terms of the iInfraco contract and the novation
agreement, although DLA Piper insisted that SDS provided TIE with the envisaged

collateral warranty.*

5.137 | have already discussed the importance for TIE's procurement strategy of the design being
substantially complete in advance of the Infraco contract being awarded.* The procurement

0 Paragraph 7.518

“ paragraphs 5.53 et seq

“2 paras. 5.210 of seq

3 paras 5.199 et seq and 5.21
“ See paragraph 4.148et seq
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strategy in this regard was a simple proposition: get SDS designs substantially complete before
Infraco ITN or, at the very least, before Infraco BAFO. | have also given my views on TIE's poor
management of the SDS and MUDFA contracts.

5138 | repeated DLA Piper's advice numerous times as to the vital importance of the SDS design
delivery and quality to the procurement pragramme, to the novation, to the bidders’ ability to tender
a solid and unqualified construction and systems supply price. My focus on this was also
exemplified by my various conversations with Steven Bell and others about using the SDS contract

to invoke its remedies to make SDS improve their performance.®

5139 TIE was well aware from top to bottom in their Project team — as was CEC - how far 8DS was in
delay against the design programme required tc de-risk the Infraco Contract. BBS produced a
report saying that the design was only 60% complete (at outline stage only). So: basically, at the
very least 40% of the tram scheme scope had been unavailable to bidders at BAFO and even that
was available was to large extent not mature in terms of the requirements of the SDS Contract i.e.
at detailed design stage. This report was dated a few days before the Wiesbaden Agreement in
December 2007, Indeed, it appears that this report was in large part the basis for the positions
that BBS were taking before Wiesbaden and in the Wiesbaden Agreer;'lent. It is axiomatic that both
TIE and CEC Planning had cn going knowledge of the programme impact of SDS delay and TIE's
inability to accelerate design delivery. .

5.140 Aside from TIE's acceptance of the two 2007 SDS claims,” which was implied from their
settlement, the clearest contemporary avidence of TIE's knowledge of just how tate SDS design
was sits in the SDS Contract itself at its Schedule Part 4 (which Infraco bidders were shown in the
Sept/Qctober 2006 Infraco ITN). The SDS contract provided for a date by which SDS was to have
completed all detailed scheme design - February 2007 (a date TIE chose on appointment of PB in
2005). This date was at least eight months before infraco BAFO; all CEC Planning's SDS design
approval was therefore to have been finished by February 2007. In fact, as | have said previously, |
do not believe the SDS detailed scheme design was complete when my involvement ceased in
2010 - more than 18 months after Infrace Contract award and over three years after TIE's
procurement plan required. CEC must have been aware of this as the SDS design approval
authority.

5141 The SDS delay was a dominant factor in the Infraco contract negotiations and well known to
everyone involved in them. | discuss this in detail in the relevant section of my statement.*”®

5142 As two examples of senior CEC officials’ knowledge about this: (i} at the meeting held at CEC’s
offices on 12" December 2007, the guestion of SDS's delay on scheme design delivery was raised
directly by CEC officials. | know myself that the risk to budget and construction price was also
specifically discussed; (ii) again at the special TIE Board meeting held on 19" December 2007 -

45 Eor example see my advice at para. 5.103
“S Paras 7.177 et seq

" Paras 5.177 et seq

* See section 7
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after the Wiesbaden meeting® - Andrew Holmes, CEC Director of City Development, is minuted as
asking specifically about the impact and risk of the SDS design continuing to be late™. | refer to
this again at 7.208 below.

5.143 At the 12" December 2007 meeting | also gave clear comment regarding BBS' position on design
delay/inadequacy and | advised TIE regarding the possibility of Infraco claims at numerous points
in 2007 and 2008. Furthermore, the concept of BDDI had been introduced after BAFO, to allow
BBS a notional platform from which to give indicative pricing. And so, as a base position: CEC and
TIE knew that BBS would adjust their pricing and construction programme as further design was
produced after BDDI.

5144 By early January 2008, SDS Provider was indicating that they were unwilling to novate. i was
reporting to and advising TIE on this difficulty and so were my team under my supervision. |
conveyed this concern to both TIE - consistently over a period of several months — and, as
instructed by TIE, directly to CEC senior staff*’

5145 On occasions, when instructed by TIE directly to do so, | talked to CEC -senior staff about miy
concerns. | repeat that it was not DLA Piper's remit or responsibility to report to CEC or to advise
CEC Legal about the state of TIE's contracts, unless instructed to by TIE and then only as regards
legal and contractual aspects, not financial exposure, technical and factual risks or programme
criticalities. | refer to my discussion of DLA Piper's duty of care *

5146 TIE was managing these contracts and, as | have stressed many times in my evidence, TIE had
the project management tools, communication channels and relevant persorinel to report both
internally and to whatever branch of CEC required information: the TIE Board, Tram Project Board,
the Tram Monitoring Officer, the CEC Tram Project Executive Group, City Development, CEC
Finance, CEC Planning or senior CEC personnel with whom TIE management liaised. DLA Piper
was not responsible for the financial, commercial and technical management of the SDS contract
during its performance. Our remit was to provide TIE with legal advice on how the SDS contract

operated and what the partiés' rights were. P

\

5.147 It is also entirely reasonable to assume that CEC Planning knew in considerable detail how their
performance was impacting SDS design availability and what the very negative effect on
procurement strategy, programme and cost was, since Andy Conway from CEC City Development

was embedded at TIE, alongside PB and its team, managed by Jason Chandler and cthers,

5148 CEC Planning was also a principal acfor in the ‘Charrettes' process which is noted in the Inquiry's
Issues List. From my perspective: in 2008, | recall hearing about this process being introduced as
a means to intensify combined efforts to improve co-ordination of CEC Planning’s scheme design
approvals process and to accelerate SDS design production. | was not personally in a position to
Judge how or if this arrangement was materially improving CEC tum-around time for SDS design

“® paras 7.205 et seq

% para. 7.208

! See paras. 7.168 - 7.169
% para. 4.33
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production of drawings that could be priced and progressed to Issued for Construction stage. The
facts on the severe and unrecovered delay on the SDS design after novation - far jnto 2009 -
speak for themselves. Furthermare, if Charrettes had had a material beneficial effect, | doubt very
much that the extensive TIE-SDS- BSC design workshops in 2008/9 post Infraco contract

signature would have been necessary.

5.149 | specifically draw the Inquiry's attention to Andy Conway of CEC City Development co-authoring a
report presented fo the Tram Project Board on 9th January 2008. This report seeks £633,000 from
the Project budget going forward into 2008 for CEC to provide an additional 13 personnel across
Planning, Transport, Communications and Legal. This resource is said to be required to support;

5.1491 the Roads Authority approval process for SDS design;

5.149.2 a range of technical approvals for SDS design on rcadworks, street signage, lighting,

signalling, structures;
5149.3  Corporate communications;
5.149.4 Property acquisitions; and
5.1495 Legal functions (on which | have commented specifically at para,11.6 below).

5150 The Inquiry may find it odd the internal CEC budget reguest lists legal tasks that were at that time
already long completed or not legal functions at all. | do not recall either meeting or hearing from
either of the additional CEC staff lawyers named between January 2008 and December 2009.

5.151 Since by this time in early 2008, TIE had been obliged to introduce the BDDI concept™ into the
Infraco contract due to lack of approved and/or non-existent SDS design and TIE was on the brink
of settling prolongation, disruption and acceleration claims lodged by SDS in the spring of 2007,
this January 2008 report appears to me to be direct evidence that CEC had seriously under
resourced its vital role throughout the entire SDS design consenting process during 2006 and
2007. If this is not true, why then was TIE obliged to instruct an SDS acceleration at TIE's cost to
try to retrieve the situation?

5152 Furthermore, this paper repbrting to the Tram Project Board repeatediy refers to the serious delay
that will occur if the CEC personnel are not deployed. As one example: “.....if these staff were not
employed next year (2008} then this would significantly delay the prior approvals process and
wotld have a significant impact on the Infraco Contract as works could not commence without the
necessary planning approvals in place.”

5.153 This situation matches exactly with the reasons SDS gave behind its two claims: based on client
acceleration instruction and client and CEC planning delay and defauit which | discuss in some
depth elsewhere. The ciaims were for additional SDS services from July 2006 to April 2007 and for

* para. 7.199.2
% Para. 5.178 et seq
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further services to accelerate design production from 9" April to 22™ June 2007 and for an
extension of time of 40 weeks. This January 2008 CEC staff report to the Tram Project Board
blithely ignores the fact that CEC Planning and Roads Authorily delay in processing design
approvals had already caused very serious negative impact on the procurement process:
insufficient SDS design for bidders to use in formulating both their initial bids and their BAFQ bids,
the need for the introduction of BDDI as a reference point, and the inability of MUDFA to

programme its on street works.

5.154 |t appears to me that, for CEC, project delay was simply something that could be predicted might
happen, without any particular analysis of responsibility or consequence. This is not the behaviour

of a project owner that is keenly focused on its expoéure for cost overrun.

5155 DLA Piper had advised consistently that TIE needed to take far firmer action to use the SDS
contract to control SDS's performance. That advice was given by me to Geoff Gilbert and to
Steven Bell and to other TIE senior managers, including, 1 believe, Willie Gallagher, on several
occasions during 2006, 2007 and early 2008. As early as mid-2006, | had been advising I
Kendall and his team {primarily Gerry Henderson) that PB’s performance was going to affect TIE's
ability to novate the design and that it would affect the later vital procurement of Infraco. | involved
colleagues in DLA Piper's contentious construction team where appropriate.

5156 TIE never used the contractual instruments to coerce SDS: such as the Parent Company
Guarantee or on-demand bond, despite my advice to do so0. | was not made aware until late
August 2007 — essentially two years into the SDS design mandate - just how complicit and
responsible TIE and CEC were in the chronic delay on SDS design production and CEC approvais.

5157 | respected Steven Bell's work ethic and his dedication to the Project through thick and thin —
including very harsh personal attacks by BBS regarding his professional competence. But, as
Project Director, he did not appear to me fo favour using contracts in anything like an aggressive,
coercive or tactical way. He preferred discussion when, in my opinion, a more forceful and early
use of the SDS contract would have served TIE's interests and provided a far stronger client
position when novation began to be challenged and debated by SOS in 2008. But there is no dol
that this situation, in part, was an inherited problem caused by TIE’s indifferent start in managing
the SDS mandate and in ensuring that SDS acquired design approvals in 2005, 2006 and 2007
and CEC's very significant role in this. | continued to express my view to TIE management, that

TIE should use the SDS contractual terms to exent more control over SDS performance.

5.158 TIE reported later to CEC in TIE's Close Report at Appendix 2 that there were 87 outstanding
unconsented SDS design packages at 14th May 2008 and the SDS design for the tram scheme
would not be complete until six months after Infraco Contract award. CEC Planning/Road authority
were well aware of this situation. It is obvious from Section 2.4 in the draft TIE Close Report v6 that
the TIE draftsman is unable to report where design production had reached: see CEC01450479 in
which blanks are shown and colleagues (Dennis Murray and Damian Sharpe) are instructed to
complete them. All of this indicates a clear factual, commercial and cost exposure to TIE.
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5.159 Advice to TIE in August 2007 - Ingulry’s Questions 37 and 39

5.160 Inquiry’s Question 37 asks various questions about an email | sent to Geoff Gilbert on 16 August
2007 (CEC01642351) with an attached draft persistent breach notice (CEC01642352). To put
these two email$ in context, DLA Piper had been stood down (and still was) from any involvement
on the Infraco procurement for a period of five months. As | have said®®, | do not recall there ever
being any TIE written cormmunication on DLA Piper being stood down. In this period,. there was
very minimal contact consisting of accasional phone calls from Lesley McCourt or Jon Moore, | do
not now recall exactly about what — thoth | was aware that this TIE team were meeting and
engaging bidders to negotiate the draft Infraco Coentract. i comment specifically on the negative
impact of those engagements later. But DLA Piper's position was that we were not instructed. My
recollection is that TIE requests for assistance on contractual matters on MUDFA also dwindled
but occasionally flared up if there was a crisis — perhaps because of contract manager change. We
had had no further involvement since, 1 believe, early March 2007 on SDS until Geoff Gilbert
contacted me out of the blue in mid-August 2007.

5181 | note | copied my email (CEC01642351) to the Project Director (Matthew Crosse), the Deputy
Project Director (possibly Susan Clark) and the Engineering Director (Steven Bell). The last
sentence is interesting to me. | state "/ am also conscious that the Exec. meeting accepted that
Steve Reynolds had improved performance on one level..." Ta me this indicates that the senior
executives at TIE were locking at SDS at this point and that they had been persuaded by Steve
Reynolds that things had improved. | further go on to state “but that important working deadlines
were still being missed and commitments not adhered to." At this point, ten years on, | do not
know what the substantial deadlines being missed were —and this would in any event have been
information given to me by TIE. It would, | believe, have been Steven Bell's job, as Engineering
Director, to point out what deadlines were being missed with regards to the critical designs going
into MUDFA, | suspect that the MUDFA contracior may have been taking the position that they
couldnt work because they did not have approved SDS designs for the critical path diversions
works on street. Since CEC were the statutory Roads Authority responsible for approving all roads
designs for the utilities diversions, CEC would have known precisely how late they themseives
were. | cannot recall but on reading this email my best guess is that there was a meeting in which
| was briefed about what was going wrong with SDS Design production, | doubt that meeting would
have gone into the detail. What | am saying to Geoff in the opening paragraph of this email is that
TIE needed te fill this out with factual details to hand wi?hin TIE. [ note that | go further to state "/
consider it would have considerably more force, both as a marker now and as a record in the
future, if TIE were able to cite some detail on how and when this failing manifested itself.” What |
am saying here is that TIE needs to tell me what the factual background to the formal persistent
breach notice to SDS will be.

5.1682 The attached document is a draft persistent breach notice (CEC01642352). | note that it states "As
examples of this fundamental petvasive shortcoming we would cite ..." and there are three bianks
left for TIE to fill in. This is simply a tailored persisteni breach notice which cites the clause and

%% Paragraph 7.56
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says TIE reserves the right to operate clause 24.2 of the contract to move to terminate the
contract. This is quite a serious warning, but it is not saying “if you do not do this by tomorrow
mormning we are terminating you". It is a marker.

5163 1In the content of the draft persistent breach notice it is entirely clear that | had not got any
information from TIE to enable me to populate it. | therefore sent to the relevant person responsible
at TIE a framework to complete. | had been asked by Geoff Gilbert or Steven Bsll to undertake this
work. TIE wanted me to produce a draft which they could get to their SDS Design mandate
contract manager to fill these details in and get it ready to send.

5164 | was asking TIE what, in TIE’s opinion, the SDS defaults had been and recommending that these
shouid be properly cited in any warning letter issued - the attached draft warning letter for TIE to
consider and use (CEC01642351 and CEC01642532) had blank spaces for TIE to complete. My
view above and in these two August 2007 letters was entirely consistent with the advice that TIE
{Gerry Henderson} had already received on 24th March 2006 (DLA0C000763) from my pariner,
Fenella Mason. By May 2006, | believe, Gerry Hendersan had left the Project and TIE (Wi(
Frazer and Jim Cahill now responsible at.TIE for SDS) had reported some recovery and
improvement in SDS performance so that no persistent breach warning notice was in fact issued at
that point. I recall Jim Cahill resigned from TIE on ill heaith grounds around this time also.

5165 The Inquiry puts to me the proposition that that the issue of a standard contractual warning notice
to a consultant was at odds with a conclusion that there should be a commercial settlement with
SDS Provider, | do not agree with this,

5.166 The use of any contractual warning notice: {a) can be entirely consistent with setting up the best
negotiating position when a review of contractual claims is imminent or ongoing since the party
making the claims may itself have responsibility for the events it relies on for its claim; and (b) may
very well never have anything to do with commencing DRP. The issue of a warning notice does not
necessarily itself crystallise a dispute. DRP would not be triggered by a breach notice and TIE did
not in any case, instruct DLA Piper to examins the use of DRP. On 16" August 2007, neither | p- -
anyone else at DLA Piper had any knowledge of the two SDS Provider early summer 2007 formi
claims, amounting to £2.856,724 and seeking a 40 week extension of time.*

5.167 It would have required proper and careful thought about SDS's culpability regarding design
production delay before issuing a persistent breach notice at the same time as trying to settle
claims. It would certainly have put SDS on their guard. The whole idea of issuing a persistent
breach notice, or any contractual warning, is to make the person receiving it sit up and do better
without any necessity for the coniract to be terminated. You want to put in the notice that there is
the ability to turn it into a termination process. A contractual warning might initially have caused
SDS Provider to be on its guard, but my intention with TIE issuing a waming notice was to provide
a platform for TIE to negotiate with sirength — without any necessity for the SDS contract to come

* See paras. 5.178 ot seq
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anywhere close to being terminated — and for TIE to be able fo demonstrate to BBS that it was not
simply being manhandled by SDS Provider,

5168 | do not know why TIE chese not to use the Persistent Breach Notice and | do not know why TIE

' asked DLA Piper to prepare one. It is very obvious from CEC01642352 that when asked to provide

a draft contractual natice, | had no knowledge of what it was that TIE wished to cite as SDS
breaches. My email asks if TIE have that information and advises why this would be required.

5168 DLA Piper's mandate was restored in September 2007. As | began to have access again to
information on TIE’s project management activity in September 2007, it appeared to me that SDS
was indifferent to TIE's approach on contract management. Steven Bell had seemed very
reluctant to use the SDS Contract levers to exert pressure on or formally criticise SDS Provider. |
did not understand why and it indicated to me that there was a communication issue within TIE
when | learnt shortly after this exchange with Geoff Gilbert about the SDS Provider claims.

5170 Of course, due to the substantial claims made by SDS Provider based on SDS's positicn regarding
4 TIE's and CEC defaults throughout 2006 and 2407, TIE faced an awkward situation: a recalcitrant
designer who alone couid solve TIE's continuing major procurement problem - the significant
missing and/or unconsented design so urgentily needed by the Infraco bidders and by MUDFA,; and

two bidders who were in communication with that designer ahout their perspective on the true

causes of design production deiay.

5171 Six days after DLA provided TIE with a draft persistent breach nctice, Geoff Gilbert agal
contacted me by email dated 22 August 2007 (CECd‘fBZQSBS). He essentiaily informed me th:
he had a draft seftlement letter that he was considering sending to SDS to settle their claims ft.
£2.868m. My reaction to that was extreme surprise because | knew nothing about the claims. |
certainly did not know that TIE was intending to settle them by letter.

5.172 [ am asked in Inquiry’s Question 39 about the reference in this email to withholding of payments to
SDS. At this point | had been shown, for the first time, some kind of settlement letter by Geoff
Gilbert and | was being asked, further to a conversation that | had had with Geoff, to comment on
it.

5173 | discuss the SDS settlement below. As regards the withholding of payments to SDS, | was trying
to say to Geoff here that TIE should put down a marker that failure fo hit target dates would entitle
TIE to be at liberty to invoke its contractual remedies in relation to the lump sum payments due at
certain points in design delivery and completion, Please refer to paras 5.19 ef seq on how the SDS
contract payment mechanism operated contractually. | was advising TIE that they have contractual
entitlement to withhold design stage payments at their absolute discretion.

5.174 My best recollection is that in this email | was attempting to give Geoff Gilbert further contractual
ammunition for his approach and thinking about how to make SDS Provider improve its

performance.
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5.175% | do not know if Geoff Gilbert (or Tony Glazebrook, latterly the SDS Contract manager) used my
advice or not. | doubt it - because in mid-February 2008, TIE settled the two SDS claims (lodged in
early summer 2007) to 89% of their value. | now consider those SDS claims against TIE.

5176 S80S Claims against TIE — 2007 to 2008

5177 |If either TIE or CEC desired SDS to alter what they were contractually obliged to deliver or produce
or did not perform their own obligations, SDS could assert contractually that they required time and
cost to deal with either a variation or a client default.

5178 SDS ulfimately asserted themselves contractually when they sought additional time and money for
dealing with many variations and serious client defaults. SDS lodged two claims in the spring of
2007 for approximately £2.86m. DLA Piper was entirely reactive to what TIE had done and
already discussed with SDS without informing us. Please also see my evidence at 5.193balow.

5179 SDS had claimed £2.24million for the cost of delay and disruption during July 2006 to April 2007
SDS had then claimed an approx. further £609,000 for additional staff costs on a TIE instructe ..
acceleration of design production.

5.180 The two substantial SDS prolongation cost and additional acceleration services claims submitted
to TIE in spring of 2007 reveal to me that between July 2006 and April 2007, SDS said it had
committed a further £2.24 million to dealing with TIE and CEC’s mismanagement of the design
contract and the design approvals process. The complaint included failing to keep SDS properly
appraised of the important interface with MUDFA works instaliations and by April 2007 SDS was
recording delays on design sections of anywhere between 150 to 350 days, in many cases in

relation to completing preliminary design only. Clearly, TIE and CEC were aware of this at the time.

5.181 SDS stated that the prolongation and variation claim rested on six distinct areas of client and CEC
Planning/Roads Authority default:

5181.1 Failure to manage third party requirements impacting design;
51812 CEC Planning’s imposition of the Tram Design Manual,
5.181.3 Unreasonable withholding of consents for design;

5.181.4 Failure to process design submittals timeously;

5.181.5 Failure to update the Master Project Programme; and
5.181.6 The Charrettes process.

5182 | am asked in Question 33 whether there was any merit in SDS Provider's allegations of client side
shortcomings. Answering that guestion requires an assessment of TIE's administration of the
contract, which goes beyond my role as TIE's legal advisor. As | say, SDS Provider was clearly
focused on major client default in its two claims, which TIE accepted without argument. Nar did TIE
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contest the 40 week extension of time. Though the settlement agreement was worded to
extinguish the extension of time claim, SDS had already obtained version 28 as its contractual

programme.

5,183 | saw for the first time and close to nine years after the event, the two fully documented contractual
claims for £2.856,724 and an extension of time for 40 weeks that SDS submitted (to TIE's Project
Difector, Matthew Crosse) in May and June 2007. The claims run to well over one hundred pages.
| read from these claims that SDS asserted that 11 or more batches of designs for central sections
of the Infraco installation works under the Charrettes process had been delayed in production
ranging from 205 to 370 days, due to many alleged TIE {and CEC Planning) contractual and
approval process defaults and unreasonabieness. The claims also state that the MUDFA related
SDS design was in serious delay due to a further list of 13 different TIE/CEC Planning contractual
defaults/delinquencies.

5.184 | was shown a draft SDS setilement lstter by Geoff Gilbert in late August 2007, | saw that there
was no rebuttal at all by TIE and TIE was agreeing to pay SDS these two claims. TIE and, |
assume, CEC therefore also accepted full responsibility for the £2.24 million cost of delay and
disruption and for the need for the additional SDS services at a cost of approx £609,207. These
facts mean that CEC Planning and TIE knew perfectly well how delinquent the SDS design
delivery had been and that they had very significant responsibility for this themselves (e.g. delays
by CEC Planning). TIE knew how and why the slow progress with SDS design was arming BBS in
their objective of complete contractual protection on the time and cost consequences of incomplete

design and as yet un-designed scope.

5.185 In summary: SDS Provider's positien ~ which TIE and CEC accepted - was that TIE and CEC
defaults/unreasonableness/poor performance had caused massive cumulative delays (40 weeks)
to the design programme and additional costs of over 10% of the original design mandate bid price
of £23,547,079.

5.186 When TIE actually settled the two claims in February 2008, TIE committed to pay SDS Provider an
additional £2.5 million: £1million in incentives to novate, plus £1.5million in additional design fees
(also dus in at part at novation). TIE aiso paid SDS a further significant contractual stage payment
the amount of which | do not know. DLA Piper played no role whatsoever in any
discussions/negotiations TIE had in reaching this decision.

5.187 To the hest of my recollection, and 1 believe this is borne out by the contemporary Project
documents, the sequence of events regarding the SDS claims and DLA Piper’s instructions was: in
late August 2007, Geoff Gilbert sent ms a draft of a letter he proposed to send to SDS settling their
claims. The week before, | had been asked by TIE for advice on persistent breach by SDS and TIE
potentially issuing a contractual warning. This appeared strange to me since TIE said it had reason
to wam SDS then, within a few days, they produced a draft heads of terms letter making
settiement of claims by SDS amounting to £2.5miliicn and the contractual stage payment.
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5.188 My role in the setilement of these claims really started when Gecff Gilbert sent me the draft letter
menticned above which he proposed to send to Steve Reynolds reflecting the basis for setlement.
Geoff sent it to me for discussion on 22 August 2007 (CEC01629951 and CEC01629952). This
draft letter could have been in & form that it had been in for days, or even several weeks, before |
saw it. | had no idea when TIE and SDS had first discussed settlement although the draft letter to
Steve Reynolds states it is "Further to our discussions last week”, but | did not and do not know
What discussions between Steve and Geoff this refers to. Geoff Gilbert sent me this document on
22 August, "last week", taking it literally, would have been 15 August, the day before he had
contacted me requesting a draft persistent breach notice — see my answer to the Inquiry's
Question 37 abave.

5.189 Geoff wanted my comments on the draft-claims settiement letter. | recall | asked if this was
something that had been discussed within TIE, but | do not remember Gecoffs reply. Certainly,
once | had started my secondment to TIE about six weeks later, this topic was never mentioned at
any of the TIE project management meetings | began to attend. | found this very strange but | had
provided DLA Piper's advice by this time. This showed me that Geoff Gilbert, the Commen{
Director, who appeared to be in charge of looking at the resolution of claims, may not have heen
communicating properly with Steven Bell, the Engineering Director. Something was not functioning
well in terms of Steven and Geoff's communication.

5190 [ believe that | provided quite detailed written advice, more or less immediately to Geoff, in the form
of comments in what seemed to be & draft summary of SDS’s claims prepared by TIE. This was
not the claims letters themselves mentioned in Geoff Gilbert's proposed settlement letter. The
thrust of my comments and advice was that TIE should be challenging the claims strongly — if and
wherever they could.

5.191 | heard nothing more on this issue until November 2007. | explain what then evolved below.

5.192 A Senior Associate in my team had prepared a basic draft seftlement document in November 2007
on a verbal instruction to DLA Piper from Geoff Gilbert. DLA Piper was not briefed further and W("
not instructed to advise on any aspects of the SDS claims themselves.

5183 In January 2008, SDS was refusing to novate, in part because it had lodged the two as yet
unsettled claims with TIE in early summer 2007, | advised Steven Bell and Geoff Gilbert to inform
PB that if they refused to novate, it would be a material breach of their contract and that TIE could
call their performance bond and the PCG. It was at this point that | learnt from Geoff Gilbert about
TIE's intention to seftle the large contractual claim in their entirety. Prior to that, as | have said, |
had some knowledge ahout the extent of SDS's various allegations about mismanagement by TIE
and chronle delay by CEC Planning that had been occurring under the SDS contract and | had
advised TIE how it might challenge this contractually. What | never knew or saw was what TIE had
done about the advice | had given to TIE (Geoff Gilbert).

5 Paras 5.178 ot seq
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5194 Neither Geoff Gilbert nor Steven Bell was really open with me about the history and reasons for, or
merits of, these claims against TIE by SDS. My impression at the time was that they must relate to
the peried immediately after issue of the Infraco ITN, when TIE had appeared to recognise the
absolute urgency over the state of SDS design available to bidders. But they were alsc cumulative
and historic. TIE had instructed design production acceleration measures by SDS — seemingly
without securing any contractual agreement that these urgent measures might be, in part, due to
SDS's own failings. TIE's ability to contest what SDS was claiming had been seriously
compromised by TIE's management of the SDS mandate during 2006 and 2007 and by TIE's
delays, changes (due in appreciable part to CEC’s role as design approval body) and other
defaults SDS was alleging. | did not hear about this matter again until the meeting ! describe at
5.198 below.

5.185 | have no knowledge of how or if TIE reported these claims (and their settlement), and the

incentive payment , to CEC. According to PB, CEC had, inter alia, unreasonably withheld consents

- and were in serious cuipable delay in their performance as the Approvals Body. DLA Piper was not

invoived in any way in the decisions about how CEC planners would interact with the Project

design evolution and approval or the process under which SDS made design submittals to CEC
Planning.

5.196 As simple exampies of CEC wanting, for their planning department's reasons, to change/influence
the SDS design: CEC required input on tram stop and overhead line support pole design since it
was part of the Public Realm city streetscape and CEC had its own requirements (expressed in the
Tram Design Manual} which it wished to impose on the Project. In basic terms, this was moving
well away from the Infraco ER’s concept of an “output specification”. As an illustrative example
only: an output specification might state "the schems needs poles to support the overhead line;
please design these to appropriate engineering standards”™. But, in confrast, a more prescriptive
approach would be to state: “the poles must be in character with City streetscape, must be set at
intervals not less than x metres and clad in an aesthetically sympathetic but durable material
without compromising engineering purposes. No poies may be placed in front of historic buildings”.
This approach would give SDS plausible contractual reasons to seek more time and money. To
cantinue the above example, using building fixings to support the overhead lines (as opposed to
vertical poles) created a need for different designs and for third party agreements with associated
delay and cost.® An extract from the Tram Design Manual illustrates this issue:

*3. The public realm along the tram corridor should be considefed, and where
desirable and feasible, upgraded wall-to-wall and designed to be appropriate in
its context, recognising the tram acting as a catalyst for additional investment.”

5197 DLA Piper had no involvement at all in the study of the SDS claims dispute. This is presumably
because TIE received the formal contractual claims from SDS when we were stood down, No-one
at TIE had informed me or anyone else at DLA Piper that SDS had formufated claims, By the time
Geoff Gilbert consuited me, TIE had already discussed and agreed to pay them.

%8 See also paragraph 5.196
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5.198 At a point in early 2008, | remember discussing briefly with Geoff Gilbert what he described as the
final draft of the settlement agreement between PB and TIE on the SDS claims. | do not recall
seeing either of SDS' actual claim submissions to TIE before ar after that time. Burgess Salmon,
who represented PB and appeared for some of the novation negotiations in early 2008, seemed to
have had some input on this final draft settlement document Geoff showed me. My focus was and
had to be on how this would impact TIE’s ability to seek general recourse against SDS'and how it

was impacting novation and design production.

5199 My immediate concern was that this settlement might well cut across the preservation of TIE's
rights for earlier SDS breaches (e.g. pre-novation in 2006 and 2007) which | had tried to preserve
for TIE in the collateral warranty to be provided by SDS to TIE and in specific language in the draft
SDS navation agreement. | asked about this and my distinct impression from Geoff's reply was
that he did not want to brief me about how TIE might preserve its rights against SDS: first hecause
he could not do so factually (e.g. TIE (and CEC Planning) had not carried out any kind of design
control/cantract analysis of how SDS claims could he challenged), and secondly because TIE’s
entire focus at this point was to reach close and SDS had said it would not move in step unless .
claims were agreed and paid; thirdly, TIE had already agreed with SDS to pay the claims almost in
their entirety. | was not entirely clear why he was showing me this at this [ate stage. Geoff's focus
seemed to be to trade settlement of the SDS's claims for the novation. But | had already advised
him specifically that SDS was already obliged to novate under the terms of the SDS Contract itself
and was bonded at £500,000 to do so.

5.200 Not pursuing a designer that was so seriously late seemed odd to me: i.e. TIE's decision not to
challenge SDS in any way meant TIE was accepting their and CEC's responsibility for the entire
delay and additional costs claimed, without any attempt to examine if SDS had contributory fault
itself. Ultimately, the templiate document came back to DLA Piper with instruction for engrossment.
It was signed by TIE on 13" February 2008.

5.201 I recall a discussion with Jim McEwan and Steven Beli (immediately prior to a tense meeting with
8DS) regarding TIE using the SDS performance bond and calling it as a means of a wake-up ¢
to senior corporate SDS management in the USA. | had in mind the potentially negative impact on
PB Group’s credit lines if a bond was called. | also reminded them that TIE held a PCG and that
notifying intent to call this {perhaps without ultimately doing so) would alsc be a means of showing
how seriously TIE viewed SDS' sub-standard performance. TIE didn't want that. Instead, |
remember Wiliie Gallagher went to New York to ask for better people cn the job, but it was too late.
He was not saying: 'we will sue you' or ‘we will not pay yot'. Now | understand why, having seen
the timing of the SDS claims settlement. The claims had been submitted to TIE in May and June
2007 and, uncontested apparently, were therafore considerable leverage for SDS. | said to TIE
that they must put a clear marker down in writing to protect their position as there would come a
point when SDS design and its development post Contract award might very well be at the core of
BBS claims for time and costs. | do not know if this was done or nat.
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5202 Sharon Fitzgerald had spent considerable time with lan Kendall at the outset ensuring that the
SDS provider would be hand-cuffed as much as possible — including complex negotiations which |
handled over from where in PB’s US corporate structure TIE would take the PCG. This made me
extremely frustrated that TIE's failure to manage SDS properly now threatened the Infraco
procurement. There was no point in dwelling on this. TIE simply wanted quick solutions — which at
this stage evoived into the 2007 claims being settled and, as | have said, £2.5 million of additional
payments and financial incentives to PB to go ahead with novation, with no stated sanction
attached for any provable SDS’ poor performance up to that point and continuing contractual stage

payments.

5203 The timing of the SDS claims strongly reinforces my view of how much trouble both TIE and CEC
knew the SDS Design production delay was causing and would continue to cause. | have little
doubt that SDS's performance had become a larger problem because TIE had not enforced the
SDS contract hard in 2005/8, providing SDS with the information it required from TIE, injecting its
views as client and managing SDS in the way in which lan Kendall had envisaged. In my mind, this
oversight role was what TSS had been appointed for. TIE itself simply did not have the expertise to
manage a designer producing engineering drawings on the scale, complexity and programme
criticality required for the tram scheme. Nor, apparently, could TIE compe! CEC Planning and
Roads Authority to act timeously and reasonably in support of CEC's own project.

5204 SDS Novation

5205 TIE's core idea had always been to control the production of a mature, CEC Planning and Roads
Autherity approved and full scheme design which at ITN stage would be given, substantially
complete, to bidders to price alongside Employer's Requirements.

5.206 The SDS delay undermined TIE's procurement strategy, altered contracting parties’ attitudes to
risk tolerance and impacted upon TIE's ability to close out contract negotiations and claim
settlement with:

5.206.1 SDS - whose position ironically became “we are being obliged to novate far too early
in our scope thus exposing us fo risk”; and

5.206.2 MUDFA —who asserted inability to proceed with their programme due to lack of SDS
critical design. SDS asserted in their claims that TIE (and CEC Planning/Roads) had
prevenied them from delivering this design to deadiine; and

5.206.3 BBS — who, particularly once confirmed as Preferred Bidder, could justify a position
whereby it maintalned that it could not commit to (i} a fixed price, (i) a master
construction programme, or (jii) a PSCD.

5207 Based on TIE's procurement strategy, PB was not to be involved directly in the Infraco Contract
negotiations. The SDS design contract had been awarded in September 2005, well over two years
before Infraco procurement BAFO. The detailed scheme design was to be completed by October
2007 and PB was obliged to novate to Infraco at Close.
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5208 But by early 2008, PB was throwing its weight around, asserting that it was not willing to novate to
Infrace, unless all its prolongation and other claims against TIE were settled. SDS also stated that
because TIE had revised the ERs, they would not warrant that construction by BSGC using SDS
design available as at 25™ November 2007 and then on into early 2008 would defiver the revised
ERs. As a simple example: the desired tram runtime from Airport to Haymarket might be longer
because of unforeseen consequences from a design adjustment required to be introduced to
respond to TIE's new ERs.

5.209 The fact that TIE required to draw up a Novation Plan, with TIE leading on the précticalities and
diarising a substantial programme of post-contract award design workshops with CEC Planning
involved, could not have failed to make CEC, at project technical “negotiating team” level, realise
that the tram scheme design status at March/April 2008 could not possibly deliver a fixed price
contract. Notably: the TIE management Novation Plan in January 2008 stated that SDS design
was to be completed by January 2009 i.e. SDS design would now be completed in parallel to the
Infraco works. As | have discussed, even that extended deadline was not met.

(

5210 There were tripartite amendments to the SDS Contract to get the novation signed. This was duriﬁg
March/April 2008. They were very difficult negotiations. There had been a breakdown in>personal
relations between the relevant senior personnel and it was clear to me that BBS and SDS had
discussad their concern about TIE and CEC management of this aspect of the Project. Burgess
Salmon represented PB and were at some, but not all, meetings. It was a senior director at PE,
Steve Reynolds, who was in charge and a commercial director, Chris Atkins, who negotiated the

SDS contract amendments and the novation.

5211 The incomplete SDS design was absolutely central to the difficulties which TIE faced in the Infraco

contract negotiations (including the introduction of BDDI, the Wiesbaden Agreement and SP4). |

_discuss the impact of design delay for the Infraco contract negotiations in more detail in section 7
below.

5212 Another direct important impact of the SDS design delivery being late and subject to signiﬁc;nt
claims that | saw was the time and effort demands this placed on TIE management, particula:.,
Steven Bell, at a time when it was critical for him to engage fully on the Infraco Contract
negotiations.

5213 Post Novation

5.214 In 2009 and 2010, during the Infraco contractual implementation phase, | repeated my view that
SDS had responsibility for the design delay. | would regard it an error if no action had been taken
against PB by TIE or CEC. The SDS Seftlernent Agreement had been worded to deal with finality
for PB claims against TIE, not vice versa. It was signed off by Geoff Gilbert and ultimately Steven
Bell and Willie Gallagher.

5.215 One problem with pursuing SDS' earlier defaults was that, as | recall, only one Persistent Breach
warning may have been given by TIE and | do not believe, initially, that TIE had ever demanded a
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detailed design delivery programme, other than an end date of February 2007, so SDS final
approved design production obiigation essentially began by depending on what was reasonable,
This was despite SDS having been contractually obliged to produce a detailed design delivery
programme which met with TIE's approval. The SDS contract was drafted and prepared by DLA
Piper on the basis that TIE, as client, and SDS, as desigrjer, would agree a detailed design
delivery programme. The SDS provider was to provide TIE with its specific design delivery
programme within 30 days of contract signature and TIE was entitled {o accept this or require it to
be revised. | have no memory now of what TIE did about this. but the fact is that the programme
that was adopted contractually was the PB indicative programme used in their bid. This was not a
matter for DLA Piper to police.

5216 | recall being disturbed to find that TIE had never really settled this detailed design delivery
programme with SDS, which was a strange and very important omission on a high value
consultancy mandate worth at contract award over £23 million and, in the end, nearer to £30
million. TIE and CEC knew that the SDS design was at the heart of TIE's procurement strategy. In
essence, it meant that SDS, not TIE, began controlling design delivery with its successive

. programme versions, of which by the time the Infraco Contract was awarded there had been 28
versions. This situation was seriously at odds with the procurement strategy's dependence on
giving the bidders a substantially developed scheme design for which they could offer a commitied

price and a construction programme.
5217 Inguiry Question 109

5218 | am referred to the advice note produced by DLA Piper dated 27 July 2009 (CEC00652331), and
in particular para 2.2.3.8. | cannot specifically remember this report which was almaost certainly co-
authored by me and a senior associate in the DLA Piper Edinburgh construction departiment who
fiad been supporting colleagues in the office on the SDS contract advice. The reason for the report
was, | believe, a request from Steven Bell. Adherence to theé SDS consents programme and the
design delivery proéramme is essential to compliance with the SDS contract. What TIE did with the

advice, [ do not know.
5.219 Inquiry Question 45

5220 On 23 August 2009 | emailed Susan Clark about whether there was traceable evidence that SDS
performance had caused delay and expense claims against TIE on the Infraco contract
(CEC00854847).

5221 | was writing to Susan, who was the deputy project manager at the time, because she had taken
on responsibility for an audit that TIE was doing. She may have heen instructed by Steven Bell
(Project Director) to respond. This email is me, | believe on my own initiative, following through on
something that had puzzled me for the best part of three years, which was TIE's continuing

reluctance to chase SDS using the contract.
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5,222 | do not recall receiving any response from Susan Clark or being directed to any evidence that TIE
had collated relating to SDS culpability (following, perhaps, internal meetings on this subject), in
particular delay in critical design-production. | never saw nor was told about any input from CEC on
this issue. .

5223 You can see from this email, which was over a year on from Infraco contract award, that | say "I
am refocused on the fact that TIE has independent rights against SDS in relation to both the
utilities scope of work on which SDS continued with TIE as client post novation and rights under
the collateral warranty.” There were two potential sources of claim for TIE against SDS, despite the
novation and the claims settlement. DLA Piper put language into these documents to preserve
TIE's rights as far as feasible and, insofar as | could see, TIE had done nothing to preserve
evidence to support its use of those rights. ] state “To the extent TIE uncovers obvious breaches of
the SDS Agreement, the effects of which have been passed on to TIE by Infraco, there needs to
be careful analysis of TIE action to put SDS on notice that there has been damage caused to TIE
by SDS default. This is becausse, as previously mentioned, the DRFP provisions in the SDS
Agreement contain time bar provisions which are infended to prevent the parties storing up clai)(
until the end of the comrmission.” It was important to take a conservative position on when the time
bar period might begin to run.

5224 My best recollection here is that | was still seeking to encourage TIE to preserve its rights for g
contractual and/or delictual claim against SDS regarding loss and damage suffered by TIE as a
result of SDS’s contribution to the immense design delay, which was still continuing at that time
and occasioning Notified Departures. | say "still” since | had never been informed properly by TIE
at any point what their precise grounds for complaint against PB were. See, as one axample, my
email of 16 August 2007 discussed at para. 5,160 ef seq. | was also focused, as is evident in the
email, on time bar — by reason of Clause 28 in the SDS Contract. | was also seeking to establish if
TIE could and should require BBS to operate the LADs provision contained in the SDS Novation

Agreement.

5225 As | say above, | do not recall receiving a specific response from TIE to this emall. If there |
been a specific response to my request here, | am absoiutely confident that | would have drafted
up a letter for TIE to send to SDS, to put them on notice and saying something along the lines of
‘we reserve our position in relation to these matters which caused us damage as a result of your
default in producing defective design for the utility diversions or not producing any design”.
Whatever material TIE could give me in relation to what SDS breaches there had been would have
gone info a draft document that | would have sent back either to Susan Clark or Steven Bell for
TIE's consideration for issue as at least an initial 'place marker'.

6 UTILITIES
6.1 Overview

6.2 As instructed by TIE (lan Kendall) DLA Piper managed production of the MUDFA ITN and
prepared the draft MUDFA Cantract to go with the ITN.
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There was still resistance within TIE to be committing to procurement preparation when the tram
scheme legislation was still in promotion. This indicated to me that there was a lack of
understanding at TIE as to how long a £500 million infrastructure project procurement would take
to prepare and launch successfully. lan Kendall complained to me privately about this. | believe
this resistance and TIE's own lack of readiness held back the MUDFA ITN issue until mid-autumn
2006 when the Infraco ITN was also issued. And so MUDFA essentially had the Infraco bid period
and period to Infrace contract signature (October 2006 to May 2008) to produce sufficient utilities-
free sequential on-street sites. This was not the lead-time lan Kendall had pressed for within TIE. |
cannot now recall exactly when DLA Piper had a fully assembled draft ITN (which relied
predominantly on TIE previding the works specific technical, commercial and financial information
for a DLA Piper detailed template) and accompanying contract suite ready for TIE. But 1 would
estimate that MUDFA couid have gone to market perhaps two to three months earlier if TIE had
prioritised this and had been more organised and had had suitably experienced personnel working
on the ITN preparation.

Once the ITN was issued, TIE instructed us to administer the bidder clarifications during the
negotiated procedure under the EU Directives on public procurement. By this, | n{ean we logged
and answered the enquiries and formal requests for informaticn and TIE provided us with the
information and the answers, where these were not legal points. Sharon Fitzgerald was the
principal fee earner on these tasks and | supported her as required.

Once the MUDFA contractor was appointed in October 2006, our role was to provide TIE with
support in administering its contract when requested — again verbally. Our files would demonstrate
what this advice was and how frequently we were engaged — which was often on the telephone
during 2006 and early 2007. [ recall a renewed fairly intense involvement for Sharon in late 2007
and also again when in February 2008 Carillion acquired Alfred McAlpine (AMIS), the original
MUDFA contractor and the MUDFA contract was formally assigned.

From the MUDFA contract award date onwards, Sharon handled the DLA Piper legal advisory
work for TIE in relation to the contract management of the works execution phase. | had absolute
confidence in Sharon who was a Scottish Senior Associate at the time and subsequently became a
partner in the firm. Sharon had worked closely with lan Kendall, TIE Project Director, on DPOFA
and in the preparation of not only the MUDFA contract but also its complete [TN suite from its
inception. Her continued involvement was logical, efficient and beneficial to TIE.

| remained the supervising partner with direct client management responsibility, but in normal
fashion, | did not replicate what Sharon was doing. | remained in close contact with her through the
MUDFA exscution phase. We both worked in the same DLA Piper open plan office in Edinburgh.
Quite apart from regular team meetings, we discussed most of our key involvements with and work
for TIE more or less on a daily basis. | was also copied on some components of e-mail traffic. From
my discussions with Sharon, both ‘ad hoc’ and team meetings, from what ] read and from what |
saw and heard first-hand at TIE during my secondment, | formed the very clear impression that the
MUDFA contract was not being managed consistently or firmly by TIE. At various junctures, | know
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that TIE engaged Turner Townsend (Gary Easton as senior consultant) on an ‘ad hoc’ basis to
support their approach on the management of MUDFA since | recall heing asked by Steven Bell to
advise on the procurement implications for TIE of appointing Turner Townsend without a call for

tenders.

6.8 The core works under MUDFA were: the construction and engineering planning and activities for
identification and location of utiliies using TIE's information and information provided by the
affected utilities (and in some limited cases by CEC); the diversion of utilities equipment and

apparatus; and the reinstatement of the streets and areas where diversions had taken place.

6.9 SDS were responsible {as TIE's consultant) for the design of all utilities diversionary works since
‘these works required to dovetail with the design of the tram street and infrastructure works (as
permitted and envisaged by the parliamentary plans), except for very specific reconnections and
individual utility apparatus refurbishment/replacement work. CEC Planning in their capacity as
Roads Authority were responsible for the approval of all MUDFA designs —whether critical or non-
critical — produced and submitted to GEC Planning by SDS. Any relevant design was toc be given(
MUDFA by SDS and the late and possibly indifferent quality production of that design formed part
of a prolongation claim by Carillion against TIE.

68.10  Procurement Strategy

8.11 As discussed above,® the contracting and economic advantage of a comprehensive advance
works utilities diversion contract was to provide the infraco Contractor with an unfettered site for
on-street works, This would give far greater clarity in terms of the Infraco construction programme,
which would be free from reservations or caveats about interference with critical path activities due
to the need to interrupt programmed works if sub-surface on street utilities apparatus was

discovered after the main works were under way.
6.12  Utilities Records

6.13 It was commonly known in the UK and from continental Eurcpe that the utilities mapping for stre(
in any old city, particularly one that had had tram infrastructure in it for over sixty years such as
Edinburgh, was not reliable. | refer in this context to the National Audit' Ofﬂ'ce’s April 2004 Report
on Light Rail Schemes. This formal study concluded that the cost and delay of utilities diversion
had proved to be a key inhibitor for successful and cost efficient urban light rail construction in the
UK. The Leeds Supertram project was eventually cancelled due to the unbudgeted estimated cost

of city-centre utilities diversions exceeding £80 million.

6.14 Finding and/or requesting utilities records was not something DLA Piper was involved in, nor would
any legal adviser be. | consider it was a technical undertaking and cne that TSS was appointed to
assist TIE with. | remember TIE talking about engaging a specialist consultant with ground-
penetrating radar. We drafted specific language in the ITN to indicate that TIE was providing as

¥ Paras 4.91 of seq
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much advance information on utilities mapping as it could, without any warranty as to accuracy.
But bidders were instructed they should satisfy themselves independently on this.

6.15 | recall hearing from Steven Bell that TIE was having difficulty assembling this information beyond
basic levels. | belisve some information on the major utilities was provided by TIE to the bidders
with the ITN, but this was TIE's engineering and commercial remit as client, not DLA Piper's. How
much and how up-to-date and useful to bidders this information was, | do not know. However,
when we prepared the Third Party Agreements for utilities at bill promotion stage during 2005, we
negotiated, as best we could, provisions about the utilities’ co-operation with TIE and the MUDFA
contractor (as well as provision for some of the utilities’ nominated specialist reconnections
subcontractor to be involved in MUDFA works).

6.16 | remember specific discussions about Leith Walk where the need to move and re-install a major
gas main revealed a multiple property issue: the individual feed pipes to domestic properties were
not owned by Scottish Gas Metworks and, | recail, were too old to guarantee that they would
handle an increase in delivery pressure from the new main. Some utilities were very reluctant to
release their information about extent and location of their apparatus, in particular the water and
gas companies who had rolling statutory obligations to renew and refurbish their underground
networks.

6.17  Advantages/Disadvantages of MUDFA — Inquiry Questions 45 and 46

6.18 MUDFA was aimed by TIE to deliver better construction works pricing and programme certainty
and clarity by limiting the pricing and construction time qualifications that the Infraco would
otherwise use to protect itself from unforeseen or very unpredictable ground conditions during on
street works, as well as multi-party interface with the utilities. The MUDFA contract almed to
deliver the utilities diversions to a programme which coincided with clearing the streets of utilities in
order to enable the Infraco contractor to price on the basis of sequential access to site.

6.19 1 am asked In Question 46 about an email from Sharon Fitzgerald to John Low, Dave Ramsay and
others dated 18 January 2006 (CEC01858524} which discusses some of these points. At that point
preparation for the MUDFA procurement was up and running. MUDFA was in fact signed on 4th
October 2008, Dave Ramsay was part of lan Kendall's team at TIE. He may later have been the
first TIE contract manager for MUDFA. What Sharon says in the first paragraph is essentially a
précis of why the MUDFA contract concept was an advantage: it is a single point of responsibility.
This was in response to 2 question from John Lowe of TSS who were consuitants appointed by
TIE as engineering advisors. | do not know when TSS were actually appointed, they were not part
of the procurement planning.

6.20 This emaii is Sharon familiarising TSS (and Scoft Wilson people} with MUDFA. | note that she
goes on, in the second paragraph, to point out who the utilities are. There is a question
surrounding amendment to the agreements. Sharon says "Te move the NTL, Thus, Easynet,
Scotland Gas Networks and Scottfish Water Agreements to the BT position undermines the
concept of singfe point responsibility which has been formally agreed in the contracts with these 5
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utilities." BT had taken a special position in that they did not want ‘any oid person’, i.e. MUDFA, to
move their apparatus. They wanted a BT preferred contractor, A compromise was brokered In
which they eventually allowed MUDFA to move their apparatus, but their preferred contractor

would reconnect it.

6.21 Sharon talks about single point responsibility. There is an advantage in having one contractor in
the supply chain carrying out the work because there are potential cost savings on scale and costs
savings related to multiple appointments. There is also an advantage with regards to the contract
management aspect, i.e. you do not need ten different managers managing different utility
diversion contracts, each with their own programme. The other attraction is that if there is any
interface with those works, one person is responsible for it. A further advantage would be one
point of liaison with the Infraco, as opposed to multipla contacts, once the Infraco is also doing

work on street. There is also an advantage with regards to cheaper insurance on the contracting.

6.22  Sharon was trying to summarise those advantages guickly in her email. These are commercial and
factual points, not legal advice, and TIE had been over these itself and analysed its Streng
Weaknesses, Opportunities and Threais (SWOT analysis) when deciding on the MUDFA
approach. Clearly, the whole proposition is to get a contractor in the street and moving the utilities
quickly, sequentially and efficiently, to build up momentum and actually make it an aftractive
contract, as opposed to 15 different; smaller contracts moving individual utilities in different areas.
That concept had been sold in the EU PIN nctice process and the informal soundings that lan
Kendall had undertaken to put the Project as a whole into the market. There was a contracting
market which understood. the process and the pre-qualification exercise for MUDFA. We tested

" who knew how to undertake the work and the market response was "yes, we like thal idea. That is
something that would work for a main contracfor. We, as the main contractor installing the
infrastructure for the tram, woulid need to price for fiddling around and making connection with and
talking to multiple small contractors doing utilities diversionary work parties, and fitting all of them
into our critical path construction pragramme, if there were lots of different utilities contracts going
on’,

6.23 It is worth bearing in mind that MUDFA also needed co-operation from Network Rail. Network Rai,
being the entity that thay are, wanted a monopolist's dream world of indemnities, negotiations and
agreements. MUDFA removed that responsibility from TIE. if TIE had contracted with a number of
smaller subcontractors, TIE would have had considerably more difficulty obliging these much
smaller contractors to handle Network Rail's requirements on their own. | am not saying that
Network Rail was a stumbling block, but it is always a big party in the background for any
construction or installation works of this nature in the vicinity of the operating railway line and its
infrastructure. Its processes are slow and impose onerous and unilateral responsibilities.

6.24 If TIE had had three MUDFA contractors, it would have had three sets of contract management
functions. It is true that putting this utilities work all under one roof put a lot of onus on solid
performance by the selected contractor and firm, knowledgeable management by TIE. The
procurement process to get a contractor into a pasition that could do this work was rigorous. The
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bidders were pre-qualified as regards their experience and skills on utilities diversions and
installation. They were all people who knew Edinburgh. The fundamental probiem for the MUDFA
contract, and any utllities diversions contract in ancient cities, is nobody has a complete picture of
where the underground apparatus is exactly located. You go to a utility company and they do not
know where all their cabling is. They dig for it, and then they bump into something else. Having a
single large experienced contractor that is used to doing this type of work for the utilities meant
they had knowiedge and familiarity of the way every utility worked.

625 As far as | am concerned, from a legal advisor's standpoint, there were no visible major
disadvantages to MUDFA, as long as it was administered and engineered comrectly. The only
discernible disadvantage to MUDFA was the possibility of delay as a resuit of failing to comal the
utilities properly. Because of TIE's desired pracurement timetable, that was a very urgent task.
DLA Piper did a significant part of this work in securing non-objectar status from all Edinburgh
utilities under lan Kendall's instruction because TIE did not have the resource to commence this
even though it was time-critical to the MUDFA procurement. That said, other than that one
particular instance, | cannot personally think of any significant disadvantage of having a single
point, multi-utility diversion agreement.

6.26 The main commercial challenge of using the MUDFA approach was that it required the full
engineering co-operation of all affected utilities in identifying and locating their underground
equipment and planning diversions, in some cases involving replacement of old or
underperforming materials and assets. But the reward was all the utilities diversionary work under
one roof for TIE to control and co-ordinate for optimal site availability as opposed to the utilities
themselves through preferred contractors and the resultant interface and programme risk.

6.27 | was prelty impressed when lan Kendall went straight to Scottish Water and said "right, you lot, tell
me where your pipes are, because | know you have got a statutory obligation to produce and
implement a rolling maintenance programme and you ¢an change that programme and get your
work done for you under the tram prgject, if you co-operate with me." In response Scottish Water
just said "our rolling replacement programme is a matter for us", lan Kendall explained to me that it
is all about capital expenditure timing: they want to leave the 1928 water main until it actually leaks
before they replace it. But we were able to bring 'Scottish Water into MUDFA.

6.28  DLA Piper supported TIE in overcoming this issue virtually completely, including Scottish Water as
| say above. | say virtually because there were some utilities who were very awkward about
reaching agreement on how their equipment would be handled during diversionary works and
others who insisted that actual reconnections would have to be carried out by their specialist
contractors, not the MUDFA contractor (e.g. BT as mentioned above}.

6.29 In summary: under urgent instruction from TIE, we first secured non-objector status from all
Edinburgh utilities. We succeeded iq capturing them all on sensible terms for TIE and TIE was
responsible for keeping CEC Iinformed. | recall that this was done with memocranda 6f
understanding or heads of terms and we moved quickly on to secure the actual agreements with
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TIE, as authorised agent for CEC, on how each utility'would interface with MUDFA so that these
specific arrangements could be passed down for the benefit of the MUDFA contractor.

6.30 When DLA Piper were first appointed | knew that utilities diversions would be critical for TIE and |
insisted that these third party agreements were carved out of D&W's scope so that they could form
part of the main suite of the four tram implementation contracts: DPOFA, SDS, MUDFA and
Infraco.

8.31 This essential legal work had to be achieved very swiftly indeed, since TIE had decided not to
engage on it until it became clear that the Bills would pass into legisiation, what | can say is that
TIE Project Directer at the time, lan Kendall, was extremely happy about our work and said so to
me and to Sharon,

6.32 CEC were at best inert and often entirely unhelpful in this process, except for Duncan Fraser, the
CEC lisison at TIE. Since CEC were the statutory Roads Authority responsible for issuing TROs
and TTROs related to on-street occupation by MUDFA Works, CEC had an additional obvi::)(w

means of direct knowledge about what level of MUDFA works was on-going and how the n
availability of preduced and consented SDS Design progressively impacted MUDFA.

6.33  Third Party Agreements -~ Inquiry Question 50 '

6.34  The Third Party Agreements in this context essentially divided into three categories.: 1) agreements
where CEC had agreed with an affected enterprise to carry out protective works or to carry out
works inside certain time windows, site constraints or working hours; 2) TIE's agreements with the
utiites and with Network Rail; and 3) a variety of less substantial accommodation
works/undertakings with brivate persons or small businesses. The first and last categories were
stepped down into the Infraco Contract. The specific utilities agreements were stepped down into
MUDFA. The Network Rait asset protection requirements were written directly into the Infraco
Contract to place all those interface and works obligations on the Infraco, The whole idea was that
TIE would be the counterparty in these agreements. TIE would then be able to step the
agreements and their obligations down to a MUDFA contractor under the MUDFA contract. T(
third party agreements that DLA Piper dealt with were the utilities’ third party agreements. | do not
remember how many there were. [ think there were roughly 15 Edinburgh utilities. If the Inguiry
requires reference to the relevant list of Third Party Agreements, this sits in Scheduie Part 13 of
the Infraco Contract.

68.35 | am asked why CEC were reluctant to enter inte third party agreements with Scottish Power and
Telewest, although my recollection is of Cable & Wireless rather than Telewest. As discussed
above, DLA Piper had negotiated TIE's agreements with the utilities companies in 2005. Nearly
twa years later, on 27th April 2007, | had an exchange of email correspondence with TIE about
these important agreements. This was seven months after the Infraco ITN had been issued and, in
fact, well after MUDFA Works had already commenced. Essentially, | had asked a considerable
period of time before for further CEC input on the basic agreements with Scottish Power and Cable
& Wireless. Nothing happened whatsoever. Eventuaily, a reply from TIE (in fact from a D&W
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secondee, not from a TIE manager) came with an apology. It was to the effect that CEC had done
nothing to address my queries and claimed to have been told nothing by TIE in 2005 about the two
agreements, essential to facilitate and enable MUDFA.

6.36 | do not know the reason for CEC's reluctance, but it was extremely unhelpful as, due te TIE's lack
of resourcing, DLA Piper were instructed late that we should tackie the utilities negotiations for TIE.
We were immediately under great pressure to coral all Edinburgh utilities into ‘clear, binding third
party agreements to ensure that these commitments to permit work on and around on street sub-
surface apparatus could be used by the eventual MUDFA Contractor and shown to them, wherever
possible, in the [TN to improve costings. | had two associates working on this full time.

6.37 I recall that initially CEC said that it wished to be the party to enter into all third party agreements.
This was Initially being handled by D&W under their scope of work advising TIE on the Bill
promotion but:

6.37.1 due to the direct engineering, programme, approval and practical interface between
the utilities and TIE's MUDFA contracior, we had advised TIE that it would be more
practical and transparent if TIE concluded these agreements with the utilities itself.
CEC was informed of this (as were Dundas & Wilson by their own scope of work). The
task of drafting these agreements was within our scope of work as | had specifically
agreed in early 2003 with Alex Macautay of TIE for this reason;

6.37.2 TIE was very concerned that if CEC were involved there would be unexplained lengthy
delay in obtaining the agreements and this would interfere with the issue of the
MUDFA ITN; and

6.37.3 at some point CEC had indicated that it wished, as Promoter, to approve all third party
agreements and TIE must have sent the Scottish Power and Cable & Wireless
agreements we had prepared for approval and negotiation. As | say in para 6.35, CEC
gave no response for over 21 months. Scottish Power, in particular, was very difficult
to negotiate with and | believe that TIE simply moved on and signed the agreement
without any CEC comment. -

6.38 It is also put fo me that TIE and CEC had powers under NRSWA and | am asked why it was felt
necessary to enter into specific agreements. There was detailed discussion around this issue with
a number of utilities. | cannot now recall the advice that DLA Piper gave to TIE at the time but it is
in writing and was prepared by a member of my team. [ believe that: (1) there were issues being
raised by utilities about the nature and necessity of the warks that would require diversion of their
apparatus and equipment (that is: CEC had no statutory autherity to install the tram at this point in
2005 and therefore neither did TIE — so NRSWA had nc application); (2) there were debates about
whether NRSWA authority could be properly assigned to MUDFA if TIE itself was not the statutory
Authorised Undertaker with the mandate for a public works project (as defined by NRSWA); and
(3) TIE wanted specific contractual commitment that it couid rety upon and step down direct into
MUDFA, as opposed to a more general statutory power held by CEC as Roads Autherity, and not
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by TIE. The Operating Agreement between TIE and CEC tock CEC and TIE 29 draft versions and
four years to settle. This is central to the reason why the third party agreements with utilities were
necessary to ensure TIE could step these utility diversion rights down inte the MUDFA Contract:
CEC failed to formally delegate its NRSWA powers to TIE until 2008 — despite this step being
recommended by DLA Piper over four years earlier as part of proper procurament preparation for
MUDFA.

6.39  lan Kendall's position on this matter (and TIE's instruction to DLA Piper) was that if it went to CEC
for discussion, any decisionfinput would be very slow and he wanted TIE fo push ahead to secure
heads of agreement with the utilities. He was right: pleasé see my comments to CEC involvement
on Cable & Wireless Scottish Power and, later, Edinburgh Airport Limited.

6.40  Design Responsibility for MUDFA - Inquiry Question 47

6.41 | am asked what the design responsibility split between the MUDFA contractor and the utilities
was. The MUDFA Contractor was not in contract with the utilities, save as provided for by th~
individual third party agreements. These did not concern the positioning and design of diversionaly
works, other than where specific approval from the utility concerned was necessary, so there was
no 'design split’ between MUDFA and the utilities. SDS Provider was responsible for the MUDFA
design works. | have discussed this aspect of SDS Pn;vider's role above.

6.42  The statutory utility companies did not have any cantractual design responsibility. It was up to the
MUDFA contractor to find the underground apparatus, using the utilities' mapping and ground
radar as well as reasonable assistance from the utility concerned (as provided under the third party
agreement), It was SDS's job to preduce a tram design to shaw MUDFA how the utilittes needed to

be removed and diverted or left in place or reinforced etc.

6.43 - There may well have been, in those third party agreements between the utilities and TIE,
fundamental rights for the utility company to look at the design and require certain changes, for
example to the depth at which cabling would be buried. But this was not design responsibility and
the utiiities were not stipulating the position In the street where their apparatus had to be plac(
because the design - produced by SDS and, importantly, approved by CEC Planning as the Roads
Authority - was to accommadate the tram werks and infrastructure and post-installation tram

infrastructure and systems maintenance needs.

6.44 | am also asked what is meant by the term ‘critical design’ in the MUDFA contract. In simple terms,
this was SDS design for MUDFA works that TIE planned and saw as essential to ensure that
MUDFA works clearad a path for Infraco to mobilise and progress the tram installation works
efficiently and sequentially, especially the on street track and overheads installation works. As the
SDS design production and release for MUDFA became more and more delayed, thus
compressing time, so more SDS design moved onto the critical path of the MUDFA Works
programme. '
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6.45  The MUDFA mobilisation and works programme began on contract award in autumn 2008, roughly
a year before TIE’s planned Infraco contract award. This programme therefore had very little, if
any, programme slack, meaning there were certain on street areas that were to be programmed for

completion quickly.
6.46  Inquiry Question 48

8.47 | am asked about an early February 2007 letter from AMIS to Susan Cfark at TIE (CEC01792998)
l which includes a list of Bills of Quantity that are incomplete, Sharon Fitzgerald was dealing with
any issues on MUDFA at this point. This lefter came in a rather strange period when we started to
get information from TIE on a fitful basis. It was probably a month and a half before | learned
informally from Stewart McGarrity that DLA Piper were going to be stood down. | do not recall
having seen this letter at the time, or having been shown or sent a copy of it. It discusses missing
commercial information. | was aware from Sharon, at some paint, that TIE had failed to produce a
number of Bills and | note the 30 items listed in Andrew Malkin's letter which are all to do with Bills

of Quantity.

6.48  Bills of Quantity are the client's responsibility. It is their responsibility to get those documents
ready, after agreeing them during the bid process.

6.49 | was not closely involved with the AMIS takeover of the MUDFA contract. This is a letter from
somebody at AMIS to Susan Clark at TIE in February. The parties signed this confract on 4
October 2006. Clearly there was not too much concern at that point. There must have been an
understanding between the parties that TIE would produce these Bills of Quantity within a period of
time. | am not in a position from first-hand knowledge fo say what happened.

6.50 The preparation of Bills of Quantities is not a legal advisory responsibility, nor would a legal adviser
be in a position to say that this type of documentation was materially incompiete from a technical
or commercial standpaint. Typically, a legal adviser might review the engineering and commercial
language and descriptive passages in a Bill of Quantity to ensure that terminology is consistent
with the main terms of contract,

6.51 As is normal under any EPC contract, pro forma Bills of Quantities would be completed and
produced by the bidder as part of its tender, using its prices for works, labour and materials and
any provisional sums. These would be evaluated by the quantity surveying and financial
advisers/staff of the client and then used as the core of the financial and pricing component of the
contract, if that bidder won. 1 was not involved at all in the process of producing the Bills of
Quantities. In my experience in the construction industry, and my experience of construction
contracts, it is always the case that the client populates the Bills of Quantity with what they think is
needed. The contractor then prices them and puts in what he thinks may be other items that are
needed. Anything that is not capable of being priced in terms of labour and materials is put in as a
provisional sum, or at some rate or a line in cost. Doing this generates certainty as to what will be
charged for what. Producing them to go into the contract would usually be the job of the client's
qu'antity surveying unit.
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6.52  This AMIS letter refers to the fact that TIE had not provided the information on applicable contract
rates required to complete the 30-odd Bills of Quantity cited in the letter as being outstanding since
30 October 2006. Providing that fundamental financial and commercial informafion is a quantity
surveying and engineering administrative responsibility; that is a responsibility that was core ta
TIE's function as Project delivery agent.

6.53 | do not know whether these issues caused or contributed to any delay in commencing or carrying
out any of the MUDFA works. It does not look like it from the face of this letter. The letter is not
saying "by the way, since you have not paid us as a result of not having these Bills of Quantities,
we are going to stop work or seek an extension of time". The MUDFA works by February 2007 had
been on going — in some guise or another - for approximately five months.

6.54  Penalties / LAD Provisions — Inquiry Question 49

6.55 We see that by 23 March 2007, TIE had asked Sharon for advice (and received this in detail:
CEC01621726) in relation to how to deal with the fact that the SDS Design relevant to the MUDE "
works was not available at MUDFA contract signature or immediately after it. Consequently, pre-
construction activity under the MUDFA Contract to identify and set out programme for the critical
MUDFA works had not taken place. The MUDFA centracter was by now complaining to TIE that it
had not been able to plan efficiently and looking at its contractual ability to seek prolongation and
disruption costs,

6.56 | was copied into Sharon's email dated 23 March 2007 to which she attached a document on which
she had marked up comments on a document entitled “MUDFA Confract Improvements®. One of
the suggestions in that document is that there needs to be more effective penalties/LAD
provisions. | am asked why there were not more robust penalties in the original contract.

6.57  In context, what Sharon wrote is entirely clear and follows from DLA Piper having been involved in
drafting the MUDFA contract under instruction from lan Kendall, TIE's Project Director.

6.58 TIE were concerned at this point about their failure to lock SDS Provider into an overall des(
delivery programme® (so that the MUDFA works could progress supported by the relevant SDS
Design) had resulted in MUDFA's construction programme being impacted.

6.59  To the best of my recollection, the MUDFA contract ITN was drafted in early 2006. That was
shorily before lan Kendall left the Project. The client decides what amount of liquidated damages
should go inte a contract. There would have been discussions with lan Kendall about the level of
liquidated damages for this type of coniract. The level of LADs chosen for the major advance
works MUDFA construction contract and how and when LADs could be applied would have been
determined by TIE producing a sustainable and realistic estimate of damages suffered if MUDFA
sectional or substantial completion was late. An indication of the level and mechanics of the LAD
sanctions may well have been included in the MUDFA ITN.

8 See paragraphs 5.26 ef seq & 5.215- 5.216
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660 | have no recollection at this point, eleven years on, of what that would have been said in those
discussions. What | would say, at this point, is | was not dealing with the day-to-day detail of the
transfer of MUDFA to AMIS. Sharon Fitzgerald was handling these negotiations, as we can see
from this email. | am copied in because Sharon is telling me what is going on and she is reporting

* to Geoff Gilbert, who is on the scene at TIE by this point.

6.61 . | stress that the calculation of liguidated damages and howfwhen they are to be applied in a
construction contract is not a legal function ~ it is a commercial (how much will the market accept)
engineering (what are the impacts on linked or dependent activities in the overall client-side
development programme} and quantity surveying (what are the likely direct and foreseeable losses
and exposures for the employer) exercise. This was one of the functions of the Master Programme
which TIE was to develop and use which is discussed above '

6.62 | personally am not aware of any time when TIE explicitly consulted DLA Piper about being in a
contractual position to apply LADs on the MUDFA contractor.

6.63  In my opinion, TIE struggled to administer/manage the MUDFA contract. DLA Piper was involved
frequently to try and manage crises on contractual points. Sharon would report getting numerous
queries from TIE on a reactive basis. As a client with a master programme where MUDFA
progress was on the critical path all over the city, TIE needed its best people on this after contract
signature in October 2008. There were periodic changes of TIE's MUDFA Project manager and
TIE was being drawn into the contractor's claims and arguments, as opposed to using the contract

and its client-oriented cantrol levers.

6.64  Sometimes hired hands or TIE staff would leave, causing a contract management void, with limited
hand-over and institutional memory. Often it appeared to us that a new person tasked with taking
MUDFA on did not know the background and would call DLA Piper. John Casserly was the
designated MUDFA contract manager for an appreciable period.

6.65 Tumer & Townsend as project managetment consultants (predominantly through Gary Easton)
were involved in the Project on a “case by case" basis. They did work on claims but were not
managing the MUDFA contract on TIE's behalf. 1 have discussed what | know of their role.5?

6.66 By early 2008, after 16 months, MUDFA was very late, but in full swing in the public eye. For
example, | believe the Haymarket Station — Morrison Street — Dalry Road — Maitland Street
junction was first dug up in 2007 but the Heart of Midlothian War Memorial was not eventually
removed to storage until May 2009. And so TIE’s construction work in that key area three years
after contract award still concerned utilities.

6.67  Ultimately, Carillion — the MUDFA contractor ~ brought a multi-million pound prolongation and
variation claim against TIE. | was aware that this had heen signalled before Infraco Contract award
in May 2008. Steven Bell was planning and supervising TIE's response to the claim for a

% Paras 5.33 ef seq
® Para 10.55
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considerable period of time. | believe that Turner & Townsend and possibly other consultants
assisted TIE in assessing and ultimately settling the Carillion MUDFA claim. DLA Piper was not
instructed on this though | recall attending one meeting in which a consuitant presented their view

to TIE on aspects of the Carillion claim.

6.68 | had a doubt about the consistency and quality of TIE's management of MUDFA — a very large,
highly visible, disruptive and, in fact, technically difficult undertaking. For example, TIE seem to
have forgotten that they held a significant defects [fahility bond. This was at the time of the
assignation of the contract. It was specifically pointed to TIE as an important commercial matter at
assignation that they should negotiate an equivalent bond from Carillion as the previous bond with
AMIS could nct be assigned (as is normal).But TIE did not insist on this at the time and Carillion
refused to provide one after the event. Ultimately, the Carillion MUDFA claim was mediated — |
think — to a settlement but | have no recellection of being informed directly how much TIE had paid
in the end. | believe it may have been around £12 miltion, and part of it — the proloengation and
standby claims - had been caused by SDS MUDFA design delay. This was a significant additional
payment by TIE that ate into the funding available for the Infraco Contract works.

6.69  As with SDS, TIE was well aware from top to boticm in their Project team how far MUDFA was in
delay against the works programme required to de-risk the Infraco Contract. The strategy had
been to get MUDFA works substantially completed before Infraco contract was let and EPC
contractor mobilisation was imminent. Both TIE and CEC had on-going knowledge of programme
impact of MUDFA delay and the failure to accelerate progress.

6.70  Impact of MUDFA on Infraco Negotiations

6.71 | discuss the impact of the MUDFA delay on the 2007/8 Infracc negotiations and on the Notified
Departure claims in 2008 and 2009 in sections 7 and 8 below. In summary, together with the SDS
delay, it gave BBS further justification for claiming on going inability to commit to (i) a fixed price,
{ii} & master construction programme, or (iii} a public service opening date. The onsite problems in
the MUDFA works also caused BBS to heavily re-negotiate the standard ground conditions clay~-
in the Infraco Contract; this appears in the Pricing Assumptions and the Infraco main contraw.

terms.

6.72 Some of the utilities works were not in MUDFA for reasons of scale, location or uncertainty
regarding the eventual need for them. BBS advised that diversion of some utilities would depend
on construction methodology and the actual location shown in issued for construction drawings.
For example, depending upon the position of certain tram stop furniture or overhead poles, it might
be possible fo avoid diverting utilities. By Infraco Contract signature, it ought to have been possible
to know whether, in these limited and identified locations, the utilities needed to be dug up or not.
But because the SDS design was underdeveloped and utility positioning was not pinpointed either
by preferred bidder stage or by 14t May 2008, provision had to be made for the Infraco to make its
own decisions when on site. This resulted in some limited MUDFA scope being transferred into the

Infraco contract.
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6.73 By SP4 Pricing Assumption 24, as agreed by TIE in simple language and coming from the
Wiesbaden agreement terms, TIE re-assumed the entire cost and time risk of the MUDFA works
interfering with the Infraco works or pragramme in any way. This was negotiated by TIE and was
not a point that required any explanation by DLA Piper to anyoné at TIE or at CEC.

7 INFRASTRUCTURE CONTRACT
71 Overview
7.2 My role as lead pariner on the Infraco Contract procurement was at the centre of DLA Piper's

mandate for TIE. It is worth remarking here that TIE (and not CEC) was the named public sector
contracting party and, therefore to all counterparties and to the outside world, our client on all six of
the tram scheme major procurements on which DLA Piper advised.

7.3 Our role had begun with: (i) exptaining from a legal standpoint how the Infraco procurement woutd
require to be run as a formal negotiated procedure under the EU Directives applicable to TIE as a
public sector entity; (ii) explaining how the contract suite would need to be designed to match the
procurement strategy TIE had chosen; and (iii) drafting the contractual provisions to reflect the
public-private risk allocation model which TIE believed it could achieve using Infraco, Tram Supply,
MUDFA, SDS, TSS and DPOFA,

7.4 DLA Piper's Work on the Infraco ITN and the draft contract {(and full ancillary documentation)
began in earnest in 2005 in order to be ready far the proposed autumn 2006 ITN issue date. Both
Sharon Fitzgeraid and | worked on this assignment, instructed by lan Kendall at TIE. CEC were not
involved and | do not recall any contact with CEC staff at this stage.

7.5 DLA Piper's aim was to produce a clear, legally compliant and efficient set of ITN bidder
instructions and participation rules accompanied by a rohust all-embracing contract suite. Looking
back, | believe with complete conviction that we accomplished this for TIE at appropriate cost and
well within the deadline set by TIE. We had good, market-tested precedents in the MUDFA and
SDS ITNs and we adapted and expanded these carefully and economically for TIE. The Infraco
Contract itself — with the reguirements for novations of the SDS and Tram Supply contracts — was
developed with considerable attention to detail over a period of, | would say, approximately four
months. lan Kendall was closely informed by progress sessions and had real interest and input.

7.6 At its simplest, the Infraco Contract was essantially a large infrastructure and systems installation
and long term maintenance contract under which the main civils works were to be executed on a

predominantly linear, highly visibie, mostly publicly accessible and economically important site.

7.7 Afrter the issue of the Infraco ITN in October 2006, | was expecting that DLA Piper's role would
evolve as it had on the other three main procurements that is: policing and managing the bidders’
clarification process up to initial bid returns, followed by a period of direct engagement with bidders
on their responses to contractual terms and related matters prior to BAFO submissions.
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7.8 But this is not at all what happened as | recount in 7.41 below, DLA Piper was stood down from
Infraco contract negotiations from April to September 2007. ’

7.9 Following DLA Piper's re-engagement by TIE in late summer 2007, | took on responsibility for the
full management of the legal and contractual aspects of the Infraco Contract procurement,
supported by the DLA Piper team | have described earlier. After contract signature on 14th May
2008, my advisory role continued intensively until 2010, though when the DRPs began in mid-
2008, | had involved speciaiist DLA Piper contentious construction partners,

7.10  Infraco Contract -~ Procurement Phase up to Autumn 2006

7.11 The Inguiry’s ssues List mentions the effect of the May 2007 Elections on the Project. | would
comment on this issue as follows: the Infraco ITN was issued to the market in autumn 2008,
preceded slightly by the Tram Supply ITN. The driver for the timing for ITN issue at this stage was
political. TIE was very conscious that the national election in Scotland was approaching. It was
widely speculated that the SNP might well move to cancel either the Project or EARL, or at leg-
place a hold on these projects. If & government review of the Project had been announced, | have
litte doubt that the Infraco bidders would have only waited a short time before exiting the
procurement. Transport Scotland had also given TIE the job of promoting the EARL legislation.
There was a competing heavy rail project: the Glasgow Airport Rail Link. Glasgow Council was
making noises that the Government could not fund £1.1 billion of projects on Edinburgh across
heavy rail and trams, particularly since the gquestion of Edinburgh and Glasgow Airports in
competition with one another was live. | formed the view at the time that Scottish political events
were unduly influential on TIE’s approach te the tram procurement. This view was reinforced by
events at the end of that year and into 2008, In the event, the new SNP administration placed
EARL under review and that project was then cancelled.

7.12 | made DLA Piper's view to TIE senior management clear that TIE had invested heavily in a clear
and strong procurement plan. The troubled delivery position on SDS and MUDFA had undermined
this already and | said that the contract award timetable — reliant upon bidder commitment, bi-
submission, clarifications, BAFO and evaluations — would suffer. To what extent TIE briefe'd CKV

on my advice, | do not know nor was this my direct concern. The tram vehicle supply procurement

was in fact somewhat immune to these considerations.

713 Timetable delay creates risk because bidders become concerned that the cilent is not going to
manage the process well, they will be exposed to unpredictable delays, additional bid costs and
then an award process that becomes |ess transparent and protonged. It is also material that UK
tram projects had not fared well in public purse and expenditure reviews and TIE and CEC knew
that there would be only two bidders; enough for a genuine competition, but vulnerable to a
monopolistic bidder should either bidder withdraw because it lost confidence in the process.

7.14  As TIE's Project Director, lan Kendall tock all of this on board. But there was a strong local and
central political imperative: TIE wanted to show that the Project was actually in main procurement
at the earliest date, so that a central government decision to stop it would become much more
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knotty. | do not know what CEC's views were but cerfainly the Project was subject to a formal
"purdah” period immediately prior to the May 2007 elections.

7.15 | consider that TIE had its own imperatives for progressing the deal also. It had been managing
the Project for around four and a half years and needed to show undeniable progress to real
implementation. CEC had spent a considerable amount of money on Bill promotion, and TIE was
squarely in the public eye as Project manager, the party acquiring land for construction of the
scheme and in charge of protecting third party interests. TIE needed to show results. Royal
Assent for the Trams Acts had come in spring 2006, sa that CEC, and therefore TIE, had the clear

legai authority to proceed.
7.16  Procurement Strategy

717  As discussed in section 4, the well-settled central idea of the procurement was to de-risk the
physical site (e.9. streets and segregated way within the statutery Limits of Deviation) for the main
civils contract so as to give the Infraco contractor a clean "landing strip” to do their work, and no
excuse for not developing a contract programme that had a clear critical path for construction
activity. Rule number one under any construction contract is that a failure by the employer to allow
the contractor unimpeded possession of site will inevitably result in claims for prolongation costs
and an extension of time. The procurement strategy was intended to avoid these risks and to

supress oppartunities for contractor contingent and provisional pricing.

7.18  Alongside this went the provision of a substantially completed scheme design issued to bidders
with the ITN and the novation of the designer (SDS) at contract award. At the very least, SDS
design was to be programmed to match where the utility diversions had been completed so that
these sites were available and had design that could be finalised into construction drawings.

7.19  TIE's Project Director lan Kendall saw the utilities diversions as a key to successful implementation
since the contractor's price was directly related to sequential task completion times. It had been
shown in Melbourne and Croydoh, completed tram schemes which he had worked on previously,
that significant track length could be laid in a month given the right conditions with construction
teams and equipment leap-frogging each other. With lan’s appointment, | began to have much less
contact with Michael Howell, Graeme Bissett and Alex Macaulay.

7.20  When the draft Infraco Contract was issued with the ITN, a clear representation was made by TIE
to the interested bidders that the early design and utilities diversions contracts were aiready
underway. The bidders were instructed in the ITN to assume that: the SDS scheme design would
be substantially complete prior to the call for BAFO bids, with novation at contract award, and that
the utilities diversions would be substantially finished when Infraco mobilised for implementation of
the Infraco Works.

7.21 As TIE and CEC well knew, SDS scheme design was nowhere near an appropriate state — either
at date of Infraco ITN issue or, even over 18 months and nearly £6 million pounds of extra SDS
incentivisation payments and settled claims later, at Infraco Contract signature in May 2008. 87
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known SDS design approval packages were still outstanding (see TIE's Close Report) and this did
not include any SDS design not yet avaitable for submission.

7.22 It was obvious from a procurement standpoint that the bidders would be seriously embarrassed in
terms of preparing a full financial, technical and commercial bid response if they were being asked
te pregramme and price on the basis of ERs to be delivered, in part, by a client controlled scheme
design which did not exist for large parts of the Project. And so when TIE issued an ITN with a
requirement to price against an incomplete design, it was inevitable TIE would get incomplete and
heavily qualified bids.

7.23 By spring 2006, SDS design production acceleration was on the critical path for the Infraco
procurement. Since TIE and CEC wished to have the Infraco procurement on foot by the 2007
national and local elections, there was therefore considerable pressure to issue the ITN in
sufficient time to permit for bid returns, negotiations, BAFO and, if feasible, a contract award. The
timetable for this minimised the chance of an SNP administration issuing an “on hold” decision — at
which point bidder interest would evaporate. As to what TIE reported to CEC, | do not know. Cl(
were clear about the procurement strategy but, as | saw myseif in December 2007, CEC senior

* officials also understoed very well what significantly incomplete SDS design and serious MUDFA
delay had produced and would mean in terms of increased implementation costs and extended
programme risk if TIE could nct remove BBS's significant qualifications to their BAFO bid, on the
basis of which they held preferred bidder status.

7.24 Bidders’ Responses to the Infraco ITN

7.25 By mid-2006, there was a new TIE Project Director. Following lan Kendall's departure, Andy
Harper joined TIE. His recruitment was, | believe, handled by Willie Gallagher and Colin
McLaughlin as a pricrity. He remained only about three months. This timing was unfortunate since
the Infraco ITN was about to go into in the market lan Kendall left before the issue of the Infraco
ITN and pre-qualified bidders sensed some drift and the SDS design production and approval rate
of progress both required immediate attention. Matthew Crosse arrived as Project Director and 16'3
created a new position: Commercial Directar, which Geoff Gilbert took up.

7.26 At this peint, there were prequalified fwo bidders: BBS and Tramlines. There had been only two
. serious expressions of interest, despite very earnest work in which we were involved to make sure
the Project was well profiled by use of PIN Notices and informal presentations to likely interested
parties. [ recall there were three bidders who responded interest - but one potential grouping did
not coalesce and had drepped out by formal ITN stage.

7.27 I am referred in Question 53 to the Supplemental Instructions to Tenderers (CEC01824070) which
were issued on 9 January 2007. As noted in this document, TIE was forced throughout 20'07 to
issue designs to bidders on a piecemeal basis due to the delays in design production and
approval. | am asked if any consideration was given to delaying procurement of the Infraco
contract at this stage. | do not know what TIE's thinking on this issue was in January 2007 since by

this time our involvement in the Infraco procurement was beginning to decrease noticeably. | was
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not consulted about my views and DLA Piper had no invoivement in monitoring design production
or MUDFA works progress. As discussed below™, | did suggest a moratorium to Geoff Gilbert in
Qctober 2007 following DLA Piper having heen re-engaged on the Project, and again in January
and April 2008.

7.28  DLA Piper had been stood down by TIE from any work on the Infraco procurement before the time
of ITN initial bid returns in spring 2007 — see paragraph 7.41. Instructions from TIE in relation to
the Infraco Contract procurement generally and specifically with regard to the type of role DLA
Piper had played in supporting TIE with bidder engagement on the DPOFA, SDS, and MUDFA
contracts dwindled after Christmas 2006. In early 2007, TIE began issuing SDS design piecetmeal
to the bidders. | do not now recall if DLA Piper was asked to review this supplemental Infraco ITN
bulletin on SDS design release for TIE so that its language was consistent with the rules and
instructions of the original [TN. 1 think not. | am not able to comment on, nor do | know about, TIE
Project Directorate'’s thinking, as DLA Piper was not asked abaut or involved in the decision, but |
recall that TIE also adjusted the initial bid submission dates since by this time there appeared to
me, from informal discussion in early 2007, to be at least some recognition at TIE that their

procurement timetable was in serious trouble.
¥

7.29 | learnt informally from Stewart McGarrity that the two initial bids TIE received in spring 2007 were
very heavily qualified in terms of their technical, financial and commercial responses — so much so
that they were being referred by TIE as “indicative” or “preliminary”, due to the absence of any
3SDS design for major paris of the scheme and no definitive commitment from TIE regarding
MUDFA completion and dates for release of sequential sites. This was not what the ITN had
required from bidders: i.e. a complete and coherent technical solution with related pticing and
engineering options and construction programme, together with comprehensive responses on
main commercial matters and the draft Infraco Contract terms and its precise risk allocations (this
included a detailed matrix in which hidders were required to accept andfor comment on the

contract drafting}.

7.30  The tenders received by TIE, then, were not capable of either proper conventional evaluation or,
indeed, any comparison at all in terms of response on contract terms. At this point, DLA Piper had
been “stood down” completely by TIE and so | had no involvement in analysing what had been
submitted. When we were re-engaged to support the procurement five months later, it was clear
that these two initial bids had been rudimentary, to say the very least, and that TIE had engaged
with bidders on contractual matters in a manner which had diluted protections and relaxed
constraints on bidders without any benefit to TIE (Please see the list of 33 points produced by DLA
Piper for the August 2007 workshop given to CEC).**

7.31 | do not know whether, during the period between April 2007 and the BAFQO bids, in mid-October
2007 consideration was given by TIE to delaying the procurement of the Infraco Contract. | have
na idea what TIE was doing in terms of thinking about its rapidly compressing and maifunctioning
procurement timetable.

% See paragraphs 7.97 ef seq
8 paras 11.31 et seq
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7.32 | find it interesting that part of SDS's successful £2.86miilion claim against TIE was for £809,207
client-instructed acceleration costs incurred during April and May 2007. If TIE's Project directorate
had wanted to improve SDS design production and approvals in the window January to April 2007,
as the Instructions to Tenderers said, how did an acceleration instruction after the end of that time
window assist? And had CEC Planning/Roads Authority been informed by TIE that they required
to resource themselves properly to service an acceleration on SDS design submiltals when,
apparently, CEC had been unable to service the normal and programmed design submission rate
efficiently for over 18 months?

7.33 The BBS Consortium

7.34  The BBS consortium comprised Biifinger Berger ("BB") and Siemens. BB was the general EPC
contractor, It became ‘BSC' when CAF joined the consortium at Infraco Contract signature. It was
to manage the track laying and installation of the main tram infrastructure, depot, bridges,
overpasses, track, tram stops, depot, lineside equipment housing, all operational controls systems,
power supply, overhead line, supports, building fixings and third party accommodation works. {
was one of the parties with whom [an Kendall and | had met at the pre-ITN stage when assessing
market interest.%

7.35  BBS had never been involved in a tram scheme in the UK. During the spring of 2006 I discussed
with lan Kendall the fact that BB UK Ltd was a managing contractor and not a major civils playerin
the UK market. This meant that they would very likely be using prime subcontractors for bid pricing
and execution. | discuss the direct result of this at 7.133 ef seq. Siemens was supplying the
*brains" behind the tram system and its operation; it would deal with all the systems which would
allow trams fo exit the depot, make the trams obey signalling and interact with CEC’s city traffic
control system, monitor the location of the frams and control run time as well as transforming

electrical supply and overhead line stringing.

7.36 In negatiations in autumn 2007 through spring 2008, BBS did not really operate as a consortium;
Pinsent Masons acted for BB and Biggart Baillie acted for Siemens. That made things very difficit
negotiating with them. lan Laing negotiated (at Pinsent Masons, Glasgow) for BB. He also harf .
deputy who was a Senior Associate, Suzanne Moir, based in Edinburgh. There was one other
junior visibly involved. BB also had a senicr in-house lawyer, Daniel Haeussermann on watch. The
key individual at BB was Richard Walker, managing director of BB {UK) Limited. For Siemens, the
Project lead was Michael Flynn, from Siemens UK, a senior director in the Transportation division.
He had praviously worked for Bombardier,

7.37 At Biggart Bailiie, the contact was Martin Gallagher - |atterly a partner, but at that time a Senior
Associate. He was the legal negotiator for Siemens on the tram supply and maintenance contracts
and the scheme maintenance provisions in the Infraco Contract. Neil Amner was a Biggart Baillie
partner who dealt with Network Rail issues. Siemens’ principal focus beyond the Infraco contract

% See paragraph 4.100 ef seq
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systems installation and long term maintenance obligations was on their interface with the tram
supplier, CAF, and also to a lesser extent the DPOFA party, Transdev.

7.38  The consortium members often took diffsring positions or sought to re-negotiate positions TIE had
agreed with the other. For example, we reached agreement on liability caps with BB then Siemens
fried to back out of it. | am not sure whether that (within the BBS consortium) was a deliberate
strategy or just disorganisation. Sometimes we had meetings where either BB or Siemens were
absent or BB did not have a commercial decision-maker which meant that we couldn't negotiate
and close out issues against the agenda that DLA Piper were providing for Infraco Contract
sessions. This resulted in aboriive meeting time and the need to re-cap on points already
discussed at previous negotiation sessions. | requested TIE to insist that the consortium use one
legal adviser and TIE complained frequently about the lack of unity and DLA Piper being reguired
to meet different law firms, but not much changed. Siemens continued to be separately
represented all the way to Close and to operate largely independently of BB ‘

7.39 There had been the obvious hiatus | describe earlier after lan Kendall's departure, followed by
Michasl Howell's replacement with Willie Gallagher. Now there was a further spell after Andy
Harper's short tenure as Project Director {and his departure} during which the ITN issue date was
postponed, | believe.

7.40  DLA Piper "Stood Down” from Infraco ITN process — April to September 2007

7.41 After Matthew Crosse's appointment as Project Director, there was a five to six month period in
2007 when TIE instructed me that they wanted to deal with all Infraco procurement matters (and all
interrelated issues) themselves, including Infraco contract negotiations with bidders. This was
precisely when our main advisory function within the pre-BAFO procurement timetable should have
begun after bid returns. DLA should have been involved in engégement with the bidders and their
lawyers to shepherd the draft Infraco Contract through to BAFO in the conventional way, so that a
strong agreed contractual platform existed for TIE with as much information to evaluate as
possible. The decision to stop our Involvement meant that the best part of five consecutive and
vital months were simply taken away from our time and related ability to advise TIE. As | discuss
below, it also meant that proper and key Infraca Contract terms and provisions negotiations (using
the basis of where the parties had reached commercially and technically) had to take place with
BBS already enjoying preferred bidder status, without any competitive tension and with BBS fully
aware of TIE's desire to reach Close quickly.

7.42 This neither matched what had been carefully laid out in the ITN, nor what would be done in terms
of the usual legal adviser role and the timing of its key engagement with bidders within any normai
formal negotiated procurement procedure conformirig to EU Directives.

743  Stewart McGarrity at TIE told me privately that this ‘stand down' would happen, appérently after a
budget review by the incoming Project directorate in early spring 2007. | understood that it was
also TIE's expectation that they would handle MUDFA and SDS contractual matters with their
internal coniracts and procurement team.
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7.44 For this five month period, the negotiations with bidders on the Infraco contract were handled by
TIE internally, | understand principally Bob Dawson, Jonathan More (a junior in-house lawyer) and
Lesley McCourt who had been recruited by TIE. They negotiated with the bidders’ commercial
teams (and possibly their lawyers). Lesley McCourt was active but did.not stay long due, | think, to
clashes with Matthew Crosse. This three man team appeared to me, from isclated contacts with
them, to operate dislocated from TIE's senior management. This was confirmed to me by Willie
Gallagher when he approached me regarding a secondment to TIE.*®

7.45 DLA Piper's model approach had been to take the lead in ITN process management, including
keeping bidders in line under the precurement rules. That stopped entirely when Matthew Crosse
became involved and DLA Piper was taken off the Project. TIE itself began engagement on draft
Infraco Contract terms and aliowed the bidders to negotiate on contract terms where TIE should
have taken firmer positions, as shown in the detailed terms matrix. This had gone with the ITN,
instructing bidders that certain terms were non-negotiable and recegnising that dialogue on others
could be necessary. The original aim agreed with lan Kendall was to have 60% or 70% of the
contract’s provisions fixed and non-negotiable under ITN rules. Neither BBS nor Tramlines pd
any credence to that matrix, which was a toot which DLA Piper found useful for clients to inject
discipline and competitive tension during bid preparation and subsequent parallel contract
negotiations. TIE's five month "go solo” exercise destroyed this entirely.

7.46 During the period that DLA Piper were formally stood down from advising on the Infraco contract,
we still received calls from Lesley and Jonathan asking for discrete input/explanations on the ITN
and the Infraco contract and on procurement process. Sharon Fitzgerald was asked for advice on
MUDFA alsc. However we had little idea about the “"bigger picture” on bid returns at this stage and
TIE’s approaches to us were ad hoc. | was not willing to advise on Infraco related matters for
obvious reasons: DLA Piper were no longer instructed and could not be expected to have any
responsibility for what TIE were doing with the Infraco Contract. | mention the negative impact of
the TIE negotiating team’s work elsewhere in my evidence.

7.47 My Secondment to TIE — September 2007 to June 2008 (
Commencement

7.48  Willie Gallagher, the CEC of TIE, came to me personally in late August 2007, He said on a phone
call that TIE needed DLA Piper back on the job because they were not managing to handle
matters themselves. After making some changes, they were having real trouble with resourcing the
procurements adequately and were struggling to land a preferred bidder. TIE needed a legal
resource. Willie Gallagher said that TIE's control of the Infrace contract negotiations with the
bidders was not working and TIiE corporate management had lost track of what was being done.
He said that the group of individuals who TIE had hired to undertake those negotiations {Lesley
McCourt, Jonathan More and Bob Dawson) had not achieved what TIE needed.

% See paragraph 7.48
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749  Willie Gallagher stressed that he wanted an Edinburgh-based senior person. He said that he would
prcbably need to go to D&W for the secondee if DLA Piper couldn't provide one. That would have
been unworkable in my view — both in terms of professional respeonsibitities and interface.

7.50 He said he would give me a few days to think about it and said that TIE had someone at DLA Piper
in mind. ! left the meeting pretty certain that person was me. | didn't have time to mess about so |
sought approval from my Group Head in London, Michael Burton. A few days later | gave Willie the
answer | believed TIE wanted: me on secondment to TIE, on terms to be settled quickly.

7.51 i believe that Willie Gallagher / TIE management had recognised by mid-2007 that SDS Design
was so far behind in CEC Planning’s approvals and its preduction programme and MUDFA was so
much in delay that the major technical components of the two BAFO bids and, accordingly, pricing
and programme were going to be again very immature and very heavily qualified. But so far as the
original procurement timetable stood, there was no slack left available to extend the Infraco bidding
process. It had all been absorbed in Q2 and Q3 of 2007 - seemingly in a failed attempt to give SDS
more time to produce design, CEC Planning/Roads Authority more time to approval outstanding
submiftals and MUDFA more time to accelerate/pick up their progress on on-street utilities’
diversion works. The two bidders had been cherry-picking the draft Infraco contracts. You do not
want individual approaches by the hidders as you need ideally to have as close as possible to
identical contract mark-ups, otherwise comparison and evaluation is very difficult. TIE's team had
been pe}mitting individual changes to the draft Infraco Contract by each bidder and somehow

considered this was good practice. It was not, as | explain in below.”

7.52 The secondment arrangement came into ptay formally at the end of October 2007. While on
secondment, | was working in both places i.e. TIE's offices and DLA Piper at Rutland Square.
Most serious legal drafting work on the Infraco contract was dore at DLA Piper's premises. The
meeting rooms on the 4th floor in DLA Piper's Edinburgh offices were block-booked for Infraco
negotiations due to limited space at TIE's offices. The progress control meetings were all at TIE's
offices so | needed to he there for these. There was daily "fo-ing and fro-ing” between the offices
for me, my team and, less frequently, for some TIE personnel.

7.83  The secondment gave TIE 90% exclusivity on my time. | stiil worked on other DLA Piper client
work, in a partner supervisory capacity for four days a month. The secondment agreement mainiy
related to money and how much was paid to DLA Piper for how much time at what rate. It did not
aiter the ambit of what DLA Piper was doing for TIE, the reporting process or the manner in which
advice was to be requested or given, which | have discussed elsewhere in my statement.®®

Delivery of Advice

7.54  During the period in which | was on secondment, | delivered DLA Piper's advice orally in TIE
management at ‘ad hoc’ meetings and during negotiations. We worked in an open plan office. As

lead lawyer on the Project, people came up to me and asked me my opinion frequently. The

5 See para 7.83
% See paragraphs 4.17 et seq
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secondment meant that | was on call to provide senior legal advice. | was not sitting remotely in an
office and dictating a memo or a report. | was providing advice live in negotiations and frequently
the need for advice or the issues which required my input as legal adviser changed rapidly. | also
provided advice between negotiations to those people who asked for and needed it. In my
experience, this is the standard nature of project lawyers’ work although the secondment
intensified this environment considerably.

7.55  During my secondment, since | was present every day for prolonged periods at TIE's offices for
nine months, | attended many ‘ad fio¢’ urgent meetings with TIE senior managers — often in the
evening - and, occasionally in Q1 and Q2 2008, with CEC Legal staff on the telephone. There were
occasions when TIE's expectations on DLA Piper's response time giving urgent views placed
some strain on our ability to advise: | now give examplas:-

7.55.1 Each time a successive contract close date was announced in 2008, an urgent flurry of
reporting and papers was copied to me by TIE to review or comment. These
documents invariably had more than one authar and it was not necessarily clear wi(
legal advice | was being asked to provide to whom. This interfered with my ability to
concentrate on what DLA Piper required to provide under our mandate as legal
adviser to TIE;

7.55.2 | also experienced difficulty with TIE's managers' expectation that simply copying me
in on chains of emails or documentation under discussion by them was a means of
involving DLA Piper and so implicitly asking for input/advice. Unless | was instructed to
advise the senior manager or project director involved, | could not respond in writing to
all of these communications or, indeed, process them all. | discussed this situation with
Geoff Gilbert (TIE's commercial director) and Steven Bell {TIE engineering director and
from early February Tram Project Director) with a view to compressing and organising
what TIE wanted from me (and from DLA Piper) but the style of simply copying me into
documents did not change. | stressed that | would give advice to them - as project
directors — when asked specifically and where | was responsible for the legal
contractual part of a negotiation. | made clear to TIE management that offering
constructive comment on positions TIE was reviewing, negotiating, rejecting or
accepting that involved commercial, technical or financial negotiation or analysis was
not DLA Piper advice. My physical presence in TIE's office meant that TIE managers

found me for spontaneous input on their work.

7.56  During his tenure as TIE's tram Project Director, | never had a face-to-face advisory meeting with
Matthew Crosse, nor can | recall ever being asked for written advice by him or, indeed, being
asked directly by him about any aspect of our role in the Project. He was occasionally present
when | gave oral advice.
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My Position

7.57  During the initial short discussions about secondment {which Willie Gallagher had delegated to
TIE’s HR Director Colin McLaughlin) there was some discussion about me temporarily being a TIE
employee or a TIE Director. That never went anywhere as is clear from the documentation.
Ultimately, | went on secondment under a fee charging arrangement. | was never a TIE employee
or Director and | had no title within TIE. If | had been, for some reason, a TIE employee or
corporate officer, it could not conceivably have been a conventional secondment. The whole idea
of a secondment in conventional terms for a law firm is that if an employee/pariner goes into an
organisation, he remains the property of and the responsibility of the entity seconding that person.
That was entirely the case with my secondment.

758 | have been asked in Question 10 to comment on the email dated 28 November 2007
{CEC01544715), where Caolin Mackenzie advises Sharon Fitzgeraid that the recent meeting of the
LAC (CEC01500853) had noted that, “OLA would report to the Council independently of Andrew
Fitchie, who would be acting in his TIE Contract Direcfors role”, Colin Mackenzie (a senior solicitor

, in CEC Legal) copied in two colleagues, Alan Squire and Nick Smith in 2007. What is written in
Colin Mackenzie's email is inaccurate. | cannot recall at this juncture how Sharon or | would have
responded to that email which was sent at the beginning of my period of secondment. f Colin
Mackenzie thought that the formal relationship invelved me being TIE's contract director and
somebody else advising CEC, he had completely forgotten the duty of care letters that Gilt Lindsay
had asked for in late August 2007°°. Furthermore, he had completely forgotten about the further
copy of the duty of care letter that he had requested in October 2007. | am entirely puzzled as to
where this incorrect description of my role came from. 1 have no recollection of talking to Colin
about the secondment arrangement. Indeed | have no recollection of talking to anybody in CEC
about the secondment arrangement other than: Gill Lindsay who had asked me how would advise
CEC after | went on secondment and | replied that DLA Piper was not advising CEC (see para
4.49) and perhaps Donald McGougan, the Chief Financial Officer; | recall that shortly after the
secondment commenced | met with Willie Gallagher and Donald McGougan. Donald appeared
very happy that the secondment had been arranged but there was no discussion about DLA
Piper's advisory role changing in any way or me becoming an officer/employee of TIE.

7.59 | did not attend the LAC that is quotqd in the email on the Monday that week. As is clear from the
minutes, which record my apologies. By this point, | was handling the Infraco main terms
negotiations with BBS and Tramlines. That was essentially what TIE were worried about at this
time. They were worried at the end of August 2007 that their team had not produced a cogent set
of contracts that could be used and evaluated at BAFO, which was less than a month away.

7.60 It was true that in some of TIE's organograms about resource that my name appears in boxes.
However, that is not an indication that | was an employee of TIE. It was TIE's choice to put my
name in these diagrams, as opposed to DLA Piper's. If one looks at the entirety of the minuted
actions throughout the Project, i.e. when there is an action for something to do with the Infraco

% See paras. 4.33>et seq
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contract or something to do with the SDS contract, it might occasionally staie my name. In the vast
majority of cases, it says DLA.

7.61 | was given a TIE email address. | never used it once in the nine months of secondment. If any
party or individual involved in the Project wanted to communicate with me, they consistently used
my DLA email address. | do not remember whether the email address at TIE was actually
activated. | remember TIE HR believing, for their own reasons, that they had given me a PC, which
they had not. | recall spending two weeks trying to convince somebody in HR that | had not
purloined a PC. | worked on my own DLA Piper laptop when at TIE.

7.62 I did not have an allocated office at TIE. | predominantly used a small meeting room within TIE's
second floor offices at City Poini. There was a lack of space in TIE's offices. The entire lower floor
was devoted to the co-located SDS, CEC and TIE planning approvals and design team. That
space was occupied with design documentation, GANTT charts and CAD machinery and other
printing equipment. | understood that part of the process of SDS Edinburgh design production and
approval was undertaken on that floor, as wéll as in different offices of PB (e.g. Manchester).

7.63 It was not particularly convenient for me to he a squatter in an office at TIE. There were many
occasions when it was far easier for me to work at DLA Piper's offices. | spent much of my time in
DLA Piper's offices anyway, doing TIE work under the secondment, because there was such a
problem with space. Many meetings in 2008, e.g. the Infraco main terms negotiations and some of
the SP4 negotiations, were held at DLA’s offices in Rutland Square.

CEC's Interests

7.64 [ am asked in Question 7 how the interests of CEC were protected while | was on secondment. As
far as my role as TIE's legal advisor was concerned, when TIE instructed me specifically to share
our advice or views to TIE with CEC Legal, then DLA would do that in accordance with what it is
written in the duty of care letters. It was not my or DLA Piper's function, as TIE's legal advisor, to
provide advice spontaneously to CEC. That was not the mandate. That is completely clear fram
the documents. That was DLA Piper's position and method of working fream day one. T(
protection of CEC's interests was, in my view, handled or dealt with by TIE. TIE was CEC’s Project
delivery agent and it was their duty to keep CEC fully informed as to what was happening. Various
mechanisms were provided for that (the exact design and functions of which were not part of DLA

Piper’s role) which | discuss elsewhere.™

7.65  Very shortly before | went on secondment to TIE, Gill Lindsay, CEC Legal, raised with me on the
telephone the issue of who at DLA would advise CEC. | explained to her that DLA had been and
was advising TIE and there was no requirement for us to advise CEC separately, nor would we do

so unless expressly told to by TIE. The subject was never raised with DLA Piper again.

7.66 It has been suggested to me in Inguiry Question 8 that my email dated 17 December 2007 and
attachment sent by to Gill Lindsay (CEC01500974 and CEC01500975) which advised on the draft

" paras 11.44 ef seq
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contract suite as at 16 December 2007 were strange as | was by then a Director of TIE. | believe
that | have answered this above. | do not regard writing a letter and sending it as an aftachment to
CEC legal as strange. | was the lead partner at DLA. 1 was not a Director of TIE, as | have
explained, | had been directly instructed by TIE to provide a letter of this sort, in this form, to CEC
Legal. | had discussed the content of this letter with Gill Lindsay as to whether or not it would meet
CEC’'s requirements as to what they needed to see in terms of what TIE's legal advisor was
reporting. I discuss this and other similar letters in full detail at paras. 11.48 ef seq.

787 | have been asked in Question 7 what use was made of Sharon Fitzgerald at DLA Piper during my
secondment. Sharon remained a senior member of the DLA team. She was my right-hand woman
for the Project, and had been since she joined DLA in early 2004. When | was on secondment at
TIE | needed to separate my daity business from the tasks and jobs that | was delegating back to
the rest of the team at DLA. Unless it was absolutely necessary, | did not want TIE personnel
contacting individual team members. If that occurred then it would have become extremely difficult
to manage my team. That was understood by TIE, but Sharon Fitzgerald was the exception to this
rule, Sharon and | undertook the first procurement together (the DPOFA}. She deait with TIE's
contractual enquiries about MUDFA. She also had some involvement with SDS. She was an
absolutely key legal resource for junior members of my team. Sharon worked very closely with lan
Bowler, Sharon was my alter ego siiting in the office when | was on secondment. She dealt with
many ad hoc requests from TIE. It is a normal project team position to have a partner and a senior
associate. Subsequently Sharon became a partner, as | have said.

Charging Arrangement

768 The charging arrangement bebtween TIE and DLA during the secondment is shown at
(CEC00114231) which is an email from me to Stewart McGarrity dated 28 April 2008. | am asked
about this in Question 12, There was a monthly fee of £27,300 which covered 21 days of my time
at the partner rate for a fixed fee of £1,300 a day. From memory, the partner rate for this project
was £165 per hour at that point. This was subject to a maximum overall charge of £282,550. That
was simply a multiple which covered secondment from mid-October 2007 to the end of June 2008.

7.68  The charging arrangement included three milestones for a 15% incentive payment. The dates for
those milestones were: i) full Council approval for the Project; ii) the Infraco contract award; and iii)
BBS mobilisation. | cannot now remember, without locking at DLA's invoices for the secondment
and TIE's corresponding payments, how the third of those milestones was in fact assessed in
terms of DLA being paid. '

7.70  The email from me to Stewart McGarrity shows that there was a fixed fee, but also that | had been
recording additional project time at DLA to show how much time over the secondment
arrangement | had been spending on the Project. The email is towards the end of my secondment
at TIE and is me reporting to Stewart McGarrity, as TIE's finance director, and to TIE's HR director
who had been responsible for TIE's negotiations of the secondment agreement, that DLA Piper
actually had an additional £285,000 unbilled time beyond the fixed fee of the secondment. This
was more than the agreed maximum charge, i.e. the lump sum, and was significant time overage
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on the secondment. | was explaining the reasons for this and requesting that we discuss with a
view to how the additional fees should be treated since the leve! of my.involvement had far
exceeded the original secondment parameters.

7.7 As a resuit of this at the end of the secondment a further £114,000 payment was agreed with TIE. |
had worked something like 1,750 hours on TIE business over and above the eight hours a day, 21
days a month envisaged in the secondment agreement. This is recorded in Graeme Bissett's email
of 1 July 2008 (CEC00114232) at the end of my secondment which concluded the agreed charging
agreement and reverted back to the original on demand services arrangement for DLA Piper
advice.

Bonus

7.72  In early April 2008, Willie Gallagher, CEQ of TIE, asked me to join him in his office for a private
discussion. He said TIE wished to award me a persona!l bonus in recognition of my work for TIE on
the Project. He said the recommendation was with the TIE Remuneration Committee and that t
amount would reflect TIE's appreciation for my work. | told him that accepting a bonus while ot
secondment to a client was something for which | would need clearance from DLA Piper
management. | also said | would revert to him as soon as | was able to. | sought approval from
what | considered to be the appropriate management level within DLA Piper and after taking tax
advice | asked that TIE pay the bonus to me direct after my return to DLA Piper from secondment.
[ declared the bonus in the normal way. To my best recollection, on 9th April 2008, Willie Gallagher
told me that the TIE Beard had approved a bonus of £50,000, handing me a letter signed by him to
that effect. He said that the Remuneration Committee comprising TIE senior executives and CEC
officers had recommended this. | remember being overwhelmed when thanking him at the time — a
combination of me being tired by the intensity of the work load at that point and this very direct
formal recognition of the level of professional and personal commitment | believed | had given and
was continuing te give to the Project for over five years. | had provided that commitment in my
capacity as a DLA Piper partner and | was nct a TIE Director or employee or individual consultant
to TIE at any point. The bonus was not connected to the milestone achievements detailed in t{

secondment charging arrangement.
Conciusion

7.73  DLA had agreed my secondment into TIE was for a fixad term of nine months from October 2007
until the end of June 2008. It ended at that point. After initially asking for a proposal on an
extension, TIE did not take up the option to extend the secondment by a further three months. |
understood from discussions with either Stewart McGarrity or Colin McLaughiin or both, that this
was because TIE Corporate and Project Management considered that: (a) TIE was adequately
resourced internally for the implementation of the Project post-Infraco contract signature on 14
May 2008 without a continuation of the secondment; and (b) TIE considered it would be more cost-
effective to return to the terms of the original DLA mandate. Those terms were essentially on-
demand retained legal services at fixed hourly rates as set out by me in a proposal in June 2008
and agreed by TIE in the 1 July 2008 email (CEC00114232),
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7.74  DLA Piper Re-Instructed on Infraco — early September 2007

7.75 In addition to my secondment, this discussion with Willie Gallagher in August 2007 also led to DLA
Piper being instructed to resume conduct of the main legal negotiations on the Infraco Contract, as
well as related contractual issues such as SDS novation, MUDFA and the Tram Supply Contract.
There was no formal written instruction to DLA Piper. We simply began working as we had been
before, but with me present (more or less every day for lengthy periods at TIE's offices) for TIE
meetings, project meetings and oral advice when not in meetings or on team briefing or drafting
turn-around at Rutland Square. As | have explained | also had other client work to supervise and

DLA Piper commitments during the month as was envisaged by the terms of the secondment.

7.76 One of the first tasks 1 was engaged in upon re-instruction was running a workshop on extremely
short notice on 30 August 2007 to take CEC Legal and CEC Finance through TIE's procurement
strategy again’'. Prior to this | had been asked, out of the blue, by CEC Legal (Colin MacKenzie) in
late August 2007 where the Infraco contract negotiations had reached and | had had to say that
DLA Piper was not working on this component of the Project anymare and that he should speak to
TIE about this. This was the first occasion that | had had any contact with CEC Legal on the

Infracc Contract procurement.

7.77 In the short period from early September to mid October 2007, my negotiations on the Infraco
contract terms were frequently frustrated by the bidders simply not wanting to engage with it. What
we did try to do, and what | advised Geoff to do, was to get as much information on what 1 would
regard as the large commercial issues in the contract. As examples: we tried to get an agreement
from both bidders to the level of performance bond that they would offer; we made sure that we
had negotiations around TIE’s requirements for liguidated damages, liability caps and indemnities;
we made sure the bidders knew and accepted that they would be taking on important third-party
agreements, especially utilities and major commercial entities and that they would be providing TIE
with prime subcontractor collateral warranties and a PCG; and we reminded them of the SDS
novation and, at that point still, the CAF novation. These were some of the big commercial issues
that sat within the Infraco contract terms.

7.78  The idea at this point of nailing down, for example, what precisely would be in the DRP clause was
not possible. | had to prioritise quickly on what would be looked at in order to attempt to lock
bidders into a BAFO offer position. | may not have been present in commercial negotiations and |
have no knowledge of any of the technical discussions. | was present at the straight financial
discussions, such as they were or on pricing. The construction pricing for the contract did not

emerge in any case until post-VWiesbaden in early 2008.

7.79 When DLA Piper came back on the job in September 2007, | observed a lack of clarity in
communications between TIE’s Project Director (Matthew Crosse), Commercial Director (Geoff
Gilbert), Finance Director (Stewart McGarrity) and Engineering Director (Steven Bell). This |ack of
communication was mentioned by TIE managers privately to me and on several occasions in TIE

" See paras. 11.31 et seq
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project management meetings during January, February and March 2008 and also on several
occasions by Willie Gallagher. It had been something he said perscnally to me was geing wrong at
TIE when he asked for the DLA Piper secondment.

7.80 | do not believe that Geoff Gilbert or Matthew Crosse as the TIE new Project directorate had paid
much attention to the draft Infraco Contract itself until DLA Piper re-appeared in September 2007. |
said to Geoff Gilbert that TIE needed to address urgently the fact the bidders were drifting apart on
the contract and to force some resolution on big commercial matters if TIE wanted to evaiuate the
BAFO hids in a way that at least partly meshed with the stipulated ITN evaluation methodology and
pfotected the most impdriant risk aflocations —by bidder formal acceptance of the draft Infraco
contract terms. | said to Geoff that after five months with little achieved, there was precious little
time and that we would have make the bidders really focus and commit on key issues.

7.81 Geoff then engaged on this with me. Once DLA Piper was re-engaged, | had instructions from TIE
" to use a one month period to BAFO in October 2007 to kill as many issues as possible to get the
Infraco contract commercially advancéd e.g. insurance, bonding arrangements, indemnitiﬁ(
me_;intenance period, limitation period, liahility caps and LADs. 1t had quickly become clear that the
bidders would, if allowed to, simply use up all the available time if they were asked to focus on
more detailed contractual issues. This is where | needed direct specific instruction and input from
TIE and it was slow in coming until Geoff Gilbert began to become involved. Both bidders
immediately took advantage of this waiting period to stail. | advised TIE management specifically
about there needing to he as little risk transfer erosion or major pricing changes caused or agreed
to by TIE (or CEC) as possible once a preferred bidder was appointed.

7.82 Clearly DLA Piper had no role or responsibility in keeping the draft Infraco Contract up-to-date
during the phase when DLA Piper was nct instructed from April to September 2007. TIE had dealt
with negotiations direct with bidders. DLA Piper had no instructions to update the Infraco contract
with reference to the bidders' bulletins (information releases to bidders) and changes after Infraco
ITN had been sent out in early 2006. There was a six or seven month bid period scheduled from
ITN issue to the initial Infraco bids coming in. That period had been extended to allow for
opportunity for some development to the SDS design. This meant that we required to invest more
time understanding what TIE had agreed to in terms of amendments to the draft Infraco Contract.

7.83  The structure of the Infrace contract was the same when DLA Piper was re-appointed in
September 2007 as it had been in the draft issued with the ITN, but there had been numerous
individual changes inserted. Pinsent Masons and Tramlines {who negotiated in autumn 2007 with
in-house legal support from Bombardier only) complained when we were re-instructed that we
(DLA Piper) were reneging on peints that TIE itself had already conceded. | explained to TIE that
some of the changes that had been allowed just could not be accepted, partly because of the need
for a coherent suite of documents. My impression was there had been lots of small, piece-meal
changes. These had been unhelpfully negotiated separately with each bidder and gave them the
opportunity to say that DLA Piper was changing what had been already “agreed” by TIE.
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7.84 Here are four examples of changes negotiated hy TIE during that period (these were all pointed
out to TIE and to CEC personnel who attended at the August 2007 workshop):

7.84.1 TIE agreeing a surprising and unexpiained serious dilution of the Infraco’s main
performance security (as required by the ITN) from an ‘on demand' bond to an
‘adjudication’ bond. This was corrected and re-negotiated to an ‘on demand' bond in
early October 2007 before BAFO;

7.84.2 TIE agreeing a glabal Infraco liability cap of 10% of contract value without any of the
usual carve-outs and without TIE having any knowledge of an actual Infraco contract
price at that paint. This was corrected and re-negotiated before BAFQ to twice that
amount, 20%, an industry norm, and with proper carve outs;

7.84.3 TIE agreeing a 15% cap on LADs when TIE had not even begun to consider how the
Infraco Contract LADs for sectional and substantial completion would be calculated

and what contractual trigger mechanism would be set; and

7.84.4 TIE agreeing to an additional defined Compensation Event (for MUDFA events)
without TIE having any knowledge of what the Infraco construction programme critical
path would be.

7.85  The real damage was the irrecoverable ioss of § months of negotiating time and that bidders had
formed the impression that TIE was not serious about standing by the instructions issued at ITN
stage that only certain contract provisions were open for discussion.

7.86  What was apparent to me by mid October 2007 was that neither bidder had been made to engage
on key Infraco Contract terms in a systematic manner in order to expose clear outstanding
commercial points and evaluation differentiators. Rafher, the bidders had sensed an opportunity to
override the ITN rules which had been written to exclude negotlations of certain important risk
transfer provisions and to shepherd bidders into positions on the draft Infraco terms that could be
evaluated objectively. TIE's approach was to permit two different draft Infraco contracts to evolve;
one with each bidder.

7.87  This wasted spring and summer 2007 period in the end, seriously impacted DLA Piper’s ability to
negotiate on TIE's behalf properly in the way the ITN procedure had been set up to achieve. What
had resulted was “"open season” for the bidders to comment on and attempt changes to the draft
Infraco Contract and, latterly, for BBS to re-open anything it could. And there were instances of

commitments given after direct negotiation being withdrawn in the next session.

7.88  Geoff Gilbert knew about this. He was leading scme of the commercialflegal discussions with
BBS. He knew that | was trying to change back/salvage paositions from changes that had been
made whilst DLA Piper were off the Project. Bombardier later complained in their 2008 debrief that
DLA Piper had caused problems by not being properly instructed when we re-appeared as TIE's
lawyers in mid-September 2007. Our concern was that the suite had been drafted so that it
functioned together i.e. SDS fitted with Tram Supply, which fitted with Infraco and the ERs, which
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fitted with DPOFA, which fitted with MUDFA. That was especially important regarding the two
planned novations.

7.88  When Siemens instructed Biggart Baillie to do "due diligence" across the two Tram Contracts this
led to lots of individual changes back to the original language or new proposed language. That in
tum led to BBS negotiating on price or qualifications at a later stage due to the changes they
asserted that TIE had introduced after their BAFO bid.

7.90 DLA Piper had been asked by TIE to help design an effective and competitive procurement
process: an important part of the answer was to enforce the ITN rules. TIE decided to manage the
Infraco ITN returns itself. | recall trying to check at a later stage what the bidders had sent in by
way of clarification requests on the draft contract suite; TIE did not appear to have a coherent
record of this — or if there had been such a document, it did not survive Lesley McCourt's
departure.

7.91 Phil Hecht in my team was in charge of the draft Infraco contract issues list which grew, shray”
and grew, according to negetiation progress. The Issues List was updated following every majo
session. It was shared with CEC Legal at intervals to show what was being discussed and when, |
felt that this would assist CEC for any issues it wanted to discuss at the Legal Affairs Commiltee
and address TIE’s complaint that it would be asked — randomly —by CEC Legal for information
about that status of the draft Infraco Contract. To my best knowledge, CEC Legal never

commented back on it or showed particular interest in its use.

7.92  Geoff Gilbert was present at most, if not all, of the key Infraco contract negotiations. For many of
the meetings, as would be the norm on a project this size and negotiations of this intensity, there
were no minutes; the parties took away tasks and the result appeared in the next round of drafiing,
if the principle had been agreed. Geoff tocok notes on occasions but | imagine that many of these
went with himm when he left TIE. Geoff was in 95% of the 2007/8 contract meetings where
contractual and linked commercialffinancial matters that | believed to be significant Weré being
r;iscussed and we had detailed updating Issues lists. That included any clauses with a finangi~!
impact, performance sanctions or risk transfer, for example: consents, design control, chal‘_
‘prnvisions, liability caps, indemnities and performance security. As | discuss below, Geoff Gilbert
negotiated the commercial and contractual components of SP4’s PA1 and the specific language in
it, as well as the redraft of Clause 80 (TIE Change) which became the version finally adopted on
TIE's instruction for the Infraco Contract. ’

7.93 BBS Confirmed as Preferred Bidder — October 2007

7.94  BBS was confirmed by TIE as Preferred Bidder in October 2007. As preferred bidder, BBS just dug
in more behind its qualified bid and indicative pricing and began o resist and exert control on TIE's
programme to Infraco Contract award. TIE's aim in creating urgency about Infraco contract close
out was, in part, to force BBS to “come clean® on issues that were sticking. In fact, this approach
had the opposite effect. BBS continued to exploit its increasingly secure position in order to extract
more money and improved contractual pasitions from TIE. The only obvious — and fairly remote —
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risk for BBS was their irrecoverable bid costs if the Project was shelved entirely, Otherwise, BBS
was very comfortable in trying tactics to dictate issues on programme to close, the pace of
negotiations but above all in maintaining its consistent position on risk limitation and protections

from MUDFA and SDS and its heavily qualified pricing and construction programme.

As preferred Bidder, BBS were the masters of the situation to a significant degree because of TIE's

,need for an approved business case. | believe that for political and public perception reasons, TIE
viewed it as essential to obtain approval for the business case at the last full council meeting of
2007. This pushed TIE to down-select Tramlines too early and removed important competitive
tension. This decision was also a key trigger for the timing of the Wiesbaden negotiations and the
negotiating leverage that BBS then began to enjoy.

Moratorium / Extension of Procurement Programme

While the BAFO submission evaluations were on-going in October 2007, | suggested to Geoff
Gilbert that TIE couid call & maoratorium, while SDS were instructed to retrieve delay by

" accelerating their design drawings production and CEC Planning and Roads mobilised to match
this with their approvals team and MUDFA pushed to complete work in order to clear identifiable
sequential sites. He said that the political imperative for progress towards contract award was too
great to insert a pause in the ITN pracess for the Infraco Contract, even though TIE was entirely at
liberty to notify bidders that this was going to happen. My perception was that he was worried that
a procurement hiatus would have exposed TIE to serious gquestions about the management of the
procurement. They would have been asked what had been happening since they went to market in
2005 and appointed a designer and what had been happening for a year with the MUDFA
contractor on the streets in Edinburgh. My opinion — and | said this to Geoff — was that it was
unlikely that either bidder would have withdrawn simply because they were instructed to wait out a
defined period for given and cogent reasons.

| again raised the idea of a procurement moratorium with the TIE management group in the first
management meeting post-Wiesbaden on 8 January 2008, on my return from annual leave (see
para. 7.221). My perspective focused on what | was seeing from BBS in terms of engagement on
the Infraco contract terms and the fact that TIE no longer had the leverage of competitive tension.
Neither an extension to the procuremen-t programme nor a procurement moratorium seemed to
appeal to TIE due to: (i) TIE's perception of mounting political pressure for announcements about
contract award and when trams would be running; and (ii} | believe, the fact that a procurement
prolongation would have directly exposed TIE's own shortcomings in project and procurement
management and CEC's performance on design consenting. There was also CAF patiently
waiting, with its contract price and terms agreed but possibly less ﬂegible as regards delayed
supply in order to accommodate the infrastructure contract - clarity on which was not really
relevant for CAF - whereas material purchasing costs and related risk of inflation over time were.

I recall TIE had been making a number of media announcements prior to full Council approvat in
terms of the Project being "on target’ for PSCD. Those service commencement dates had
engendered a lot of discussion with BBS, who were saying "you have said that in public, but that is
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not what our programme — as it stands now with qualifications - is going to deliver”. TIE had an
immediate dilemma where they had gone public about trams running on Princes Street on 'x’ date.
B8, in the meantime, had not actually produced an unqualified construction programme by mid
December 2007, because they could not based on the SDS design they had been given by TIE
and the status of MUDFA.

7.100 An extension to the procurement programme would have given TIE time to have a rethink on the
whole novation strategy for SDS. There could have been a decision to say "ok, we want SDS
simply to work up to this point and give you this scope. You will take that design as yours and from
then onwards you are going to preduce your own design. We will accept it will take you more time
and there will be a price for that, but it will be a clean break. Here is a design that we have. You do
your desigh and you re-bid on that basis against the ERs".

7.101 | also discussed this with Geoff Gilbert after a 16th January 2008 (I believe the date is exact) SDS h
meeting.” | was involved in the bid evaluation process, but only the legal component with the
BAFO bids evaluation that was presented to the TIE Board. What | said in that discussion(
October 2007 was that these bidder positions were barely capable of evaluation and differentiation,
given the very truncated period that had been available to engage with the bidders on the Infraco
main contract terms and their studied avoidance of any real commitment. | raised with Geoff the
issue of extending the procurement programme, given the well known status of the SDS design
and because the proposals, pricing and scope were immature, to allow SDS Provider time to
accelerate design production so as to service both MUDFA and Infraco bids. 1 advised Geoff
Gilbert that TIE had got two interested and invested tenderers and, in my opinion, they were not
going to drop this Project because the client asks to extend the contract award programme for a
guantified further time period. It is not that unusual for a client to require more time and the
tenderers would have understood entirely that there was an issue with the design and that dealing
with it would improve the quality of their bids and their own abilities to understand the project scope
better. There was no reaction to my suggestion.

7.102 | was also aware that to close out the contract in less than a month — TIE's planned contract clo
date at this stage was 28™ January — was impossible in terms of producing the technical, financias
and commercial information to complete the then 42 Infraco Contract Schedules (the EAL
Schedule 43 arose later because CEC had forgotien to close out an important matter at the
airport). TIE could not complete that information without co-operation from BBS and BBS would
only co-operate on their terms. This was exactly the issue for TIE in terms of the strength of BBS's
negotiating position.

7.103 | discussed the issue of a moratorium for a third time in the meeting on ¢ April (discussed at paras.
D -}. This followed a meeting with BB where they had come back for more money, and I advised
TIE that they had to put a stop {o these demands. | advised that one way of stopping would be to
put a hold on the procurement and stabilise the problems. Another way would have been to tell B8
that under the TN rules, TIE was at liberty to down-select them as a preferred bidder because that

™ discussed at paragraph 7.229
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was the third or fourth time that BB had come into the room and wanted more money. This was
me, as the legal advisor who has been helping TIE prepare a procurement strategy, saying "your
procurement strategy is in serious trouble. This is now a point of no return and you need to be
careful about being confident that you can just bundle through this and sign a contract and

everything will be ok."

| have no knowledge of whether TIE ever discussed an agreed pause in the procurement with CEC
or Transport Scotland or directly with BBS, CAF and/or SDS. The CAF tram supply contract had
been completed and initialled in readiness by TIE and by CAF for several months at this point in
early April and | believe CAF may have already started long-lead item production runs.

In my opinion, If TIE had introduced a waiting period in the procurement to allow SDS to
accelerate design approvals and improve the completed scope and quality of design production
and for MUDFA to deliver sites with the logic for a sequential construction programme, this could
not have failed to reduce the compounding delay and the massive contract cost increase caused
by the entirely unmanageable number of Notified Departures claimed by BBS under Pricing
Assumptions in particular PA 1 in SP4 within a few weeks of Infraco contract signature. BBS would
have had an improved design picture of the scheme to price and a site for which TIE could have
insisted that BBS draw up a construction programme with a proper critical path. TIE would also
have had an improved factual platform from which to resist further BBS contingent pricing and risk
protection demands and more SDS design with which to address the MUDFA blockage.

TIE knew perfectly weli what the financial, commercial and programme consequences of
proceeding with sericusly incomplete énd, in some cases, deficient SDS design and an
irretrievably delayed MUDFA were going to be. Willie Gallagher summarised and explained these
to CEC senior staff oni the 12" December 2007 at a meeting | attended”™. TIE management's
responsible and most senior executives simply decided to gamble by accepting responsibility for
those consequences plainly set out in the agreement they had reached in Wiesbaden. They did so
by transferring those consequences and their obvious major related time and cost risk back to TIE
by way cf the technical, commercial and confractual protections for BBS, and the permitted scope,
programme and pricing qualifications stated in the Wiesbaden Agreement and incorporated into

Infraco contract through SP4.
Bid Evaluations in October 2007 and the Construction Price — early 2008

The financial, technical and commercial components of the BAFO bid evaluaticns were central
project procurement tasks that were carried out by GeoffyGiIbert and Matthew Crosse in isolation
from cther TIE management. | understoad that many of the two bidders' technical solutions were
indicative only, since very significant parts of the scheme were not designed at all, many designs
were outline stage only and no design had been done by SDS at all for the Siemens component of

the scheme —systems Installation.

7 See paragraph 7.146 .
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7108 It was explained to the TIE Board that the two bids had been massaged by something that was
called "normalisation” in order to produce comparable capital expenditure outcomes. A key cost
differentiator used in the evaluation was reported to the TIE Board as the pricing requirement for
Network Rail tram power electrical immunisation works: BBS had in some way expressed a
willingness to share/value engineer this cost. Tramlines had nof. In terms of its overall
insignificance within the scope of the infrastructure works, this appeared to me at the time to be a
guestionable choice of p'ricing differentiator. In terms of the legal evaluation, BBS's position by the
deadline aithough very much a product of the extremely limited time (less than a month) we had
had to set meetings and force out agreements. Despite BBS own lack of engagement, their
offering was more cogent than Tramlines. Tramlines had failed to give responses to various key
financial contractual points, in spite of being given more time to get Canadian corporate counsel's
input.

7.110 | was given no real insight into the BAFO commercial, financial and technical bid evaluations by
TIE, except what | had heard from both bidders during those contract negotiations in the time left
before BAFQ: that their BAFOs would be technically very significantly incomplete and hea\.(
qualified as to price, scope and construction programme. And that is exactly what TIiE
encountered.

7111  The bid evaluations and selection of BBS as preferred bidder were followed by the Wiesbaden
Agreement and SP4 which, in essence, significantly undermined that very short autumn 2007
period of DLA Piper work attempting to settle main Infrace contract terms and changed the course
of the Infraco contract procurement. There was no equivalent of SP4 in tﬁe ariginal ITN contract
suite documents, nor was there when BBS was selected as the preferred hidder. Nor would | have
expected there to be a completed pricing schedule at this stage in a procurement. | discuss my

perspective on the Wiesbaden Agreement and SP4 in detail later.”
7.112  Impact of SDS and MUDFA Delay

7.113 | have already discussed the prime importance to TIE's procurement strategy of the SDS ar~
MUDFA contracts being performed to programme to give a clear “landing strip” for the on sirge.
infrastructure installation works to the Infraco contractor and the consequences of this not having
been delivered.

7.114 TIE, as SDS's contractual client and CEC, as both pianning authority and the statutory Roads
Authority, had complete factual and technical visibility into how the SDS contract was progressing.
TIE aiso had TSS expertise on hand to support analysis. By early 2008, in addition, TIE had BBS's
views as its preferred bidder on the status of the SDS design.

7.115 DLA Piper did not need to explain to TIE {or be instructed by TIE to explain to CEC) that the design
production and design approvals and utilities diversions were late and that this would impact the
Infraco's construction programme, resulting in potential major financial consequences for TIE and
CEC. Those two contracts — SDS and MUDFA- were heing managed on a da'y-to-day basis by TIE

"ot Paragraph 7.177 et seq.
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themselves and CEC was intimately involved in the SDS design processes in its role as
contractually nominated primary design approval body and Roads Authority. The links and direct
dependencies between the SDS design delivery programme, the MUDFA utilities works
programme and the Infraco master construction programme and sequential mobilisations had been

central in TIE's scheme procurement and engineering plan for over 4 years.

CEC had direct visihility into both the contract management processes through Duncan Fraser,
their liaison officer seconded to TIE, and through Andy Conway in charge of CEC Planning's role in
the SDS design review — which was to ensure that CEC planners’ requirements on the many
aspects of scheme design were accommodated and prior approvals granted. TIE was feeding
information to the bidders by means of "bidder bulletins".

| bhelieve it is entirely reasonable to assume that the relevant individually and collectively
responsible CEC personnel must have known by early 2008 about these central failures in TIE's
procurement strategy and CEC Planning/Roads Authority key role in those failures. Any other view
about CEC's knowledge would simply not be credible on the facts —particularly in light of the 12"
December 2007 meeting | had attended. It was certainly not a legal mandate function for DLA
Piper to step in and fill that knowledge void. It was for TIE to report to CEC on the progress of its
two major advance works contracts in’ the Project's long-established procurement strategy
(MUDFA and SDS) including regarding any delays. The BBS proposed datas for Infraco contract
practical corr{pletion and public service commencement were still moving six months after
preferred bidder appointment, and that was manifestly because there was insufficient design and
no clarity on MUDFA sites release.

In discussions with CEC Legal following DLA Piper being reappointed to lead the Infraco Contract
negotiations in September 2007, | told Gill Lindsay in CEC Legal that | could not advise at that
point if the Infraco Contract, in particular, would be fit for signature by the end of that year — which
appeared to be her focus. This was because both the bidders were already pushing out the
boundaries set by the ITN which TIE had not enforced systematically. | stressed again, as |
had done at a workshop meeting in late August 2007 attended also by CEC Finance (Alan Coyle
and possibly also Rebecca Andrews, | belisve) that: (i) SDS was chronically late and that MUDFA -
was also latefin difficulty and {ii) these factors would almost cettainty result in qualified bids and
negotiations around amendments — at that point not quantifiable — to the Infraco Contract public-
private risk aliocation, as set out in the draft contract issued to bidders at ITN. TIE's approach on

the draft contract negctiations during April o September had already affected this.

BBS was effectively handed the advantage of being able to say: “if you want me to use your SDS
designer's drawings to deliver the ERs and you are giving me that design piecemeal, fing, but then
I will price the work piecemeal. You must take the cost risk of any of that design changing by
development or in some cases being created after contract signature from what | have priced using
BDDI. Additionally | cannct give you a clear construction programme with critical path activities and
a firm completion date because you are not able to show me where MUDFA has completed”. BBS
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repeatedly made the point that construction crews needed to work sequentially; leap frogging each
other as overhead support installation and line rigging and installation followed track laying.

7.120 Siemens appeared obsessed with hidden risk and instructed Biggart Baillie {Martin Gallagher)
accordingly. | advised both Steven Bell and Geoff Gilbert to take a firm stance with BBS and SDS
and say that the novation was simple and already part of the pre-agreed package. But we ended
up in very detailed negotiations due to the state of the design (late and only partial) and, frankly,
the way that the SDS contract had been loosely managed by TIE from its signature in 2005.

7.121 The factual situation on the two major advance works contracts had created a post BAFO
stalemate. Instead of firming up its technical and commercial bid proposals, its construction
. programme and pricing, BBS simply sat with a heavily qualified and partially priced offer. TIE
attempted in vain to extract commitment from BBS to remove qualification and offer a lump sum
fixed price. BBS refused, with consistent reasoning and Richard Walker made it clear that his
German senior management were cantrolling what BB would commit to. From my perspective and
following the 12" December 2007 meeting with CEC, this lead directly to TIE's decision to say(
BES that TIE wished to engage with BB Wiesbhaden.

7.122 The intervention of BB Germany (Richard Walker) -~ December 2007

7.123 | had had a conversation with Richard Walker, managing director of BB UK Limited (who was the
Consortium lead) which | would place in early December 2007, in the first floor Telfer/lIsambard
Kingdom Brunel meeting room at TIE's City Point offices. The main meeting had broken out for
some reason, but in the room with the two of us was a Pinsent Masons junior lawyer (his name
escapes me now) and | think lan Laing of Pinsent Masons may have also been in the room but on
his mobile to his Glasgow office. At any rate Richard spoke directly to me.

7.124 The conversation went something along these lines: RW: “Andrew, | hope you realise how much
more this job is going to cost them” AF: "what do you mean — in variations?' RW: "No, [ mean
because we cannot price the job properly and we are not prepared to take the risk of the SDS
design being so rank and so late.” Richard used quite graphic language and | recall in this meet(ﬂ
he had referred to the subsurface under Leith Walk as ‘'tinkers' shite’. AF: "So how much, then? *
RW; "£80 million or thereabouts’. | reported this conversation to TIE management later that

afternoon.

7125 1 was taken aback by the bluntness of what Richard was saying to me, an adviser as opposed to a
principal, but | realised he had sort of blurted this out because of the intense pressure he was
taking from BB Aktiengesellschaft head office Wiesbaden not to take on the Project without cast-
jron protections, when the true scope of the civils and the real (as oppoéed to assumed)
programme constraints caused by MUDFA were very hard indeed to define.

7126 Indeed, long after the Infraco Contract was under way, at the formal event held
at Edinburgh Castle to celebrate the M80 Project Financial Close in 2009 {a project on which DLA
Piper had acted for the lending bank club), | sat at a table with Richard Walker and his wife. He
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repeated to me how he had stressed to TIE in late 2007 that their publicly visible budget was not
going to be anything like enough and that he had never been authorised by his head office at
Wiesbaden to provide a fixed price — in fact, the exact opposite. His wife told me that the situation
in 2007 (when TIE had its own pressure point of requiring a fixed price against a seriously
incomplete design and a chronically late MUDFA) had come close to ending Richard Walker's
career at BB UK Limited. | told TIE {David Mackay, | believe) about this conversation but by then
the battle lines were drawn.

7.127 | met with Daniel Haussermann, BB's in house counsel, with TIE's approval at this 2009 dinner
event which he also attended. This was at the height of the impasse over BBS refusing to mobilise
- Danie! Haussermannand | had enjoyed a sensible rapport due to meeting him in Vienna on
another unrelated German roads project opportunity and working on the other side on the M80
financing. He asked for a private informal meeting. This was to see if a door to reach compromise
could be opened. Having cleared this with TIE management, | had breakfast with Daniel the
following morning at the Caledonian Hotel. He told me that BB were not going to back down and
that they were confident of their rights, He told me that this had been a BB Wiesbaden senior
management standing instruction (due to the state of the SDS design at BAFO and based on what
TIE management had agreed in Wiesbaden) and would not change. | told him that TIE would
continue to use the Infraco contract to oblige BBS to mobilise properly and proceed with the warks.
| also said that reputational damage for BB was inevitable, no matter how strong they saw their
position but that TIE might be prepared tc be conciliatory, if BES showed good faith and real intent
by starting meaningful works and haiting the stream of Notified Departures. | said from what | knew
of the figures, what BB appeared to want was simply unattainable by TIE for the Project. We
parted amicably but with no sense of having opened a door. | reported back to TIE and that ended
my involvament in this approach.

7.128 Returning to the Telfer/lsambard Kingdom Brunel room in December 2007: | had no instructions at
the time fo react in any way to the information referred to at paragraph 7.124 and | was not
responsible for negotiating commercial or financial matters for TIE. | do recall telling Richard
Walker that if what he said was correct the Project — net just TIE — had a very seriocus procurement
problem indeed.

A

7.129 | reported my conversation with Richard Jeffrey and my views on it to TIE senior management
pretty much immediately in a management mesting later that afternoon. | do not recollect what
type of TIE meeting this was in or whether minutes were taken. But it was in part effectively a
debrief on the meeting with BB that had taken piace. 1 cannot now be absolutely sure but | may
have also told Stewart McGarrity and/or Geoff Gilbert beforehand. | am pretty sure that, given this
information from Richard Walker who was still in the building, | looked for the most sénior TIE
executive present and available and reported my conversation with RW privately ‘verbatim’. | was
there to give TIE ;nanagement my views on information that 1 had received on the spot. | was not
waiting for some formalistic process to pass this information an. We were in live meetings with BB
and we were coming up to imminent work stream deadlines, within the entire compressed Infraco

procurement programme.
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7.130 My memory is that the reaction from TIE was a mixture of disbelief and mild derision. But pretty
soon after this date, TIE must have engaged on more direct and urgent pricing discussions,
culminating in the Wiesbaden trip by Willie Gallagher and Matthew Crosse in December 2007,
which | discuss in paragraph 7.177 ef seq below. There is every reason for my belief that this was
TIE's effort in trying to reach last minute agreement on price, programme, scope and the effect of
design status and MUDFA. All of these matters had been firmly reserved and qualified in the BBS
BAFO bid and were very clearly still alive, judging from some correspondence from BBS to TIE
which | was shown by Willie Gallagher very shortly after my conversation with Richard Walker.”

7.131 That short conversation in December 2007 with Richard Walker highlighted to me again the fact
that TIE and BBS still had no agreement regarding the construction works price and that BBS were
still concentrating on the fact that the SDS Design and MUDFA positions prevented them from
pricing and programming their proposals — whether TIE liked this or not. This was approximately
two months after BAFO and after appointment of BBS as preferred bidder.

7.132 | am asked if | made anyone at CEC aware of my conversation with Richard Walker as describ(
at 7.124 to 7.129. | did not and my answer is the same as my answers to all questions about DLA
Piper relaying information to CEC. CEC Legal, my counterpart, expressed no interest in being
involved in any Infraco negotiations. My conversation with Richard Walker had been part of that
process and | advised and reported to TIE and | cansidered, and still consider, that | was entitied to
assume that TIE would provide CEC with all the informatié:n that CEC required. This was in fact
commercial and financial information about project scope, cost and pricing given to me informally
by the BBS consortium’'s most senior executive - and | reported it immediately to senior TIE
management. It was not appropriate at all for me to become involved in somehow reporting this
information separately to CEC. | recall having a further conversation with Richard Walker on similar
lines to the one | refer to at paragraph 7.123. | discuss this at paragraph 8.51 below and | reported
that to TIE management also.

7.133 This nervousness and intervention by BB Germany was for a number of obvious reasons — all of
which TIE management knew and on which | also stressed my view to them at the time once | I*(
realised that Bilfinger Berger Aktiengeselischaft was controlling the bid by its UK subsidiary:

7.133.1 all the tram civil engineering works were going to be done by UK based
subcontractors, none of whom had signed a proper subcontract at this point, so their
subcontract pricing was heavily qualified and largely indicative only since there were
limited approved drawings for BB to give to its proposed subcontractor's estimators.
BB (UK) Limited was completely reliant on the prime subcontractors to price scope. |
do not believe that many quality subcontractars in the UK had direct experience of full
scale engineering works for a tram praject and even fewer in the Scottish market;”® BB
UK had completed a Scottish schools project, 1 think, and was bidding for the M80

’® Discussed at paragraphs 7.123 - 7.125

76 BAM perhaps did — but Siemens, not BB, for overhead instailations, had subcontracted them. The serious
claims/cross claims on the Nottingham tram project were well known: the track layout/overhead linefiram
pantograph had not aligned so that when a tram went round a curve during trialling, there were power pick-up
problems.
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Stepps-Hagys Project | had doubts that TIE understood just how important the
subcontracting chain was. | told Dennis Murray, Geoff Gilbert and Steven Bell about
the problem and | raised the issue at TIE managément r,ﬁeetings. | insisted that TIE
break off the main terms negotiation so that BBS told the truth.

7.133.2 Pinsent Masons eventually phoned me to say their subcontractors, as at mid/late-April
wers on Ieﬁers of intent only and therefore no collateral warranties were available and
there were no key subcontract for TIE to see. | advised TIE exactly what | believed BB
had done at BAFO: what they had done was to use very basic subcontractor pricing
build ups from the Scottish contracting market. | advised them that if TIE did not
provide the subcontractors with a design or Bills of Quantity, then BB UK would only
provide TIE with indicative prices. And | advised TIE that this is why BB Wiesbaden
had suddenly weighed in after BAFO — they had an overseas project where the pricing
had been produced based upon non-binding estimates from local subcontractors. BB
was a managing contractor: they had no UK work force or real presence. They had no
UK based ability to price tram installation work themselves and Bilfinger Berger AG in
Germany was not at the time involved in any new European tram schemes. They were
relying on a subcentract chain to tell them what the civil engineering costs would be (in
other words, those subcontractors’ quantity surveying resources looking at SDS
designs and the ERs). Indeed, as is clear from the Wiesbaden documentation, BBS's
BAFO bid construction programme and its revisions were compiled and presented by
an external programming consultant, not by BB itself. TIE knew this. See also
CEC00619254 where | advise TIE that BBS ware sensitive about their subcontracting

arrangements.

7.133.3  And so: with seriously incomplete SDS design at BAFO and continuing thereafter, BBS
had not been able to provide subcontractors with encugh information for programming,
pricing materials, quantities estimation, labour, plant and build methodologies. They
had no other reliable conventional means of pricing the construction works required to
deliver the ERs. BB Wiesbaden, having audited the post BAFO bid position of its UK
subsidiary - in order to prepare for a Bilfinger Berger AG main Board approval for the
Project - was controlling this situation and, as | understood [ater in 2009 from Richard
Walker, had at this peint in 2007 imposed an absolute bar on BB UK agreeing any kind
of lump sum price with TIE. | had a good idea how BB Germany would be approach an
overseas bid from my five years working in Frankfurt at a major German construction
concemn and | advised TIE senior management about my views - which were
consistent with what BB UK was writing and saying to TIE.

7.133.4  the Project scope was not detafled out by a complete SDS design. Various important
structures were missing and BB's due diligence had already found fault with SDS
design quality and BB were required to novate the designer. Wiesbaden's
Kalkulationsabtellung (Estimators) would have locked at the pre-bid report on SDS
design and reported that they could not verify the construction price foar BB AG main
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Board approval. | told Willie Gallagher and TIE management my views on this, again
based on my experience working at BB's main German domestic market competitor,

Phillip Holzmann AG, for five years in Frankfurt;

7.133.5 BB as a Group had never been the main construction partner in a consortium building
a compiete light rail scheme in the UK. BB UK Limited itself had been in existence for
around 10 years with limited track record;’’

7.1336 BB was aware that CEC had attempted a £50 million guided bus scheme in the past -
out near the airport - and this had collapsed. Balfour Beafty was the confractor on that
project; and

7.133.7 MUDFA was in serious delay and this was very evident.

7.134 And so: TIE's solution to project scope uncertainty was to agree to take back an unmeasured and
unpriced consequence of incomplete scheme design and MUDFA delay/nterference risk and then
somehow count on being able to sort out the overall time and cost outcome post-contract awa
But in the Wiesbaden Agreement in December 2007, BBS compounded TIE's problem by ensuring
that any such solutions would always be entirely on their terms, as was very obvious from SP4,
which followed directly out of the Wiesbaden Agreement and which TIE developed itself.

7.135 Lead-up to Wiesbaden Agreement

7.136 As introductory background to what | say below about a series of key meetings: | became aware
from TIE management meetings (following the BAFO bids evaluation in October 2007) that BBS's
BAFO bid was seriously deficient as regards its approach on pricing and construction programme
for a complete scheme and that it contained a fully reserved position as to the production of a
master programme for construction, systems instailation and vehicle testing, with a coherent
critical path to substantial completion — effectively the end date for tram trialling - at which point the
tram scheme could begin the process to reach authorised PSCD, | understood that the immature
state of the BBS BAFD bid was the direct result of the lateness, quality and unavailability of S[(
design, as well as the MUDFA works situation also compounded by missing SDS design.

7.137 | recollect, as | have mentioned earlier at para 7.130, Willie Gallagher showing me some letter
correspondence (plus some e-mail exchanges, perhaps) - between BBS and TIE (Richard Walker
and Scott McFadzen to Willie Gailagher) in which BBS was making the point to TIE that BBS had
not been able to, still could not and would never fix price and programme against immature or non-
existent design and incomplete work scope. This position was reaffirmed in emails again from
Richard Walker to Geoff Gilbert on 18" and 20™ December 2007 which | have now seen (see
below at paragraph 7.191).

| knew its first CEQ, Gerhard Becher, who was a personal friend from my time in Gemany in the 80s. He was
an early enthusiast for BOT or PFI-PPP, as was cafled in the UK.
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7.138 This was also evident to me from what BBS had been raising in the limited number of Infraco
Contract main terms meetings we were able to arrange from September and to mid-October which
| was managing, instructed by Geoff Gilbert.

7.139 It was no surprise in answering the questions which have now been put to me to see this affirmed
in CEC01482234, BBS's letter of 12th December 2007 to TIE, providing an update about their
BAFO submission. From this, | now understand why the GEC-TIE meeting on 12" December 2007
at Wiesbaden played out the way it did: TIE and the CEC Project Executive Group understood with
ctarity from BBS's letter that BBS were: not offering an identifiable lump sum price aftached to a
defined scope of works nor were they offering an unqualified and complete construction
programme with build methodologies and system and fram vehicle testing regimes for a fixed
PSCD. Little had moved essentially from their BAFO bid position - although contract terms
negotiations had happened and rescived various sticking points.

7.140 As time moved on towards the date for the last CEC full Council meeting in December 2007, |
became aware that TIE was in very urgent discussion with BB, in particular in an attempt to get
some form of commitment on a construction price and committed construction’ programme,
although DLA Piper played no part in this. My impression from what TIE managers told me was
that these discussions were on-going at CEO/Project Director level but were not productive and
that BB Wiesbaden was now confrolling matters, not BE UK Limited. BB was not gcing to move on
its heavily qualified bid, reservations and indicative pricing. Internal due diligence on the state of
the SDS design had, BB were saying, reinforced this position. As had, | am sure, their discussions
with SDS concerning the reasons for the lack of prior approved design: CEC Planning and Roads
Authority performance. | had the impression that Willie Gallagher was speaking to CEC senior
officers about the situation but | was not involved.

7.141  On 11 December 2007, | attended a TIE management meeting chaired by Willie Gallagher. The
agenda covered: TIE's need to have formal sign off in hand (before CEC officers sought Full
Council approval for the Project proceeding) from TIE's executive management committee, TIE's

Board and the Tram Project Board.

7.142  Willie Gallagher said that Phil Wheeler, the Lib. Dem. CEC transport convener and a TIE Board
Member, had raised concerns about BBS' reluctance to commit to a clear construction programme.
Willie Gallagher said that BBS had now toid TIE that they were revising their indicative programme
to account for; Traffic Management (e.g. sireet closures and issue of TTROs); serious MUDFA
delay; SDS design production and approval delay and SDS design quality; and emerging major

fresh assumptions.

7.143 Indications were that the PSCD was moving out to March/April 2011 because the BBS construction
programme was extending. This, he said, would need explaining to CEC carefully. He was due to
have an update from BB's Richard Walker later that day at some point.

7.144 | think | aittended only part of this meeting, due to conflict with my need to address contract

draftingfissue analysis following the last BBS Infraco contract terms session.
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7.145 On Wednesday, 12" December 2007, two back-to-back meetings took place. Following a short
meeting at TIE’s offices | describe below, | attended a meeting at CEC offices. At this CEC-TIE
meeting, | provided CEC’s Project Executive Group with my views as part of TIE's briefing
regarding: SDS desian risk transfer and MUDFA delay and their impact on pricing, programme and
the procurement strategy's risk transfer. TIE and CEC discussed how the status of the Project
would be reported at the Full Council meeting in order to achieve approval for TIE to negofiate the
transaction to Infraco Contract award and how this tied into grant funding approval from TS. |
return to this CEC-TIE meeting below but first | discuss a prior meeting of the TIE executive
management group. '

7.146 | attended a TIE executive management group meeting on 12" December at City Point, chaired by
Willie Gallagher. The meeting was in preparation for a briefing to what seemed to be called the
CEC “Project Executive Group” — not the TIE Board, not the Tram Project Board and not the Tram
subcommittee. This was my first involvement with this group. Willie Gallagher gave a summary to

- his managers of where TIE thought the Infraco procurement had reached.

7.147 Infraco Contract terms would need to be settled for Close. No date was discussed. | explained
briefly where | believed TIE had reached with BBS and that BBS were holding back and using their
consortium’s preferred bidder status, with Siemens not rezlly engaged at all — they had not
aitended several main contract terms meetings. ’

7.148 Willie Gallagher said that BBS had “screwed up” their pricing and their programme. Richard Walker
had now told him that £498 million was no longer feasible and that BB Germany's Wiesbaden
group management was invoived in re-thinking this after an internal review had raised significant
concerns about the BBS BAFQ tender submitted to TIE and project risks.

7.148 There was, Willie Gallagher said, a new serious issue with MUDFA at the Haymarket-Dalry Road—
Maitland Streei— Grosvenor Street—Marrison Street intersection.

7.150 Willie Gallagher then talked about 'deal parameters’. | took this to mean TIE's strategy to get BES
to remove qualifications from their pricing, construction programme and PSCD for trams. He s3
that the CEC staff report to be submitted by 14™ December 2007, in two days’ time — prior to the
Full Council meeting — would have to be qualified as to scheme scope, design delivery/risk
{transfer} and BBS construction programme. | understood from this that TIE would not - and could
not - be reporting a fixed price for construction to CEC and Transport Scotland.

7.151  Willie Gallagher then reported that BBS had already put back the PSCD to March 2011 and that
this date still required various assumptions that could have cost and time implications for TIE and
CEC if they fell. He said this was a concern because TIE had aiready given media briefings about:
“trams on the street in late 2010.° | da not recall discussion about what the new BBS assumptions

were at that point;

7.152 CAF needed to be kept informed of the revised PSCD because of tram production and shipment.
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SDS were already saying that the chronic delay on design production and CEC prior approvals of
their scheme design might cause SDS concern over their novation to BBS due to the unanticipated
scale of remaining design to be produced with BBS as their client.

Because of serious ground condition problems under Leith Walk and the decision not to lay track
down to the Foot of the Walk, the Piccardy Place tram turn-around concept was now a scheme

change that SDS were saying would be a significant variation under their design mandate.

Willie Gallagher then said that he would be meeting personally with :L\ndrew Holmes, CEC Director
of City Development, as well as with others at CEC to discuss: how the CEC report would be
written to capture the existence of these “risks”; what the authority delegation from CEC to the
Director of City Development and then to TIE would be and; what “services menu' TIE would be
authorised to deliver for CEC under a revised Operating Agreement.

To assist Wilie Gallagher in his discussion with Andrew Holmes, the meeting locked at the
delegation of authority for TIE to enter into the Infrace Contract — essentially to avoid the need for
any formal return to the Council, prior to Project Close. There was a connected project

governance paper being prepared by Graeme Bissett.

| did not have any direct instructions on what role | was to play at the meeting with CEC. After
probably 45mins, we then left in taxis from City Point to CEC new premises at Waverley Court,
which had opened in April that year.

The meeting with CEC officers was held in a large medern glass-windowed conference room
overlooked by the old Scottish Exscutive building on Waterloo Place. The attendees were to the
best of my recollection: Andrew Holmes, Gill Lindsay, Rebecca Andrews (CEC Finance), Willie
Gallagher, Graeme Bissstt, David Mackay (who was at that time, | believe, Chairman of TEL and
succeeded Willie Gallagher as CEO of TIE in November 2008), Stewart McGarrity and me.

Andrew Holmes explained in opening that a CEC officers’ report would be going out on Sunday
night, 16" December. Its purpose was to brief Councillors before their vote on the Project. Gill
Lindsay said that the Council would also know that a CEC guarantee of TIE's obligations would be
required. On TIE's instructions, | had already prepared this as a draft some time earlier. It still
remained under review by CEC Legal for sign off. | believe | mentioned that the approval should
not be totally specific to the draft. (This was because we had been unable to provide it to B8S,
pending CEC Legal's indication that they were satisfied with the principles and the language).

Andrew Holmes then said that: CEC officers had voiced concern on the level/number of project
risks entailed. CEC would need to be satisfied about the status of these and that TIE was
eliminating/managing them correctly. CEC was relying upon TIE to do this. Willie Gallagher replied

- that TIE was aware that risks could be a “show stopper” for CEC and that these would be handled

in line with the Operating Agreement, within a detailed TIE repeort. | do not recall gither seeing or
hearing about such a repart again. | said at this point that the conditions of the TIE Operating
Agreement were still being-re-settled with CEC and that the agreement would need to be in place
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to ensure that TIE's authority to contract with all Project counterparties was not challenged on
technical legal grounds later.

7.161 Andraw Holmes went on to say that by Monday 1 7" December, basicaily four days away, CEC
officers (and | undersfoad this to mean those in the room) needed confidence that: all major risks
were closed out and any remaining risks were capable of being closed out in a reasonable period
of time. | recall thinking that given what had just been discussed earlier at TIE and the previous
day, the first part of this was an impossible assignment. | believed then and | believe now that
everyone in the room on TIE’s and CEC's side knew that it was impossible that “major risks” would
be closed out since these were the very things that stood in the way of BBS (and specifically BB
Germany) agreeing to a clearly priced scope and a construction programme without its current
very clear, extensive contractual qualifications and reservations.

7.162 Willie Gallagher then summarised various risk issues in headings: Pricing, Utilities (MUDFA),
Design {SDS), Consents (planning approvals) being on the list. He said that all of these could
change with cost or time impact on CEC/TIE. Gill Lindsay mentioned a list that Colin McKen:
{CEC Legal) was compiling for the CEC report - this turned out to be to do with various papers
required for the delegated authority and the actual formal CEC Resolution (which | had told Gill
would be scrutinised by BBS’ lawyers). At this point, | said that CEC/TIE needed to be confident
that it could deliver site access to BBS e.g. no other public works on street, Traffic Regulation
Order management issues cleared and no MUDFA works constraints to complicate or compromise
BBS' construction and system installaticn programme and construction methodology. | said that if
this was not so, it would result in immediate prolongation and disruption claims from BBS and

reservations on mobilisation.

7.163 Willie Gallagher and Andrew Holmes then discussed the possibility of a "high level/summary
report that could be given to Councillors. There appeared to be consensus on this as a result of
earlier discussion. | do not know what this decument was or who was geing to praduce it.

.

7.164 Willie Gallagher then went over a list of individual issues. There was a lengthy discussion abg' "
First Scotrail, as the operator of Haymarket station and Network Rail, as the infrastructure owneé:.

These issues were essentially site access constraints at one area on the tram route.

7.1685 This ftriggered a general discussion about BBS's indicative construction programme and the
various assumptions underlying it. Andrew Holmes asked what TIE's backstop plan was if BBS
would not fix its programme. Willie Gallagher said that: TIE was carrying out a risk assessment and
that BBS’s programme could well entail increased cost through variations and prolongation. In fact,
| recall that agreeing to an extension to BBS's programme with a later PSCD in exchange for fixing
construction price became part of TIE's approach. But BBS did not sigh up to this.

7.166 Other third party arrangements were then discussed, all with potenfial to cause delay and
disruption. Again, the most prominent was Network Rail, where CEC had status (recognised by the
Office of the Rail Regulator) as a public body carrying out necessary Infrastructure works which
TIE might require to use if Network Rail was intransigent. BBS of course knew from the ITN that
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they would be required to work under a Network Rail's regulatory regime near the operating

railway.

7.187  Any notion that this set of formalistic arrangements could be closed out in four days, with BBS's
agreement to related risk transfer and Network Rail's requirement on indemnity, was pure fantasy.
Everyone knew that any dealings with Network Rail were always turgid, painfully siow and often
replete with problems with different Scottish and national approval levels — as it was already the
case here. And so: it was quite clear to TIE and to CEC that BBS would reserve their position on
the time and cost effect of this and that TIE were only beginning the process.

7.168 Willie Gallagher asked me to speak about SDS novation. | said that there was a significant risk to
novation as originally planned: SDS deéign was extremely late, as TIE was aware having been
project managing SDS for well over two years. At this point, | had not been informed by TIE what
was happening with the two claims that SDS had submitted te TIE: two fully documented 40 week,
£2 856,724 million acceleration and contractual disruption and prolongation claims.” BBS had
already pointed out that the issue of novation was now a commercial problem for them and had
flagged that their on-going due diligence exercise was finding serious issues with the state/quality
of the SDS design and the CEC planning approvals process.

7.1689 | made it clear to the meeting that | believed that BBS would continue to defend the quaiification of
their construction programme and construction price and, if SDS design was still both unavailable
and still evolving at contract close, BBS would seek contractual protection for this in the Infraco
Contract change mechanic, as well as a cost buffer. [ said, in short, that the MUDFA and SDS
design situation had a direct, major negative impact on TIE's procurement strategy on risk transfer,

I do not recall any further discussion on what | said.

7.170  Andrew Holmes then came back to what CEG officers needed by 17" December, namely:
7.170.1 Their own report;
7.170.2 Tram Project Board approval;

7.170.3 Their remaining "due diligence” (by Legal, Finance and City Development); | do not
know what this entailed;

7.170.4 A resolution to empower TIE to complete negotiations and enter a contract; and
7.170.5 Endorsement of the Final Business Case by CEC Finance.

7.471 There was more short discussion about: (1) linkage befween SDS design state (and BBS reaction
to being asked to fix a price and settle a programme) and BBS actual price being heavily qualified
(2) if, for CEC reporting purposes, this complex unsettled commercial position could be
encompassed by using a financial contingency. | de not recall any action or desired outcome for
this being stated in the meeting.

™ Paras 5.178 et seq
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7.172 There was a short exchange between Gill Lindsay and me on the subject of the TIE Operating
Agreement. | was concerned that the Operating Agreement had an express financial limit on TIE's
commitment authority (from memary, £500k). This generated instead a general discussion about
project governance (which | considered would very likely confuse BBS' lawyers about TIE's
authority to enter into contract and elicit questions).

7.173 Andrew Hoimes closed the meeting saying that CEC Project Executive would await TIE's report
and further updates. What update and when TIE gave it, | do not know. There was the personal
meeting that Willie Gallagher had mentioned earlier in the day he would have with Andrew Holmes
but | never heard further on this. Within four days of this TIE-CEC meeting, the Wiesbaden visit
took place,

7.174  On 14" Dacember 2007, Geoff Gilbert sent me a copy of a briefing that he had apparently given to
CEC staff, inc!ﬁding Director of Finance, | believe. | had not played any part in this. Reading it, it
did not contain anything which showed that TIE was about to compromise its procurement strategy
in order to try and obtain a construction price from BBS which would appear to match the availal
Project funding envelope. | do not récall Geoff Gilbert attending the 12" December 2007 meeting
which | discuss above.

7.175 What was still absent on 20" December 2007, eight days later, was the complete set of technical,
financial and commercial schedules to the Infraco Contract, as well as a committed BBS
construction programme with a critical path and end date. It was not impossible for me te envisage
moving the Infraco Contract terms and conditions to a conclusion within a reasonable period of
time. Bui assembly of all the technical and financial information required from both TIE and BBS to
populate the contractual Schedules methodically and quickly was entirely dependent on TIE and
BBS reaching all the necessary agreed positiocns and on BBS instructing its legal/commercial team
to engage and co-operate in closing out issues, not raising new ones.

7.176 The Wiesbaden Agreement — December 2007

7.177 The Wiesbaden meeting in December 2007 was TIE's response to its dilemma: no fixed price, (
construction programme and a technically immature and heavily gualified BAFO bid from BBS. My
observation of what CEC senior officials knew about this situation themselves in December
2007 (as informed by TIE and by DLA Piper) is very clear from the set of meetings | have discussed
immediately above.™

7.178 The driver for the Wiesbaden Agreement was the need for a final CEC staff report (informed by
TIE's recommendations) to the Council in December 2007 and TIE's report to seal Transport
Scotland’s approval of the Final Business Case and agreement on grant funding. CEC officers
needed to present a formal report to support the City Council’s vote on 20™ December 2007 on
approval for the Project. DLA Piper was not asked to play any role in these reports, Though | recall
seeing a draft of CEC Legal’'s report on CEC delegation to TIE. | did not know — and neor was |

7@ At paragraphs 7.145 et seq

33308626v2

TRI00000102_C_0160




161

asked by TIE to comment on — how TIE would report to and satisfy CEC personnel following the
12" December meeting, or how the CEC Project Executive Graup would respond to TIE's repart.

7.179 Those CEC staff and TIE reports had to verify, in essence, that TIE had firm agreement from BBS
onh pricing and programme, in order to ensure that the Project continued with all round confidence
that it could be delivered within funding budget and by a committed end date. DLA Piper was not
asked to play any role in these reports and | did not in fact see them in any form before they went
to CEC. | was not asked by TIE to consider how TIE would report to CEC following the 12"
December meeting or how the CEC Project Executive Group would use that TIE report to satisfy

their requirements.

7.180 DLA Piper played no role at all in the Wiesbaden Agreement. | was not consulted about the
Wiesbaden visit, though TIE knew that | had worked for five years as in-house international
counsel to a major German contractor, and spoke fluent German and personally knew a very
senior BB German executive. | was not instructed by TIE about expected outcome or about DLA
Piper's involvement in that nor do | recall being told in any TIE management meeting about TIE's
approach and objectives for Wiesbaden. None of my colleagues at DLA were consulted ahout this
either. | recall hearing that that TIE executives might be ftying or had flown to Frankfurt but was
neither informed about the meeting in advance nor asked to Input into the drafting of the document
that became known as the Wieshaden Agreement. | do not know why DLA Piper was not
instructed to assist with the Wiesbaden negotiations and the agreement in December 2007, given

‘our central involvement in TIE’s procurement strategy.

7.181 | understand that those from TIE who went to BB's head offices in Wiesbaden in December 2007
were Willie Gallagher and Matthew Crosse. Though he did not travel, Geoff Gilbert drafted parts of
the Wieshaden Agreement and, importantly, was instrumental in settling the exact wording of PA1,
which dealt explicitly with the transfer back to TIE of SDS design development and pest BDDI
creation risk. | have no knowledge of what Matthew Crosse and Willie Gallagher told Geoff Gilbert

about the Wiesbaden meeting itself.

7.182 There is a set of detailed e-mails on TIE's archives that | recall seeing much later in early 2010
(during McGrigors’ inquiry and the meetings for their written report to TIE) that show this with

clarity. Geoff Gilbert was neither an engineer nor a designer.

7.183 Stewart McGarrity, TIE’s Finance Director, did not go to Wiesbaden. | believe that he phoned to
ask me if | knew what was happening. | have no first-hand knowledge of who was there for BB and
Siemens. It is possible that Siemens were not present. | believe that BB's in-house counsel, Danisl
Haussermann, may have been in the background and that BB presented language which had been
in part pre-prepared by, ar had had input from, Pinsent Masons.

7.184 Alastair Richards at TEL, who dealt with the tram supply, called me regarding the Wiesbaden
meeting; probably shortly before he sent me his e-mall after the meeting had taken place. He
asked me if | knew what was happening and | said “no”. And so; on the 18" December, it was
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Alastair Richards, not Mathew Crosse or Geoff Gilbert or Willie Gallagher, who sent me an e-mail
attaching an unsigned and incomplete version of what seemed to have been discussed.

7.185 | did not know at this point who had been to Wiesbaden. | had a good relationship with Alastair
who | do not think trusted what Matthew Crosse, Geoff Gilbert and Wiillie Gallagher had said. He
expressed concern, as did Stewart McGarrity, on various occasions, both before this email and
afterwards, about how he was being kept in the dark. Alastair was a secondee from TEL and was
extremely diligent. He was one of the only people in TIE whe had straightforward light rail
experience, having been involved in the Copenhagen Light Rail project in a key capacity.

7.186 Alastair Richards had no set role at TIE In the Infraco Contract procurement and no role in
Wiesbaden, as far as | was aware. | found it exiremely strange that this document, which TIE had
discussed and apparently agreed at Wiesbaden, had been sent to me by somebody at TIE who did
not have senior line managerial responsibility for the Infraco Contract procurement.

7.187 My inability to reply in any detail —or even attempt to give legal advice - is clear from my email egf’
that afternoon, | could see what the document’s intention was but it was nothing like complete ana
| had no background to it at all. | asked if TIE wished to meet to discuss it but | did not get an
answer from TIE to allow me to think how | would deal with this before | departed on leave the next
day. | received no instruction from anyone. | did not know what TIE management's expectation
was and | could not have commented con the design development language in any event ~ for the

simple reason | explain below.

7.188 TIE had known for three months that | was going on leave to the Far East on 19th December. | do
not know when exactly the Wiesbaden Agreement was concluded, but { was sent it on the 18th
December (in incomplete form and with no briefing offered by the TIE management). | asked what
TIE wanted me to do with the draft document. | would remark that | am not able ta retrieve this
draft document itself in the form which | received it from Alastair Richards on 18" December 2007
but | have seen a draft document sent by Geaff Gilbert on 19™ December 2007 and believe this is
the same, save for the minor revisions marked by Geoff. The version of the Wiesbaden Agreeme*
which | received on 18™ December does not contain the language which subsequently becazic

PA1. This is confirmed in an email from Stewart McGarrity on 17" February 2010 as part of TIE's

internal review of Wiesbaden, which cites clause 3.3 in the draft. Consequently: this central PA1

language was inserted before the Wiesbaden Agreement was finalised. DLA Piper did not have
sight of it under 6" February 2010 (on first receipt by DLA Piper of the draft SP4 from Bob

Dawsaon), well after TIE had agreed this impartant language with BBS.

7.189 TIE's investigation two years later into Wiesbaden headed by McGrigors and interrogated by Tony
Rush established beyond doubt for TIE's new CEO, Richard Jeffrey ~as | knew already - that DLA
Piper ptayed no role at all in the Wiesbaden Agresment. | discuss this below.®

7.190 As far as | was aware, Steven Bell, who became the Project Director when full negotiations for the
Infraco Contract and SDS novation were on foot in February 2008, had had little to do with the

® paras 7.383 ef seq
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Wiesbaden Agreement, which was in turn the genesis for SP4. There was an uneasy relationship
between Geoff Gilbert and Steven Bell as a result — | think because Steven Bell felt that he had
been tied to agreements over matters such as: Base Case Assumptions and BDDI. | do not know if
a planned and detailed handover took place from Matthew Crosse and Geoff Gilbert to Steven
Bell, as from my perspective, Matthew Crosse simply disappeared in March 2008 and likewise
later in early May, Geoff Gilbert left with little ceremony, no respite and no replacement.

7.191 At this juncture, | am not certain if | ever in fact saw a full copy of the Wiesbaden Agreement
signed by the parties. What | saw at first - on 18th December 2007 by email from Alastair Richards
- did not speak to me as a document which had “fixed price”, as | summarise below. In one
sentence: it contained a price cloaked with detailed qualifications, exclusions, assumptions and
reservations and it seemed to present three different Infraco works completion dates, all subject to
price qualifications. | note that on 20" December 2007 at 06:07am Richard Walker wrote to Geoff
Gilbert:

“...we still have issues accepting design risk. We have not priced this contract on a
design and build basis, always believing until very recently that design would be
complete upon novation. With the exception of the items marked as provisional which
we have now fixed by way of the 8 million we cannot accept more [design]
development other than minor tweaking around detail.ﬂ Your current wording is too

onerous. Trust we can find a solution.”

7.182 Here was BBS making its position utterly clear to TIE and reinforcing its need for what was agreed
in the final Wiesbaden Agreement and ultimately became PA1.

7.193 Given that the arrangement was dealing with price and risk transfer as well as various significant
city centre work scope, | assumed that TIE management must have been discussing this (prior to
travelling fo Wiesbaden) at appropriate autharity levels with CEC - the CEC personnel whom | had
met on 12th December. | simply did not and do not know.

7.194 | should add that | never was told whether Siemens had been present at the December 2007
Wiesbaden meeting but they signed the final agreement. Given Siemens’ behaviour seeking
additional money and other separate concessions from TIE in February 2008 | surmised, at that
time, Siemens might not have been not present in Wiesbaden. That is why | advised tie {see para
7.451.4) to tell Siemens that they needed to seek their price increase intra-consortium. tie ignored
this advice. And so the hasty visit to Wiesbaden resulted in TIE also facing a later claim for more
money from that other consortium member — which TIE and CEC agreed to.

7.195 | responded to Alastair Richards the same day by e-mail at 14.21 in the afternoon {CEC01430872)
and | copied my response to Matthew Crosse, Geoff Gilbert, Steven Bell and Stewart McGarrity. |
heard nothing back from TIE and there was no instruction of any kind to DLA Piper as regards a
revision of TIE's procurement strategy following Wiesbaden. As | say in the email, | was not in a
position to give advice in this email. | was reading the document in a very short period of time. |
offered to sit down and go over the issues list if it was required and | stated that | was "not sure this
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would be the most productive use of time at present, given the collective level of tasks that need to
be completed, initiated and moved on". | aiso stated “this is not intended fo be a legal view and |
can only cormment with any factual competence on 3.6." The fact that | state “This is nof infended
to be a legal view” shows | was not providing legal advice to TIE. | am commenting on something
they have sent me in the quickest way that | can. What is entirely clear to me is that if TIE had
wanted legal advice from DLA Piper, the document would have come to me, presumabiy from one
of the people who had been at Wiesbaden or were responsible for negotiating that document
{which was not the case with this email) with an instruction requesting a legal view on it. The
document was not sent to me in that manner, either before Wiesbaden or after it was signed by
TIE.

7.196 What | felt at that moment - the day before | was due to go on planned leave - was that | had been
completely blindsided by my client’s senior project management. This fime it was at a critical
moment in the Infraco procurement post BAFO stage. | was ambushed by this and | was quite
angry about being totally excluded. | had known nothing about how TIE management had intended
to approach this Wiesbaden meeting, other than that they had gone there in an attempt to bring(
a head the matters | had heard discussed with CEC on the 12™ December 2007 and to find an
acceptable resolution ta report to CEC. The document | was sent was not a report to CEC. The
document contained a range of qualifications and exclusions expressed in language | had never
seen and that was very clearly meant to have contractual effect. It mentioned further reservations
attached to particular Infraco works and related pricing and commercial matters in appendices |
had not been sent and did not know about.

7.197 | was simply not in a position to advise properly on this without an explanation from TIE
management on what they had intended - and | said as much in my e-mail response. | had no idea
how TIE saw this matching the Infraco Contract terms and conditions that direcfly linked to the
contractual responsibilities, novations and risk allocations set by TIE's procurement strategy and
the draft Infraco Contract terms which TIE itself had been discussing with bidders for nearly' SiX
months. | never got that explanation from anyone at TIE. | was essentially left to work it out ex
post facto and | do not know what conversations or meetings took place between TIE and C(
about this document to enable CEC staff to complete their report that Andrew Holmes had stated
on the 12th December 2007 was a pre-requisite to CEC going forward with approval for TIE to
enter inte contractual arrangements for implementation of the Project.

7.198 The version of the Wiesbaden agreement, | believe, sent to me by Alastair Richards was entitled
“Agreement For Contract Price”. It is roughly four pages long and has six works item scope and
arithmetical appendices, each cross referring and containing costing breakdowns and further
reservations. One runs to numerous pages. This alone indicated to me that whatever this
construction price was, BBS had qualified it heavily. And mast certainly, they had - using an

expression called “Basis of the Price”. I[n summary:
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7.199 The construction price quoted for Phase 1a was £218,262,426. This was an increase from the BBS
BAFO indicative construction price in October 2007 of £208.7 million. However, even his figure
was heavily qualified. The "Basis of the Price” was that this new construction price:;

7.199.1 Listed provisional sums (i.e. where the scope and duration of work is at the very least
uncertain or unknown); Value Engineering (itself subject to factual and technical
assumptions and restraints and further agreements on scope and technical matters
was still to be discussed and-reached); and a version of the ERs (which was abouit to
and did change at TIE's instance);

7.199.2 Only included the “price for civils warks for any impact on construction cost arising
from the normai development and completion of designs based on design intent for the
scheme as represented by the design information drawings issued to 8BS up to and
including the design information drop on 25™ November 2007 Normal design
development in this context excluded “changes of design principle, shape and form
and outline specification”. This date was what became known as Base Date Design
Information — “BDD{"} covered by the express (and subsequently coniroversial)
exclusionary wording regarding normal design development that then appeared in
SP4. It caused a material transfer of SDS design production and development
responsibility back to TIE.

7.199.3 A completion date of 11" August 2011 with a statement about working together to
bring this forward to 11th February 2011 on the basis of a variety of further
assumptions. This was, in turn, all qualified by a clear statement that BBS had not
priced any extension of their works programme beyond March 2011. So that there was
actually no price linked to a committed programme. My understanding of this is: (i} the
11th August 2011 completion date was subject to the reservations and qualifications in
the document; (ii} the 11th February 2011 earlier alternative completion date was, in
addition, subject to various further assumptions (which could fali}; and (jii) that the
completion date stated as 11th August 2011 was not, in fact supported by pricing for
the 5 months construction activity and presence beyond 11th March 2011.

7.199.4 A comprehensive list of five or six categories of important engineering works expressly
exciuded from the Infraco works scope covered by the Price — some had not even
been designed in outline by SDS at that point - e.g. roads and drainage at Picardy
Place gyratory; and

7.199.5  The exclusion of any works due to unforeseeable ground conditions using as the base
assumption, not what TIE or an expert consultant acting on TIE's behalf had
established, but rather what BBS itself had reported in late November and early
December 2007 (i.e. excluded, site-wide, from BBS priced scope and construction
methodology and programme were any Infraco Works required as a result of
unforeseen ground conditions — not' as defined in the draft Infraco Contract terms
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issued at ITN - but rather using BBS’s own site investigations post-BAFO to define

what was ‘unforeseeabie’.).

7.199.6 it also included the two express works scope exclusions {cne in fact naming Princes
Street and this became part of BBS' arguments for working on demonstrable time and
cost basis under the March 2009 Princes Street Supplemental Agreement)t”.

7.200 The above was, then, what TIE's management presented to their colleagues and to GEC staff on
or about the 19™ December 2007 before and at the Tram Project Board meeting (see para 7.205et
seq. below) as encapsulating and securing a fixed BBS construction price and a stable
construction programme. | note in passing that there is a mention in one of the appendices to the
effect that, subject to the “Basis of the Price” i.e. all the exclusions, reservations, assumptions and
interiocking and listed key qualifications, restraints and provisional pricing, the price is 95% fixed.
In my view the reference to "95% fixed" is meaningless - without the background [ have highlighted
which expressly qualifies it. Before anyone reading the Wiesbaden agreement reaches that
Appendix reference, they encounter the main terms of the arrangement that set out the em‘(
range of qualifications and exclusions on price and programme. On a simple, proper reading, no
one could reasonably conclude from the Wiesbaden Agreement that BBS had agreed to a fixed
construction price. To report that this document commits BES to a fixed construction price with a
clearly linked construction programme to completion date would be very misleading indeed, in my

opinion.

7.201 The result was most definitely not - and neither BB nor Siemens ever did anything to pretend that it
was - a fixed price, The price that TIE reported as being a “fixed price” was in fact only a price for
the Infrace scope of work BBS had presented in their BAFC Infraco Propasais. That scope of work
was based upon the substantiaily incomplete SDS design as at 25" November 2007 —BDD!.

7.202 As | discussed above, the draft of an Agreement on Contract Price sent to me by e-mail on 18th
December 2007 was 4/5 pages long, without its Appendices. The 20th December 2007 signed
version is 200 pages long {(CEC02085660). It also contains on page 4, an initialled manuscrj-*
amendment in Geoff Gilbert's handwriting dated 21/12/2007, one day after its signature. (;.;

attachments/appendices contain various emails and a BSC construction programme. These show,

inter alia, that:

7.202.1 TIE had begun the amendment of the ERs in July 2007 and that this was still
continuing on 12th December 2007; and

7.202.2 at pages 198 et seq; BSC was using an external organisation, Construction
Programme Solutions Limited, to produce its construction pregramme, based on SD3
design programme, v22. TIE-was in direct communication with that party on 12th
December 2007, This was the day Witlie Gallagher told the TIE management meeting
that BBS had 'screwed up' their construction programme. But BBS had not screwed up

their programme.

8 paras 8.109

33308626v2

TR100000102_C_0166




7.203

7.204

7.205

7.206

7.207

167

BBS's construction programme sectional and overall completion and projected PSCD dates were
based upon what they had been reporting to TIE as BBS formed its views on SDS design, CEC
approvals status and MUDFA. This short extract from Construction Programme Solutions email -
sent to Tom Hickman, Susan Clark, Steven Bell and Bob Dawson at TIE on 13th December 2007
confirms this:

T iR SOTLY, GWE I G0 Rot JAdesulaldl Ehid point.

4 -

Tala programe de our latact rovislon and sugeresdiy pvvious Lisues. As you
no¥ awsra this progeasdy 1F drdvan by 853 Dmaup for comptuctlon dates, SUDUR awd acus
potalaing junction conetraints. 1D the colinalion of Uwus Sopsiralnks weoy mot a8
g#vgie; A9 ¥ad Lhe mane in wug previcus subuisaions, eariisr ooepletion datsn would be
chivved,

The email contains no apology for mistakes. It simply says that this latest BBS construction
programme remained subject to already stated Key Assumptions.' Nor does TIE respond to
this by contesting the programme revision as erronecus. If it had been, why would TIE's
Project Director and Executive Chairman have agreed that these emails and this programme
document - and all it§ assumptions - should be included in the Wiesbaden Agreement? Tom

Hickman was TIE's Infraco contract construction pregramme manager, | believe.
Tram Project Board Meeting — 19" December 2007

As discussed below™, Stewart McGarrity had thought that | had drafted the Wiesbaden
Agreement. He was surprised and apologised when he found from TIE’s own records (and | had
confirmed myself) that DLA Piper had had no involvernent in it at all.

Seeing now what Willie Gallagher, Stewart and Steven Bell are minuted as reporting to the Tram
Project Board on 19" December 2007, | understand Stewart's surprise all the more. | was not
present at this meeting but | have read the miﬁutes which | do not recall seeing at the time (I was
away on leave when they were issued and | did not regularly receive Tram Project Board
documentation. | never attended these meetings. It is reasonable to assume that based on how he
had been briefed by Matthew Crosse and Geoff Gilbert, Stewart McGarrity gave the TIE Board a
construction price update that essentially said that: the BBS qualifications in the Wieshaden deal

on construction price were covered by an "existing contingency”.

Based on the information that | knew of at that fime and what the Wieshaden Agreement says, this

does not seem possible to me, since

7.207.1 the scope and cost impact of SDS new design prodilction and design development
post 25th November 2007 was unknown, MUDFA was stiil all over the streets and was
now entirely at TIE's risk and BBS had refused to fix its construction programme due to
MUDFA delay (this construction programme and its PSCD was still moving and not
committed well into March 2008);

% Para. 7.393
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7.207.2  Value Engineering had been accepted by TIE. But BBS had clearly not accepted —and
never did accept - Value Engineering as an ohligation hecause these potential ‘cost
savers' were still being negotiated and in fact eliminated in February through April
2008;

7.207.3  The Infraco proposals were to a significant degree unpriced and not scoped because
of missing SDS design; and

7.207.4 TIE was still in the process of amending the ERs to Version 3.02 which resulted in

significant further price increase.

7.208 The TIE Board minutes show — in answer to two questions from Andrew Holmes (Director City
Development) about whether design delay risk had been allowed for in the Project cost estimate —
that Willie Gallagher reported that normal design risk passed to BBS through the SDS novation
and a potential six month delay in programme (caused by delay in design production and approval
process) was covered by risk allowance. But BBS had not fixed its construction programme at ty -
point and there was no Project documentation available which showed an assessment of T|E'S

exposure to responsibility for SDS design development post BDDI.

7.209 Steven Bell — not DLA Piper or TSS - is minuted as being given the action to provide further detail
on design risk transfer. Since [ was not asked to attend this meeting specifically as | did not attend
Tram Project Board meetings and | was on annual leave {nor was anyone else from DLA Piper
requested by TIE to attend in my place) or advise afterwards, | cannot say what detail may have
been provided —presumably to CEC — by TIE. The next day, the Full Council met and approved
the Project.

7.210 Based on what is minuted, Willie Gallagher's statements ignored the terms which he, Geoff Gilbert
and Matthew Crosse had agreed in the Wieshaden dacumentation. Qoth BDDI and Wiesbaden
had brought a material part of the SDS design production and approval and MUDFA works cost
and time responsibilities back to TIE in relation to any SDS design not complete by or developed
after 25™ November 2007 (the date for BDDI) and in relation to all incomplete and/or not {
designed or approved MUDFA works. As | have remarked earlier, this risk allocation shift is not
hidden deep in the Wiesbaden agreement. Furthermore, in my view, a six month delay in
programme would have resulted in a prolongation and disruption claim from BBS, let alone re-
arming their continued inability to price and programme a complete scheme against ERs and

immature/mon approved SDS design - the roct cause of TIE's problems.

7211 Steven Bell Is minuted at the 19" December 2007 meeting as reporting that there were
“considerable risk allowances for MUDFA included in the project estimate’. But what does not
seem to be reported was the fact that (i) MUDFA, on its own, was preventing BBS from producing
a priced-related construction programme with a critical path. | have no knowledge as to whether
this risk contingency took account of the MUDFA contractor’s emerging significant disruption,
variation and prolongation claims (i) the MUDFA claim was hased in part of the unavailability of
SDS Design critical ta the MUDFA works programme.
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7.212 | have seen an internal TIE-CEC (draft} report dated 20 December 2007 headed “Edinburgh trams
contract acceptance”. | did not see this at the time since | was not given TIE-CEC reporting. There
is a final section on risks. It shows clearly that TIE and CEC had full understanding of the need to
nail down certainty on design production approvals and quality and project construction price on
which BBS had given no fixed commitments and that there was- at the very least - cost and
programme risk from MUDFA being late, the S8DS design being very incomplete and Value
Engineering not happening. This CEC report was written immediately after the Wiesbaden
Agreement. But, in marked contrast, TIE management had presented the Wiesbaden agreement
as having captured a substantially fixed price contract, safeguarding the Project funding budget.

7.213 Post-Wieshaden Negotiations

7.214 From January 2008 through to eventual Infraco contract close on 14 May 2008 there was an

intense period of commercial, technical and contract negotiations:
7.2141 The Wiesbaden Agreement was directly translated into what became SP4;

7.2142 At the same time the parties were dealing with the conseguences of TIE’s unilateral

decision to amend the Employer's Requirements;

7.214.3 Negotiations took place over the commercial and technical aspect of the novation of
SDS;

7.214.4 Discrete negotiations took place over various sections of the Infraco contact including:
subcontracting and warranties; intellectual property rights; Clause 80 and the
contractual change provisions; Clause 4.3; Ground Conditions, the Network Rail

interface, Consents, SDS novation agreement, the DRP provisions and indemnities

7.2145 The wasted 5 months in 2007 had a direct negative effect on TIE's ability to control
post-BAFQ contract ferms negotiations.

7.214.6 During this period BBS made four further successful moves to increase the contract
price, two resulting in what became known as the Rutland Square Agreement and the
Kingdom Agreement.

7.215  From my perspective, following the Wiesbaden Agreement BBS became much more aggressive
about the terms of the Infraco Contract and their approach on SDS Design and the novation. |
suspected that Pinsent Masons had told BB that they had a very strong position as preferred
bidder and they should exploit it.

7.216 [ have found it instructive to refresh my memory using contemporary documents on the timing and
outcome of the four separate BBS construction price increase demands, all post BAFO and
preferred bidder appointment in October 2007. As | explain later, | was involved in support for TIE
in two of these and not at all in the two others. The following figures all come from TIE's
contemporary Project papers:
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7.218.1 BBS BAFQ indicative construction price October 2007: £208.7 million
7.216.2  BBS Wiesbaden construction price 20" December 2007: £218.3 million

7.216.3 Increase One 7" February 2008: between £1.6 and £3.2 million and settled at £2.7
million, | believe. (Rutland Square). It is unclear to me If this amount was in fact
subsumed in the subsequent agreement noted below.

7.216.4  Increase Two: 7 March 2008: £8.6million (Citypoint)
72165  Increase Three: 9" May 2008: £9 milllon (Kingdom Room, Citypaint) *

7.217 So that. on 20th December 2007 after Wiesbaden, BBS's still heavily qualified construction price
had risen from the BAFQ price of £208.7million by just under £10 million pounds to £218.2 million.
By 14™ May 2008, the BBS construction price had risen by a further £21 million to £240.6 million.
But this total figure reported by TIE:

7.217.1 did not include the £3.2million TIE agreed to pay BSC for Phase 1b; and

7.217.2 relied upon achieving £13.8 million "savings” through Value Engineering. As can be
seen from the language of 8P4, none of this Value Engineering was supported by
enforceable contractual obligations on BBS. TIE knew this because BBS would not
commit contractually in any way to undertaking the Value Engineering work and made
this clear throughout all SP4 technical and commercial discussions over a two month
period.

7.218 At contract signature on 14% May 2008, then, the real Infrace construction price which TIE was
reporting, still contractually heavily qualified by SP4, was approx. £254 million, representing a 22%
increase on the BBS BAFO bid received in October 2007. This does not take into account the
separate Siemens price increase and it did not include the £3.2million compensation for Phase 1b
estimate under Clause 85.1, any pricing for the outstanding SDS design, the £2.5 million TJF
agreed for BBS’s protection against SDS design quality issuéslc EC approved delay or, it appeaia.
inclusion of the very significant incentive payments given to SDS under the 13" February 2008

agreement.

7.219 An unfortunate feature of the TIE ~ BBS negotiations was the distrust and animosity that crept in.
The root cause of this was TIE's anger at the way BBS appeared intent on ransoming the Project
at every opportunity. Richard Walker and Michael Flynn were heavily criticised. Later BB"S
retaliated by attacking Steven Bell and cthers post contract award but it had started in February
2008. | believe that this hostility played directly into the hard line instructions given by parent
company Bilfinger Berger Aktiengesellschaft headquarters in Wiesbaden to the BB UK Limited
project directorate and site staff post contract award.

8 See TIE's “Final Deal Paper”
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7.220 Post-Wiesbaden Discussions — December 2007/January 2008

7.221 The first TIE management meeting after Wiesbaden was, | believe, on the 8" January 2008. | had
returned from a holiday in South East Asia (which | had notified to TIE in October 2007 when |
agreed the secondment arrangements). My passport shows that | left Hong Kong on the evening of
the 7" January which means that | arrived in Edinburgh via London Heathrow sometime on the gih
January. Susan Clark of TIE had produced a draft formal note and programme leading to a Ciose
date of 28/29th January 2008. | said immediately in that first Project meeting on Tuesday g"
January 2008, that | thought that this timetable was not achievable because: (i) there was no price
agreement, (ii) no completed design, (i) MUDFA delay and (iv) approx. 85% of the contract’s
numerous financial, technical and commercial Schedule Parts of the total 43 Schedule Parts still
did not exist beyond the pro-formas and place-markers issued with the ITN, even in first draft
form}. Nothing had happened because BB UK Limited and Siemens were not motivated to
progresé (sitting as preferred bidder and without competitor). BB had received their internal report
on the state of the SDS design and express instruction as a result from Wiesbaden. Furthermore,
SDS Provider now took its stance against novation as | have explained in paras 7.229 et seq. In
addition, given BBS's attitude in negotiations 1 could not advise TIE with any confidence at all that
the Infraco main contract temms could be closed out in now what was less than a month, given that
nothing had moved since 16" December 2007.

7.222 Susan Clark said that they did have a price agreement — it was the Wiesbhaden Agreement. | said |
had seen a skeleton draft version of that pre-Christmas but asked exactly what it is and how it fits
with the rest of the Contract. Nobody seemed able or willing to explain it.

7.223 | note that at a Board Meeting the following day, 9 January 2008, TIE management advised its
Beard that Infraco Close was scheduled for the end of January 2008. | am minuted as an attendee
but | have little recollection of this — possibly because | was not in fact present for the entire
meeting due to clash with Project meetings. Since | was neither a TIE executive nor a Board
member, my attendance was only by express instruction. If | had been present for the full Board
meeting on 9™ January | would have spoken to the matters which were listed as my responsibility
in the previous Board minutes of 19" December. Parent Company Guarantees and Liquidated
Damages — neither of which are centrally relevant to pricing and risk transfer, as is erroneously
noted in the Minutes.

7.224 | have also reviewed minutes of the previous Tram Project Board meeting on 18" December 2007
at which TIE management reported on various matters concerning the outcome of Wiesbaden and
the status of MUDFA. | disagree with these minutes now and would have taken issue with them
then, had | been requested to attend that meeting.

7.225 During January 2008, Stewart McGarrity, TIE’s Finance Director, was commenting frequently in
TIE internal meetings about the lack of information coming from Matthew Crosse and Geoff Gilbert.
I recall several tense meetings where he made it plain he was struggiing with their assessment of
Project cost. Since he was responsible for TIE liaison with Transport Scotland, he was having to
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protect the fact that costs were creeping upwards. | sensad he felt personally expesed because he
had not been involved in Wiesbaden and now was trying to catch up.

7.226 Up io March 2008, it was my impression that only Matthew Crosse and Geoff Gilbert actually knew
what the commitment from BBS on Construction Price had been. Post Wiesbaden, there were a
number of Project management meetings | aftended where it was clear that internal
communication on this subject was being restricted or was, at best, imperfect (Stewart McGarrity
was openly vocal about this.

7.227 1 alsc would cite Willie Gallagher's email to Matthew Crosse in February 2008, nearly two months
after Wiesbaden saying: "It is MANDATORY requirement that before | go to CEC tomorrow | have
a good understanding on outcome of Price, Programme, Commercials & Contracts. Warm feelings
is not sufficient, you must communicate this at every meeting with BBS & CAF etc.” Early that day,
| remember Matthew Crosse had emailed that there was a great deal to do and some warm

feelings might be possible though he did not wish to be gloomy.
7.228 Discussions with SDS Post-Wiesbaden - January 2008

7.229 | attended a meeting with SDS on 16™ January 2008. The participants were: Geoff Gilbert and
Damien Sharp (TIE), Steve Reynolds (PB Senior Director), Chris Atkins (PB Commercial manager)
and Jason Chandlér (PB Edinburgh design team lead). TIE's objective was to flush out SDS'
position on not being willing to novate. | have discussed the significance of SDS to TIE's
procurement strategy above, and summarised the impact of SDS design production and CEC
approvals delay on Infraco.®

7.230 Steve Reynolds said that novation would result in SDS “inheriting some nasty risks” because it had
never been contemplated that SDS would novate to then carry on significant design production
and delivery with BBS (as opposed to TIE) as its client. | responded by saying that P8 had taken
the mandate on the explicit contractual promise that they would novate to the Infraco and they
were bonded for £500k to do so. Chris Atkins immediately disputed this and said that the SDS
contract was not that specific — which it unarguably was, in fact — and because of the way t(
commisgsion had panned out, PB did not regard themselves as bound on this anymore.

7231 Geoff Gilbert intervened to say that we wished to hear all PB's issues, and not just have an
argument over the contract terms at this point. Steve Reynolds continued:

7.231.1 SDS considered BBS Infraco Proposals (the BAFO bid essentially) too basic to allow
SDS to design the Siemens component of the ERs (e.g. control systems, signalling, on
street traffic interface, OHLE, depot layout). This issue of SDS not being ahle to
produce any design for Siemens scope resulted directly in BBS demanding and being

5 paras 7.113ef seq
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paid an additional £2.5 million under the Rutland Square Agreement in February
2008.%

72312 The Consenting process (CEC Planning and Roads Authority approvals) meant that
SDS design produced and/or developed, refined and approved after BAFO might very
well not match BBS pricing as shown in their BAFO;

7.231.3  TIE unilaterally changing the ERs to V3.02 had introduced a change to the basis on
which BAFO had been submitted which was a risk to both SBS work post novation and
to BBS price and programme; ’

7.231.4 BBS’s price was missing material elements because no SDS scheme design existed
{or was still being developed), including in particular Siemens scope; this situation

would “damage” the construction price BBS had put forward;

'72315 BBS had included priced propasais, which did not fit with SDS design already prior
approved: an example being the tram stop shelters; and

7.2318 SDS scope of services under the SDS contract clearly did not include for some of the
work they had been instructed by TIE to carry out (1 do not now recall what -or whether
this was mentioned by Steve Reynalds in any detail) and this, as well as all their other

existing claims, required settiement by TIE.®

7.232 | do not know how TIE assessed these views in terms of their relevance to the procurement
programme timetable, Why didn’t TIE push Infraco contract award and signature back in these
circumstances? | discuss the possibility of 2 moratorium or.extension to the procurement process
above.¥ In my opinion it was because TIE and CEC wanted to remove the threat of a central
governmeant ‘hold’ on the procurement (with the resultant audit) and to move on to sign a contract
and announce success. They were possibly relying on a degree of consensual approach and
partnering co-operation in the implementation of the Infraco Contract with BES post-Close which
never came. Before the Infraco contract and the SDS novation were signed, senior level
relationships were damaged by BBS’ aggressive price attacks and SDS's brinksmanship and TIE
and BBS had already exchanged words (and possibly writing) about integrity. In part, this
animesity and breakdown of trust lay behind the subsequent claims culture adopted by BBS and
the hard-nosed attitude of BE in particutar in administering the contract.

7.233 Schedule Part 4 (“SP4") Negotiations — February 2008

7.234 The Wiesbaden Agreement translated directly into SP4 of the Infraco Contract, inciuding Pricing
Assumption 3.4.1 ("PA1") which dealt with design production and development time and cost
responsibility post BDDI, 25" November 2007. This assumption’s language never changed from
what TIE had agreed in the Wiesbaden Agreement.

% See paragraph 7.434 ef seq
% paras 5.178 ef seq
8 At paragraph 7.97 ef seq
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7.235 The SP4 discussions which | knew of at the time went on for around two months from the first full
week in February 2008. TIE-BBS had in fact been discussing SP4 from mid December 2007. The
basic principles set by the Wiesbaden meeting and the documents that came from it never
changed and sit within SP4, including the language for PA1, 3.4 on design development. TIE's
Project management was controlling, exchanging drafting and negotiating the provisions of
Schedule 4 (as TIE named it) with BSC and with Pinsent Masons.

7.236 One central purpose of SP4 was BBS's protection through the entitlement to a variation for time
and money in the event of design development, the impacts of new designed scope on
engineering and construction programming and cost, given that the scheme design was grossly
under-developed at preferred bidder appointment and the MUDFA utilities diversions in the city
were nothing [ike as far advanced as had been envisaged under the procurement strategy and the
ITN issued In October 2006. In fact, so far behind the intended schedule that TIE was unable to
release any on-street section of the tram route sufficient for meaningful sequential construction
activity until March 2009. (

7.237 The contemporary e-mails on the inquiry’s archive show Scott McFadzen of BB sending draft SP4
to Bob Dawson at TIE on 4 February 2008. It is described as "our” (i.e. BB's) document. It is then
forwarded to me on 6 February 2008 by Bob Dawson (DLA0OQC6341). | note that attached in that
train is BBS's email sent to TIE on Monday 4th February (not copied to DLA Piper) stating that they
look forward to discussing the attachment — version 2 of SP4 “tomorrow”; that is Tuesday, 5th
February. As | discuss below, there was a meeting on 5™ February 2008 which | attended but SP4
not discussed at any length.

7.238 Bob Dawson's communication on the morning of the 6th February 2008 gave me 25 minutes to
consider this 18 page draft document (and a mark-up of it) — the Infraco Coniract's proposed core
pricing document — before a meeting with BBS to discuss it, of which | had been given no notice at
all. | had no instructions from TIE regarding its content and its exact purposes, what TIE Project
Management thought about it or if TIE had discussed it with CEC. When this e-mail arrived, | was
not in TIE's offices. | was at my desk in DLA Piper's offices, preparing, in fact, for a different a(
important meeting with BBS and Pinsent Masons. | had no opportunity to discuss the draft
document with anyone before the meeting.

7.239 In my email response o Willie Gallagher on 6th February 2008 {DLAD0006341) reacting to sesing
the draft SP4 for the first time, | describe it as a “"contract within a contract’. | could see that the
document sent to me by Bobr Dawscn contained definitions and provisions which were new. They
were not part of the Infraco Contract main terms which DLA Piper had been discussing with BBS
since the turn of the year 2007/8. | could also see the language was crafted to introduce the
concept of automatic client variations based on a set of assumptions that | knew nothing about.
They were not part of what DLA Piper had been discussing in meetings with BBS which | had
attended at any point up to then. At first sight, none of this appeared to be linked to the existing
and extensive variations provisions in the draft Infraco Contract (Clauses 79 to 84). | had no time
to produce any more comment at this point, as is clear from what | say below. My email was
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intended simply as a marker that | had been caught entirely unawares by TIE. 1 received no

comment back.

7.240 | asked lan Laing of Pinsent Masons where the specific PA1 wording came from. To my best
recollection, he said that it had come from a pracedent in another BB contract and that his
instructions were that TIE senior executives had seen and agreed to it at Wiesbaden. | discuss this
meeting in more detail at paragraph 7.248.

7.241 | didn't like any of SP4, but particularly PA1 and the wording, "For the avoidance of doubt normal
development and completion of designs means the evoiution of design through the stages of
preliminary to construction stage and excludes changes of design principle, shape and form and
autline specification.” | made my views on this and what jt had done to risk allocation clear to what
| believed were the relevant TIE senior management — and more than once as | explain.

7.242 DLA Piper's involvement — such as it was - began in February 2008. TIE's engineering and
quantity surveyors team in fact spent far more time on this than on the main Infraco contract terms,
on which | worked with Geoff Gilbert if he was not engaged on SP4 or other matters. TIE itself
handled the drafting discussions and settling of SP4 language, including PA1. This is quite clear
from the contemporary documents. Geoff Gilbert and Bob Dawson were leading this with their
counterparts at BBS and they were corresponding direct with Pinsent Masons. Assumptions came
in at various sessions because SDS design had been given to BBS or, BB in particular had carried
out more site due diligence on technical aspects and third party requirements. Fresh assumpticns
were introduced — some of which were commonly understoad as likely to fall, triggering a client-
side variation and therefore would cause a mandatory client change order known as a Notified
Departure.

7.243 | recall going to two initial meetings on SP4 (6" February and 11™ March 2008), when | anticipated
risk allocation principles were going to be discussed. At the outset, | had intended to have robust
discussions with lan Laing at Pinsent Masons on the SDS design development time and cost
responsibility (i.e. what was PA1). Despite raising the issue | got nowhere and | reported this to
TIE at the time. There were few changes we managed to make to SP4 but none to PA1 language.
It then became very much a technical, engineering and quantity strveylng set of discussions.
Pinseﬁt Masons/BBS simply refused to re-open the principle of PA1 on the basis that it had
already been agreed between the clients’ senior representatives at Wiesbaden. It represented BB
Wieshaden’s absolute starting point, not 2 negotiating stance. TIE's Chairman, Project Director
and Commercial Director had agreed it before | ever saw the language and nearly two months

. before it reappeared as a part of the first draft SP4.

7.244 When new items or assumptions were added to SP4, early on | had some influence over
discussions on thase to the extent that proposed language might be biased or wrong (see the
Rutland Square Agreement, for exampie).™ But part of the core of SP4 was BBS's position on
SDS design development, which underpinned the adjudication award losses subsequently. This

® See paragraph 7.434 ef seq
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proposition was non-negotiable from the outset having been agreed by TIE at Wiesbaden. After
early February 2008, the meetings moved forward cnto the other technical and factual
assumptions and their mechanics and content, not the core principles of how SP4 was to operate,
which TIE never challenged.

7.245 Where | was copied in on the various iterations of SP4, | believe TIE’s purpose was simply to make
me aware of how their discussions were progressing. E-mails that appear as simply copied to me —
without other instruction from TIE - do not mean and did not mean, for me, that somehow DLA
Piper was being asked by TIE to take action ¢r provide advice and DLA Piper did not.

7.246 | am asked if | considered that there should be discussions between solicitors over the terms of
5P4 and in faimess to BB, | recollect that lan Laing said that | ought to have been involved in the
Wiesbaden discussions. | remember an email from me on 12" February 2008 thanking lan for a
call he made to me suggesting | made time to attend a planned meeting. He knew that | was due
to be negotiating the main Infraco Contract terms with his colleague, Suzanne Moir that day. TIE
had not told me in advance about the SP4 meeting,' I had no reply to make to lan's cbservati
since TIE seemed to have chosen not to involve me.

7.247 As | say, | attended a first session on 6" February 2008. As far as | recall on TIE's side Steven
Bell, Geoff Gilbert attended and Scott McFadzen, Richard Walker and lan Laing were there on the
BBS side. | do nct recall if Siemens were represented - frequently they were not in this phase. |
had no time whatsoever to collect my thoughts on the draft or to communicaté with TIE about it. All
| could do was give notice that DLA Piper wanted to look at the contractual language because |
had been sent the 18 page document for the first time about 25mins before the meeting. 1 had not
had the opportunity to discuss SP4 with anyone at TIE and had not been informed at any point that
they had already been negotiating and/or settling the language and mechanics of this document
with BBS since early January 2008.

7.248 lan Laing began to lead the discussion. He essentially explained again the need for the language
of SP4 to protect BBS from all post BDDI SDS design production and development time and o=t
responsibility through an automatic client variation order. Discussion then began on t? e
Assumptions, naturally with PA1.

7.249 | recollect it was soon after the start of this session that | asked lan Laing for a private meeting.
We left the main meeting for small meeting room 4 adjacent to the reception area. I.told him that |
was very uncomfartable indeed with the language in PA1 and the entire concept of automatic
contractual client variations, known as Notified Departures. | said that | was not certain where the
language had come from but that | did not know under what authority it had been settled. | recall
lan going slightly red when he responded: he said in short “it's been agreed by your client's CEO
and Project Director two months ago and the language has been vetted by TIE's Commercial
Director, so it's simply not open for discussion”. We returned to the main meeting where BB were
essentially presenting and justifying their extensive list of SP4 factual and engineering
Assumptions to Steven Bell and others.
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| needed to understand quickly what TIE’s integrated commercial and engineering view of SP4
PA1 was. | had no idea at this peint that the language had been drafted / amended by Geoff
Gilbert - so Steven Bell was the person | wanted to talk to about PA1. | discuss my discussions
with Steven Bell at paragraph 7.286 et seq helow.

From this point onwards, | knew from lan Laing that SP4 PA1 was set in stone from BBS's
perspective and | reported this to Steven Bell and to Geoff Gilbert.

My initial reaction was to reject the draft SP4 document entirely because it had not been in the ITN
procurement package, nor had it been evaluated when BBS were selected as preferred bidder. No
one at TIE ever explained to me why the language of SP4 (or the Wiesbaden agreement which
breceded it) was not shown to DLA Piper before TIE agreed to its core principles and language:
TIE would take post BDDI SDS design development, time and cost risk and and the entire
consequences of MUDFA delay. | can only assume that Mathew Crosse and Geoff Gilbert treated
it as an entirely distinct commercial proposition and decided not to show DLA Piper. Why Willie
Gallaghier would not have wanted DLA Piper to review the Wiesbaden agreement before it was
agreed, | do not know. He was TIE's most senior corporate officer and answerable to the TIE
Board and to the fram governance bodies and to CEC., '

Al this point, Matthew Crosse was leaving or had already left TIE (Steven Bell had been
announced as Project Director elect in January 2008). TIE itself {Geoff Gilbert and Steven Bell
principally with Bob Dawson and Dennis Murray in support) took daily and ongoing responsibility
for SP4, both as to technical and commercial matters and actual drafting.

February 2008 Discussion with Richard Walker — Inquiry Question 106

In February 2008, | had a further conversation with Richard Walker along similar lines to that in
December 2007 which | discuss at paragraph 7.123 ef seg above. Richard asked me again
whether TIE had enough money because he thought they would need it. This is the conversation
mentioned in my e-mail to Graeme Bisset of 21 September 2008 (CEC01213251) that | am asked
about in Question 108. ’

| draw the Inquiry’s attention to CEC00941819 which | have been asked about. This is Stewart
McGarrity's note of a TIE management meeting with BSC on 10th February 2008. At peint 8 in the
note, he repo'rts Richard Walker as saying in that February 2002 meeting that there had been:
“...general acceptance by TIE pre-contracl that the project would cost £50-100 million more than
was in the contract at 15th May 2008." This remark from Richard Walker over a year later is
entirely consistent with what Richard Walker had said to me in early December 2007 (which |
relayed to TIE management, as discussed above} and with what he repeated to me in February
2008.

Whether or not Richard Walker was accurate in saying TIE had “accepted” this additional cost
(mainly attributable at that time to incomplete and underdeveloped SDS design) and MUDFA
delay) does not detract from the fact that BSC was being clear to TIE that the Wiesbaden
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Agreement had very definitely not somehow absorhed this very significant missing cost — however
much members of TIE management may have wished that it had.

7.258 | wish to be very clear that TIE w:anted to and did take control of responding to BBS on SP4.
Following the 6™ and 7" February meetings, TIE had not been happy that Pinsent Masons had
taken the lead role for BBS in explaining SP4, TIE {Geoff Gilbert and Steven Bell, | believe) had a
conversation with BBS counterparts and requested that SP4 discussions took place without
lawyers being present. This is evident from many contemporary TIE emails and the fact that traffic
is sent by BBS to TIE Project Management, not to DLA Piper. And so it was that Geoff Gilbert and
Bob Dawson dealt with the SP4 commercial negotiations (including all language drafting) and
Steven Bell, Dennis Murray and, tatterly, Jim McEwan dealt with BBS on technical and engineering

matters.

7.258 Numerous communications on this subject during this periog were not copied to DLA Piper, nor
was | asked for advice. That drafting was debated and reviewed by Geoff Gilbert (and other
personnel at TIE) at the time of Wiesbaden in December 2007 and discussed and became ﬂxed(
the e-mail exchanges between TIE and BBS in January 2008 before the issue of SP4 as a working
draft by BBS in early February 2008.

7.260 | saw these e-mail exchanges between TIE and BBS on TIE's archives for the first time in early
2010 during the TIE internal inguiry into Wieshaden, which | discuss below.®

7.261 Consistent with what | say above, there is not one draft of, or set of substantive comments on, SP4
between January 2008 and 20th March 2008 that was prepared or issued by DLA Piper. There
were in fact two different documents moving back and forth between TIE and BSC/Pinsent Masons
at one point: BBS' draft “Schedule Part 47 (e.g. CEC01449876) and TIE's different draft “Schedule
4" (e.g. CEC01450182).

7.262 The following documents illustrate (as examples among this documentation) TIE's approach:

7.262.1 On 12th February 2008 Geoff Gilbert emailed Richard Walker with discussion poi(
regarding SP4 which TIE wished to discuss, and had been discussing direct with BBS
and Pinsent Masons, that entziled a pricing discussion that Richard Walker asserted
was closed. Again: DLA Piper is not copied an that e-mail and took no part in those
discussions;

7.262.2 CEC01447445 is an email from Bob Dawson on 13th January 2008 to Geoff Gilbert
that reports “as per earlier email” that he has prepared a version of SP4; a drait is
attached (CEC014474486). There is no involvement of DLA Piper and no copy sent to
me. The earlier email is CEC01495585 dated 13" January 2008 in which Bob Dawson
e-mailed Geoff Gilbert (copy to Stewart McGarrity) to report that, as asked, he has
imported Wiesbaden deal figures from an email of 9th January 2008 info a document

he has prepared. Bob’s email shows that he was working on drafting for what he called

¥ paras 7.383 et seq
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“Schedule 4", as directed by Geoff Gilbert on the basis of the Wiesbaden deal set out
in an email to him from Geoff Gilbert dated 9th January 2008. DLA Piper played no
role in this because TIE did not tell me this exercise was proceeding;

7.262.3 CECO00592608 is an email from Bob Dawson on 16th January 2008 to Geoff Gilbert,
Dennis Murray and to BBS (Michael Flynn and Scott Mcfadzen) sending out his draft
Schedule 4 for “a meeting on Friday”, the 18th January. There is no mention of DLA
Piper involvement or participation in this meeting. No copy of the documents or the
email was sent to me or anyone at DLA Piper; |

7.262.4 CEC01448861 is an internal email from Bob Dawson to Dennis Murray on 14th
February 2008 in which he states he has incorporated Geoff Gilbert's notes
(CEC014478862) into the drafting. There is no mention of DLA Piper involvement ol
TIE's need to consult them. These notes also disclose that Geoff Gilbert attended :
meeting on 12" February 2008 with Richard Walker and Scott McFadzen of BSC to
discuss various noted points. Interestingly, his notes show intention to include the
Base Case Assumption 3.4 language from Wiesbaden. Again, there was no
involvement of DLA Piper in any of this, and.

7.262.5 Bob Dawson's email of 3™ March 2008 and Geoff Gilbert's email on that day: "the
Schedule will be discussed tomorrow between commercial reps and then with legal
reps at 3pm tomorrow at City Point with respective lawyers.” Essentially, DLA Piper
was to wait for TIE to instruct that we should give legal input to ensure that language in
SP4 aligned effactively with the Infraca Contract. But even this was ultimately
influenced by TIE's own redraft of Clause 80 (see paragraph 7.518et seq).

i am asked in the Inquiry’s Question 71 about Andy Steele's email of 6th February 2008
(CEC01448355/356). | had no idea, what prior involvement TSS had had in this draft SP4
document. This was the first communication | had seen from TSS en any Infraco matter. | found it
profoundiy odd that Bob Dawson, TIE’s procurement and contracts manager, seemed to know little
about this draft Schedule Part which was the central pricing document for the Infraco Contract. It is
clear that Andy Stee! and Bob Dawson both recognised that TIE was at risk for SDS design
changes after BDDI.

It is ironic that the one intervention from TSS which | saw (and took part in the follow-up) was
absolutely on point and critical to TIE. Andy Steel made the point that significant design
development time and cost responsibility was being passed back to TIE. His e-mail stated that he
was going to come immediately to discuss this with Bob Dawson, TIE's procurement manager.
Bob reported to Geoff Gilbert and the point was discussed by them as e-mail traiffic shows. DLA
Piper was not involved.

| rarely saw Andy Steel of TSS and never saw any other correspondence between TSS and TIE at
the time. Looking now at Andy's mark up, he had comments on most, if not all, of the Pricing
Assumptions. Andy gave me the impression of being an experienced and conscientious engineer
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and, as | mention, his email said he was coming-to see Bob immediately. He had concerns and |
believe | heard these first hand in a meeting with Steven Bell. In among many comments on factual
situations and technical issues that were being discussed is his telling comment on Base Case
Assumption (a) (i} "Given that a substantisl amount of design requires fo be presenfed, this
clearly will not happen.” The assumption in question was that the SDS Design would, “nof, in ferms
of design principle, shape, form and/or specification, be amended from the Base Dafte Design
Information.”

f

7.266 That is to say — that it would not happen that there would be zere amendment to the SDS design
available as at 25/11/07. This is TIE's TSS engineer saying to TIE that SDS's design production
frem then on in would be likely to produce numefous Notified Departures from design development
post BEDDI.

7.267 | notice that there is comment from Bob Dawson in the draft using the word “"open ended” more
than once and on one section he writes: “can't just be any (notified departure) or all risk will come
back to TIE". Clearly, Bob Dawson had understood the intent of this document in his posiﬁon(
TIE's procurement manager. This e-mail exchange shows TIE (Geoff Gilbert and Bob Dawson)
discussing SP4 in detail.

7.268 If Willie Gallagher, Matthew Crosse, Steven Bell and Geoff Gilbert had all misunderstood PAT1,
SP4, why was there no reaction from them to what Bob Dawson and Andy Steel were discussing
in early February 2008 in order to correct them? And why did TIE not challenge BBS about this?
As discussed in more detail below, | discussed with them, | advised — consistent with what Andy
Steel was saying — what 1 believed PA 1 meant in terms of contractual effect (and that there were
problems with the language}, its clear and significant risk allocation erosion - and that | had been
told by BBS's legal adviser that the core commercial principle of TIE taking design development
time and cost responsibility post BDDI was not negotiable. TIE simply moved on.

7.262 TIE's Project Directorate’s internal work on SP4 PA1 long before DLA Piper even saw it means
that it is axiomatic that TIE knew with precision what the meaning and effect of SP4 and especigi-
PA1 was: it permitted BBS to seek time and cost protection for events caused by the incomplews
state of SDS design and, very arguably, by all design development after BDIM and for the
continued significant presence of MUDFA on the streets, as well as many other unresolved
engineering and technical issues, some due to missing design. At what point all of this knowledge
on cost and time risk re-allocation became commonly understood by other TIE Project executives
—as opposed to sitting with Willie Gallagher, Geoff Gilbert and Matthew Crosse — was not
something | could influence and was not DLA Piper's responsibility.

7.270 The TSS {(Andy Steel's) email to Bob Dawson represents TIE's only independent engineering
consultant raising a series of guestions about the content and impact of SP4. Matthew Crosse,
Geoff Gilbert, Steven Bell, Dennis Murray, Bob Dawson and Jim McEwan were responsible for
TIE's position.
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7.271 1 had no involvement in any immediate internal commercial engineering meeting on 6th February
(if there was one) convened by TIE to discuss the points Andy Steel was making. However, since
he wrote that he was coming to see Bob Dawson, who in turn reported direct to Geoff Gilbert, it is
reasonable to assume there must have heen at least one meeting and | took it that its views would
be raised with Geoff Gilbert and Matthew Crosse. It was they who had agreed SP4's PA1 as part
of the Wiesbaden Agreement, presumably confident that they understood its legal and commercial
meaning very well since they had negotiated it without DLA Piper's input. And it was Geoff (and
po:rssibfy Bob) who appeared to have been taking this forward during January 2008. | did not know.

. 7.272 And so: BBS had initially considered that Pinsent Masons (lan Laing) should present their draft of
5P4 on 8™ February 2008 and he did so. But TIE, following the pattern established for the
Wiesbaden meeting in December 2007, wanted these discussions and negotiations to be handled
by its senior commercial team: Geoff Gilbert and Bob Dawson - that included responding with
proposed drafting — and by its engineering team: Steven Bell and Dennis Murray. | do not know
what role Matthew Crosse was playing at this point in terms of decision-making as Project Director.
I never saw any written input from him on the drafts of SP4 and as | have said | know of only one
meeting on SP4 that he attended in early February 2008.

7.273 My instructions from TIE were to represent TIE on the Infraco Contract main terms negotiations. |
did not attend SP4 meetings unless specifically asked to by Geoff Gilbert or Steven Bell. TIE
requested that | provide a lawyer to take the job of handling SP4 travelling redrafts - but not to
provide aclvice since TIE wanted to restrict legal input from Pinsent Masons or Biggart Baillie at

these meetings.

7.274 | recall that after the early February meetings on SP4, both Steven Bell and Jim McEwan voiced
strong opinions about Pinsent Mason's involvement in explaining and ieading discussions on SP4.
As a result, BBS put Pinsent Masons more in the background and Scott McFadzen led the
discussions. This caused difficulties on both meeting and response times occasionally, since by
this time Scott was BB bid director for the M80 project in tender phase. That is one reason why, |
believe, BB had asked lan Laing of Pinsent Masons to lead for them. In any event, as is clear from
the contemporary exchanges and draft documentation, Pinsent Masons continued to be BBS' focal

point for document dispatch/review on SP4.

7.275 1 am asked in Question 71 to comment on whether this was a situation where it would be relevant
to consider if the state of CEC knowledge was the same as TIE's. DLA Piper was not advising
CEC and had, in any event, no means of gauging what CEC’s state of knowledge was, having
only just seen SP4 itself for the first time on the morning of 6™ February.

7.276 CEC Legal had made it clear to DLA Piper they did not wish to be party to or attend the
negotiations and this document was part of contract commercial and engineering negotiation which
TIE was handling, not DLA Piper. Nor was DLA Piper instructed bQ TIE to report to CEC Legal on
this issue — which was not something within DLA Piper's advisory remit. Given the numerous
governance communication channels which TIE had with CEC, me contacting CEC Legal direct on
a commaercial matter ahout design development was not a course of action that either
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recommended itself or had any precedent whatsoever. TIE was CEC’'s Project procurement
manager and TIE reported to CEC on pricing, technical and commercial matiers, absent any
independent financial and technical advisory input. TIE was managing the SDS centract and the
intimate relationship within that contract with CEC Planning and Roads Authority.

7.277 | have discussed the restricted duty of care which DLA Piper owed tc CEC earlier in my statement.
DLA Piper was retained and paid to provide legal advice to TIE, not to intervene between TIE and
CEC or second guess what was being reported or instructed between them. It was certainly not my
role to start — and DLA Piper would not have been paid for — interrogating TIE management about
their reporting to CEC.

7.278 It is however impossible, in my opinion, that CEC somehow remained ignorant of the very
underdeveloped state of the SDS Design and were wholly dependent upon someone else to tell
them about it. Over and above TIE’s duties to report to CEC about the Project's progress and
specifically any price variationsfclaims, CEC (Planning and Roads Authority) (i} was the
contractually named and single most important Approval Body in the SDS Contract and in the dr(
Infraco Contract for all SDS Design being produced and (i) had asked the Tram Board on the Sth
January 2008 for an additional £633,000 to cover CEC’s design approval process resources. |
discuss CEC's knawledge of the SDS design delay in more detail earlier in my statement.*

7.279 Philip Hecht was my number two in terms of meetings on SP4. He sat through the TIE - BBS SP4
negotiation sessions and would report back to me on new developments. He was involved in the
meetings on SP4 to flag up anything which would have a direct impact on the terms and conditions
of the main part of the Infraco Contract. On TIE's instruction (I had discussed this specifically with
Steven Bell and with Geoff Gilbert after Rutland Square in early February 2008}, he was not there
to draft or advise on drafting. He may have made inferventions himself, but anything more
significant he would flag to me on TIE's instructions. Phil's function was to progress agreed
language and be available to TIE in the SP4 meetings — not to advise on the spot, since TIE
handled drafting discussions and meetings were for the large part exclusively engineering, design
or commercial in content. { revisit this at paragraph 7.466. (

7.280 Examining the progress of the Infraco Contract through its various drafts: originally, there was a
schedule headed “Pricing” in the ITN suite as a blank schedule to be completed and there was a
complete list of Schedules at the Invitation to Negotiate stage, many of which, as would normally
be the case, were necessarily blank because they needed to be bid or completed by the client
when the relevant technical, financial or commercial information was provided and settled. The
Pricing Schedule was never populated at BAFO stage or in the months following because the
Infraco Proposals were not priced in a comprehensive manner.

7.281 The final version of SP4 was around 500 pages long. There is an initizl 14 or 15 pages and the
rest is Bills of Quantity that were the responsibility of Dennis Murray and, | assume, Bob Dawson
hefore him. | doubt DLA Piper ever saw the finalised Bills of Quantity part until shortly before

% paras 5.139 et seq
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contract signing. Much was still outstanding well inte May 2008. We certainly had very little time to
cross check these as a confractual language diligence exercise. They had been and remained
TIE's responsibility.

7.282 DLA Piper's Advice and TIE's Understanding of Schedule Part 4 (“SP4")} and Pricing
Assumption 1 ("PA1”)

7.283 | delivered my advice to TIE on PA1 (as well as many other Pricing Assumptions in SP4) through a
combination of: (a) discussion during initial February 2008 meetings (when | was instructed to be
present) with TIE and BBS, where points were: (i) agreed by TIE and taken into documentation as
it evolved, (i} rejected, or (jii) reserved for more negotiation after discussion within TIE; (b} several
specific meetings with Steven Bell as Project Director, with on at least one occasion Dennis Murray
and possibly Andy Steel of TSS; (c) discussions with Geoff Gilbert as to how SP4 would sit with
the Infraco Contract; {(d) TIE management being updated daily by me at both TIE Project and
corporate management and TIE executive management meetings; and (e) CEC Legal received
oral summaries of negotiated or unclosed positions when/if they attended Legal Affairs Committee

meetings.

7.284 | explain this point to put SP4 in proper context: it sat alongside the BBS construction price (at
whatever increased level BBS managed to negotiate with TIE). The Schedule contained the
essence of BBS's powerful and very obvious qualification of its construction price: BBS took little or
no SDS design production or development time or cost responsibiiity post BDDI and held the
entitiement to apply for the additional cost of constructing to any SDS design which evolved from
where It stood at 25™ November 2007 (the date by reference to which BDDI was fixed) and the
time impact of constructing SDS design that had not existed at BDDI, as well as being paid for the
time and cost impact of any one of the 43 Assumptions not holding true post centract signature.

7.285 At contract signature, TIE already knew that a number of important Assumptions were untrue,
triggering BBS’s immediate right to claim under the contractual change mechanism. Pinsent
Masons also flagged this direct to TIE. It was, in short, again, a fantasy to regard the Infraco
Contract as fixed price post-Wiesbaden or at contract signature and TIE's management were fully
aware of this. In exchange for a heavily qualified construction price —not a fixed one- and a
construction programme with assumptions and conditions, TIE's most senior corporate executive
and at least two members of its Project Directorate had agreed the key principles of SP4 Pricing
and then participated in the drafting and settling of its language.

7.286 Once | had had a proper opportunity to study the document seqt to me by Bob Dawson by email
on the moming of the 6™ February and after the first round of SP4 meetings, | took action to give
TIE my views on SP4. Since TIE had agreed this document themselves without any input from
DLA Piper, my natural starting point was that TIE management knew what its purpose and effect
was. | do not know if Matthew Crosse was available at this time but he was certainly in the
process of leaving the Preject. Since Steven Bell was the Project Director elect and, in the first
meeting on February 6", Matthew Crosse had appeared to accept verbatim what B8S's lawyer had
explained ahout SP4, | spoke at some length with Steven Bell — in his capacity as Project Director -
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about the principles and meaning of SP4 and specifically the PA1 language one evening in his own
office. My best recollection is that this would have taken place on Friday 8" February 2008. If not
then, given the work load on other contractual matters at that time, in the week commencing 11"
February 2008, that is, as soon after the Rutland Square meetings as | could see Steven. BBS had
been set a number of tasks by the Rutland Square meeting, so that further planned SP4 mestings
awaited these.® At this paint, | was unclear who at TIE was the senior Project executive in charge
of SP4. It emerged very quickly that Geoff Gilbert had full know]e‘d_ge of it. At this point | did not
know that he had been speakingfwriting to BBS about it since early January 2008

7.287 When we met, Steven was sanguine about the PA1 language. He had seen Bob Dawson and
Andy Steel's email exchange by this point on what the language in PA1 meant so far as design

development time and cost responsibility transfer was concerned.

7.288 | asked Steven whether the purpose of SP4 was to try and close out on price, despite the SDS
design being still woefully incomplete, MUDFA late and the Infraco Proposals immature and
replete with qualifications. He said that it was. There fallowed from then on the paraf
negoetiations regarding the Infraco Contract itself and SP4.

7.289 It was implied but never said directly in Steven Bell's comments (both then and in some tense
discussion with Tony Rush and McGrigors in 2009 and 2010} that he had had nothing to do with
the PA1 language; he was managing a bad situation which he had inherited. Perhaps he did
believe at the time in February and March 2008 that TIE would be able to moderate the effect of
the Assumptions in SP4 but in my opinion, then and now, it was not a realistic belief, given the
situation at that time: TIE was already fighting against a rising tide of new insertions and
candidates for “As;sumpﬁons" in 3P4 and both TSS and TIE's legal advisers had expressed their
concerns about SP4 and PA1 and how BBS would use these protections.

7.290 | do not recall Steven Bell giving me his view at the time in early February 2008 on where PA1 had
come from. But | had made it clear to Steven by that time that it had not come from or ever been
agreed by DLA Piper. | had reported to TIE that Pinsent Masons had told me that TIE senj
executives had agreed it at Wieshaden. Steven did not contradict this information. His ultim:i\le
view was that: what was or was not normal design development would be relatively easy to agree,
if everyone was pragmatic. | believe Dennis Murray may have been present and that Andy Steel of
TSS jeined us for part of this discussion and that, in essence, he repeated the TSS' views that he
had expressed in his 6th February e-mail to Bob Dawson.* We discussed some examples of what
could be caught by or escape the language. We discussed what might be understood by design
development, design principle, shape, and form and outline specification and we discussed the
words themselves,

7.291 My intent in the discussion was to bring home the point that the language was not at all free from
doubt on how it could be construed. If it came to a difference of opinion with BSC, it depended, |

said, on how an engineer's, QS's and designer's minds would view it, based both on its literal

¥ For discussion of the Rutland Square Agreement, please see paragraph 7.434 ef seq
% See paragraph 7.445 below
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meaning and upon industry practice. | believe that my verbai advice cn this was very clear: it
introduced obvious blunt transfer back to TIE of cost and time implications from SDS design
development post BDDI. At this point, it was left that Steven would consider this and discuss it with
Geoff Gilbert and then Scott Mcfadzen of BB. This was because DLA Piper were not involved in
the genesis and development of SP4. | do not know if either of these discussions Steven planned
took place. But at this point, or if not, within a few days, TIE knew explicitly from me that BB's
lawyer had told me that BBS were not willing to revisit the principles enshrined in the language, in
particular the provision dealing with how design development pest BDDI would be treated.® The
principles and language for this had been settled by the Wiesbaden meeting and (unknown to me
then} TIE's exchange of emails in January and early February 2008; and TIE’s Project Director,
Commercial Director and Executive Chairman had agreed it.

7.292 At the same time as this first mesting on SP4 had happened, | was also advising TIE as regards
the legal implications of Siemens’ demand for more money - in the afternoon on the same day. As |
describe at paragraph 7.464 et seq below, in the context of drawing up the Rutland Square
agreement, | had advised TIE management about the effect of 8P4 and in particular PA1. | needed
to do so, because | was trying to impress upon them the need for TIE to stiffen resolve and to give
me instructions to negotiate and salvage anything that | was able to - in exchange for the payment
| could see TIE were going to accord BBS: between £1.6 and £3.2million, as well as in exchange
for TIE's continuing complete acceptance of the principles enshrined in SP4. | focused ailso on
Clause 10 and Schedule Part 14 as the mechanic to give TIE leverage to make BBS accept what
was in the contractual drafting without watering it down™.

7.293 | had already written to Willie Gallagher immediately on receipt of the draft SP4 saying that “it was
a contract within a contract’.® 1 repeated that view to him at a break-out during the Rutland Square
discussions while | was taking instructions from Steven Bell on drafting the protocol itself. [ told him
that SP4 carried, in my opinion, currently unguantified time and cost consequences for TIE
because of the incomplete and unapproved state of a significant part of the SDS scheme design.
But he seemed preoccupied with solving the immediate threat to TIE's Infraco contract close

timetable coming from BBS's financial demands.

7.294 It appeared to me that, from an engineering and design production management standpoirt, TIE
was trusting there would be a collaborative and partnering approach to managing the entire issue
of novated SDS completing the underdeveloped, missing and/or non-consented SDS Design.
Nearly all of this design, TIE (and CEC) knew, could not reach Issued for Construction status unti
well after Infraco Contract award. It appeared that TIE was frusting that there would be a collegiate
approach in managing the impact of the entire missing design component of the Infraco Conitract

post novation.

7.295 Steven Bell considered that with “normal design development” a contractor would expect and
include for some elaboration of design in the journey to ‘Issued for Construction’ drawings. In the

* Para 7.445
9 See paras 7.550 et seq
% Para 7.239
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industry, he reasoned, this would rarely be con§idered to be design development of the sort that
PA1 was written to capture. — We identified there were different ways of reading the language on
normal design development in PA1 and | gave my view that BBS were likely to exploit this. As |
discuss above, Steven appeared comfortable that this would not, in practice, create issues and the
discussion ended. It was left that he would discuss it with Geoff Gilbert, who it appeared had
overall responsibility for negotiating SP4.

7.296 1was notin a position to gainsay Steven's view as an engineer — but | knew that due to Germany's
risk aversion that BBS were going to be adversarial in operating the contract and | said so. |
believe that it was reasonable for me to have assumed, as | did, that TIE and TSS would discuss
the issue and come back to me if they required DLA Piper to take it up with Pinsent Masons. But
TIE did not. | also asked what level of confidence he had in SDS not to produce design that
caused issues and in this context, | raised again (and 'we discussed) the importance to TIE and
CEC of Scheduie Part 14 and Clause 10 as post novation protection — not for the first time. |

(

7.297 | sent a specific e-mail about SP4 to Jim McEwan on 31* March 2008. lan Laing at Pinsent

discuss those aspects of the contract further below.*

Masons was pressing for confirmation in relation to the application of SP4 to a design delivery
programme version change. lan Laing may well have thought that | was telling TIE to draw breath
in relation to SP4. He was right. | had had a further discussion with Steven Bell at around this
time concerning SP4 and SDS design development; this resumed after Rutland Square and |
explained that we had secured agreement to remove certain limbs from PA1%" but | still had
serious misgivings about how post-BDDI SDS design development time and cost responsibility
now sat squarely with TIE. | believe that this would have been around the time that TIE had agreed
to pay BBS a further £8.6 million in early March 2008.%° This was dealt with by Jim McEwan and
Steven Bell. Steven told me that he' had not managed to talk with BB about this nor with Matthew
Crosse (who | think had left TIE by this point). As | have said, | do not know if he spoke with Geoff
Gilbert or Willie Gallagher. But Steven did indicate to me at that point that he accepted what | had
said about BB not being open to any adjustment to the PA1 language and that TIE would have to
live with it. Time had completely run out and | could see his focus had turned to the increasing (

of engineering assumptiocns and issues BBS had been bringing to the table at SP4 meetings, held

to tackle these enginesaring and technical matters.

7.298  Jim McEwan emailed me on 31 March 2008 asking for my advice. He said that TIE were “working
to minimise the impact and variance between critical path ifems”. | recall there had already been
several emails from BBS and/or Pinsent Masons to TIE about this SDS V.26 to V.28 issue. He
acknowledged that the SDS design delivery programme version change (from v.26 to v.28} would
he a Notified Departure (this in itseif was very significant in my opinion and | did not know how TIE
was estimating the financial and programming consequence) but Jim said that they were

“concerned to ensure that there will be no gaming of this position by BBS, and that only where the

% See paragraph 7.550 ef seq
¥ See paragraph 7.445
% Para 7.469
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change can be shown to materially change the Infraco programme critical path should we be liable

for potential additional charges”.

Only SDS could say objectively what the true impact of the version change would be on their work
and give a specialist’s view on how it would affect BBS (and MUDFA). TIE had the right and ability
(using the contractual scope of SDS or TSS under their consultancy mandates) to verify this, using
the two consultants. TIE couid then have discussed this with BBS and sought to control how it was
managed post-novation by using Clause 10 and Schedufe Part 14 in the infraco Contract. But Jim
McEwan's reference to “critical path” puzzled me. In meetings | had attended with BBS, TIE had
not sought to link Notified Departures to critical path. | do not, at this point, remember if BB had a
construction programme that showed a critical path ~ largely because they were still asserting, with
justification, that MUDFA delay and shortage of sequentially completed SDS designs prevented
this to an appreciable degree.

| responded in some detail and said that, “If the situation is that if at this point SDS is unable to
produce a design delivery programme which is reliable and static at V26 — and that is indeed the
situation that SDS have articulated ~ and that this programme will need to be varied immediately
post contract award, TIE needs to endeavour to negotiate with BBS now tr]e specifics of what is or
is not to be permitted as a variation to the Infraco contract and its master construction programme,
otherwise the Notified Departure mechanism is too blunt and will permit BBS to include everything
that they estimate going to affect them to be priced and to he granted relief. That Estimate is

bound to be all encompassing and conservative”.
And so it was for several hundred Notified Departures post contract signature, sadly.

| went on to say that, “The only approach open to TIE, in my opinien, is a factual one, not a
contractual one (since the mechanism for Notified Departure puts the advantage with BBS by
creating an automatic TIE Change): to capture as many identified key changes that TIE knows will
be required and to attempt to fix them and agree their likely programme and / or cost impact with
BBS prior to contract award, or at least identify the reasonable range of programme and cost
impacts. TIE can still monitor / evaluate what are the elements of this specific Notified Departura
for which Infrace will assert claims for additional cost and time, but TIE has no ability to prevent
there being a TIE Change, other than going to DRP”,

| conclude by saying that, “This is one where Steven [Bell] and Geoff [Gilbert] must, | feel, have a
better sense of how factually to restrict BBS's ability to exploit this. After this review, we might be
able to go about trying to structure acceptable controis in the infraco contract.”

This advice made it clear that | did not think Jim McEwan's reference to a “critical path” change
was relevant to the approach that TIE had accepted as early as Wiesbaden and that any design
change post-BDDI, whether on the critical path or not, could be captured and potentially claimed
by BBS. It also makes it clear that TIE's initial response needs to be factual in bottoming these
issues out, not contractual — given the approach fixed in the language of SP4.
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7.305 | sent the email to‘the senior manager who was asking the guestion (Jim McEwan) and copied in
the Project Director (Steven Bell). | aiso copied in Geoff Gilbert and Graeme Bissett. My
understanding was that Geoff, Steven and Dennis (not Jim) were in charge of SP4. | sent it to
Graeme Bissett also so that he was informed about my view on the SDS design delivery
programme version change triggering Notified Departures. Nine years on | cannot be certain, but |
seem to remember being slightly surprised that Jim was writing to me about this — given that
Steven Bell and Dennis Murray had been and were (as well as Geoff Gilbert and Bob Dawson) in
charge of SP4. Matthew Crosse had left at this paint.

7.306 In short, | was saying that TIE needed to have the fight now if it was concerned about BBS and
SDS taking advantage of Notified Departures after the contract was signed. | do not know what
state the BBS construction programme was in at this time — others within TIE were handling this
(Susan Clark and Tom Hickman, | believe) - and | do not recall seeing any written reply to my
email or having any specific further discussion with Jim about it.

7.307 Geoff Gilbert replied by e-mail that day saying essentially that TIE needed to act with BBS E(
SDS to agree what the impacts of V28 were, which was in accordance with the overall practical /
factual approach which | had recommended. | do not know who at TIE Geoif considered would do
this or by when he believed it would be done.

7.308 And so: The TIE Commercial Director recognised, and told his colleagues, there was a means for
TIE to understand and mitigate the impact of V28. | repeat here what | have said above about SDS
Provider's contractual responsibility within its detailed scope of services to provide TIE with regular
programme updates, criticality analysis and finanlcial reporting and forecasting on precisely this
kind of circumstances — major movement on design and consenting delivery dates®™. There were
still six weeks before contract Close for TIE to instruct the SDS Provider to produce this
information for TIE to support TIE's Quantitative Risk Assessment ("QRA") and discussion with
BBS.

7.309 | did not receive any other response from TIE in relation to my advice. | heard nothing further ¢
this - which would have been for the TIE and CEC design-checking team’s task fo co-ordinate a(l;u
report back to TIE management what they saw as definite major Notified Departures. I‘do not
know when, if or how TIE identified the time and cost implications of Notified Departures flowing
from V28 before Infraco Contract signature. What | do know is that this had still not been agreed
with BSC in February 2009 (see my response to Inquiry Question 127 limb () and the 16
documents | am asked about). | raised the matter again on 9th April 2008 directly with TIE senior

managers and my contemporary note shows this as | have explained at paras 7.320 et seq.

7.310 It was a commercial, design, engineering and quantity-surveying task (not legal) to take this
forward and put time and cost estimates against this and the various Pricing Assumptions, which
were SDS design, technical and engineering based issues in SP4.

% See my answer to Inquiry question 30 in particular at paragraphs 5.26 et seq; 5.41 ef seq; 5.56 ef seq; and
5.66 et seq
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7.311  If this exercise had been carried out, it would, | assume, have had to appear as a detailed part of
TIE's QRA and setting of budget contingency for apen issues. DLA Piper was not involved in TIE's
QRA and | have never seen a copy of this document or papers connected with it. At various
intervals close to contract signature | saw comments and references to this process being
managed by TIE. As TIE's legat adviser, | would not have expected DLA Piper to play any role
whatsoever in setting contingency budgets or allocating money to risk or contractual assumptions.
| was not party to any TIE internal discussions about this exercise and had no visibility into how it
was derived and whao was managing this. It was not until February 2009 that | leamnt that TIE in fact
still had not completed a time and cost analysis of SDS design delivery programme version
changes and that BBS was asking why not'®.

7.312 | had been instructed by TIE management that TIE had carried out their QRA exercise and that it
had been’ and was a continuing process since at least 4th February 2008 (see for example the
management instruction/description of why TIE is producing a Close Report 2008 as per
CECO01429681).

7.313 In that connection, | draw the Inguiry's attention, as case in point, to the Tram Project Board/TIE
Board and TEL Board Papers for the meeting of 23rd January 2008. Within that package, is a TIE
document called ETN Preliminary Risk Register Dec. 2007. This document shows some basic
description and analyses of approximately twelve project risks. Each risk has: & nominated owner
from TIE personnel, not DLA Piper. Geoff Gilbert, Bob Dawson, Stewart McGarrity, Gragme
Bissett, Susan Clark, Tony Glazebrook; and some indications of likelihood, consequence and
severity of impact. This is a basic risk analysis matrix and is being handled exclusively by TIE. It
was perhaps something which followed on from the original TIE Project Risk Register that Mark
Bourke had been maintaining until he left TIE.'" But this ETN Preliminary Risk Register shows
that TIE controlled what project lawyers would regard as a Client risk register and appeared to
want to use it for close reporfing

7.314  In similar fashion to the financial, commercial and technical evaluations at BAFO, DLA Piper were
not involved and were naot privy to the results of this QRA analysis. DLA Piper was neither TIE's
financial adviser, programme manager, nor its project risk analyst or cost projection modeller. TIE
had a specific contractual obligation under section 2.22 of its Operating Agreement to report to
CEC and the Tram Monitoring Officer on delay, overspend and relevant mitigation. Two
independent advisers to TIE had the express contractual advisory remit to support TIE in this
exercise: TSS and SDS Provider, and specifically to go beyond the standard reporting obligations
if TIE so instructed. And the SDS Provider - in fact - had a direct and stated obligation to report to
TIE about the cost ramifications of délay to its design —if TIE instructed it to do so pursuant to SDS
Contract.

7.315 | was very clear in my advice to TIE's management that BB Wiesbaden was dictating how the
bidder was functioning and this would very likely continue post contract award — i.e. an aggressive
approach to claims and to contract interpretation. As TIE knew, Richard Walker had told me in the

1% plgase see my reply to Inquiry Question 127()) at para. 8.191.9.2 - 8.191.9.3

" Ses paragraph 4.126
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early December 2007 conversation that he was under direct and heavy personal pressure from his
German management to make sure BB did not take any price, time or scope risk whatscever that
arose from the way TIE had managed SDS and MUDFA.'®

7.316 There was a specific negotiation session | believe in late February 2008 where SDS performance
guality and design praduction and development delay post novation to BBS were discussed. Geoff
Gilbert and Richard Walker led this session, attended by Suzanne Moir and myself, After
censiderable negotiations, a somewhat cumbersome mechanic was agreed whereby BBS could
recover LADs up to 2 certain cap from SDS and thereafter TIE itself would require to sue SDS. As |
recall, TIE never did pursue SDS nor require BBS to operate this provision. In addition, on 7"
March 2008, TIE agreed to put a further £2.5 million info the construction price to protect BBS from
SDS default.

7.317 It could not have been clearer to TIE's Commercial Director and other managers what BBS in
essence were saying yet again: “we will not accept quality, cost or time risk from emerging,
immature or non-existent SDS design that we cannot price (.(
constructability/materials/programme) or risk on design production programme”. Nor could it have
been clearer that TIE accepted and were continuing to accommodate this position, which
contradicted the original novation concept. This was not a legal nicety. It was a factual and

commercial position.

7.318 The final version of SP4 had 43 Pricing Assumptions, Many were known by the parties to be going
to prove untrue. Indeed, the wording of SP4 acknowledges this and reminds parties that there will
definitely be Notified Departures when it states:

“It is accepted by TIE that cerfain Pricing Assumptions have been necessary and these
are listed and defined in Section 3.4 below. The Parties acknowledge that certain of these
Pricing Assumptions may result in the notification of a Notified Departure immediately
following execution of this Agreement. This arises as a consequence of the need fo fix the
Contract Price against a developing factual background. In order to fix the Contract Prir -
at the date of this Agreement ceriain Pricing Assumptions represent factual statemeg.a
that the Parties acknowledge represent facts and circumstances that are not consistent
with the actual facts and circumstances that apply. For the avoidance of doubl, the
commercial intention of the Parties is that in stich circumstances the Noltified Departure
mechanism will apply.”

7.319 | discussed the effect of PA1 directly with TIE once more at the latest on 9™ April 2008 (with TIE
management personnel), after SP4 sessions finished on or around 20 March 2008, immediately
after TIE had been confrented by a further serious price incre‘ase demand off the back of Network
Rail immunisation works. | wanted to alert the responsible TIE managers again to the magnitude of
the change in risk allocation plus the demand for more money (in spite of the commitments in and

"2 | refer to my discussion at paragraph 7.123 ef seq
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payments under the Rutland Square Agreement).™ | said that TIE should consider stopping the
procurement. They understiood what | was saying and | repeated that advice to a full TIE
management meeting if not that day, 9" April, in the next TIE management meeting — probably
Monday 11™ April.

1 am asked about this 9 April meeting in Question 83. My file note of this meeting (DLAOC006318)
would have been prepared from my handwritten notes of the meeting. | am not certain now why
there are blanks in it; | may not have had time to review it. | recall the meeting very well since |
remember that the TIE personnel did not like what | was communicating. 1 recorded that | advised
that SP4 contained numerous "arguable risk allocation peints”. This was precisely what | had
advised TIE at Rutland Square and at the various meetings | had with TIE managers and Project
Directorate as | have described above,"™

My concerns at this meeting were exactly what | had given as advice to Jim McEwan eight days
earlier, in an email that | copied to all TIE's responsible management personnel: that if TIE had
carried out any kind of assessment exercise on the likely incidence and magnitude of Notified
Departures resulting from missing or immature SDS design scope and the impact of V28 on BBS’s
programme, let alone what was or was not going to emerge as post EDDI design development,
TIE must have arrived swiftly at the conclusion that the Infraco's true and complete construction
price was in fact not calculable as represented by a fixed price concept.

- There was ambiguity in the language of PA1 at 3.4. The ambiguity remained in the final version of

SP4 and I had raised the matter with Steven Bell, Geoff Gilbert, Dennis Mgrray and, | believe, Jim
McEwan. | wish to emphasis here that the SDS contract required the design to pass through three
distinct stages (see para 5.59) and to Justify full stage payments. So that the fact that an SDS
design drawing existed in some form did not mean it was fit for submission for Planning and Roads
Authority approval or for use in conversion to Issued for Construction status.

This was DLA Piper, on the 9th April, advising TIE senior managers to stop making further
concessions to BBS beyond Rutland Square and the obvious strict qualifications on pricing which
sat in SP4 and which TIE had itself negotiated.

Base Date Design Information

The BDDI was defined in para. 2.3 of SP4 as being “the design information drawings issued fo
Infraco up to and including 25™ November 2007 listed in Appendix H'. Appendix H did not contain
any list of drawings, but instead referred to “Alf of the drawings available to Infraco up to and
including 25" November 2007, This language did not, to the best of my knowledge, result in
ambiguity or trigger significant disputes. The approach of both TIE and BBS in SP4 was that there
was a list of design information drawings. But it transpired that there was not. Neither TIE nor BSC

had such a definitive list either in paper or electronic form.

103

For discussion of the Rutland Square Agreement, see paragraph 7.434 ef seq

104 para 7.500
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7.326 The language used was specifically given to me - by Dennis Murray of TIE - as the only practical
way TIE had to deal with the complete absence of any agreed physical record of what design
drawings the Infraco Proposals at BAFO had been based upon.

7.327 By late April 2008, DLA Piper had been asking TIE at intervals for at least two months for the three
parties’ agreed and complete BDDI list, so that Appendix H could be populated.

7.328 | pressed cn this issue, advising TIE management that it needed to be dealt with. SDS had not
been able to help either. | recall Dennis Murray telling me a version of events when we were
inquiring, net for the first time: that CDs containing the BDDI data from SDS had been lost, but
eventually this was found to be incorrect and that what was on the CDs he had mentioned was
partial only. My advice was that the language left it open to BBS to deny that some part of SDS
design at BDD! had been “avaiiable to them”, but TIE had no solution.

7.329 By Infraco Contract close, no one — SBS, TIE, or BBS — had created or held a complete listing
fixing the design drawings status as at 25th November 2007, Scott McFadzen of BBS arrived wj’
and provided five or six large cardboard boxes full of drawings which he asserted to me comprisea
whét BBS regarded as BDDI — approximately 35mins before the signing ceremony on 14th May
2008. | reported this to Steven Bell and Dennis Murray who were in another meeting room. | do not
recall their response. | refer to my email to Graeme Bissett (CEC01213521) where | refate the
above events. The absence of any agreed list of SDS Design issued to BSC as at 25th November
2007 indicated to me a failure of basic management tasks: secure tracking and knowledge of what
TIE had released to its two bidders and to BSC in the pericd up to and immediately post preferred
bidder appointment.

7.330 Clause 4.3 of the Infraco Contract

7.331 BBS, through Pinsent Masons, argued for Clause 4.3 to assert the primacy of SP4 over the main

infraco Contract terms to fully protect its entittement to additional cost and time arising from

(

7.332 | negotiated back and forth for several days with Suzanne Moir about the precedence languags to

Notified Departures and all other concessions made by TIE in the schedule.

be put into the Infraco Contract at Clause 4.3 and | tried to dilute this without success. It was at this
time that | made sure that Schedule Part 30 had language connecting it directly to Design
Management Plan in Schedule Part 14, | took specific instructions from both Geoff Gilbert and
Steven Bell on TIE's acceptance of the ultimate wording for Clause 4.3 (because it gave SP4
precedence over the main contract contractual terms) and explained why BBS wanted this and
what it meant and got their sign off, in Steven Bell's case by phone.

7.333 | recall explaining this to Richard Keen QC in 2009 who said he read “tension” in the language. TIE
sought Richard Keen QC's advice in relation to the complete Infraco contractual impasse reached
in late 2009 7 sarly 2010 due to BBS' insistence that they could not work because access to
sequential and efficient working areas remained seriously campromised. In this context and in
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conference with Senior Counsel, there was a discussion about how BBS were using SP4 and its

position within the contract terms'®,

What | explained to both Geoff and Steven, in summary, was that BBS now wanted to ensure the
absolute contractual primacy of the Notified Departure triggers and mechanic contained in SP4
and how these would operate through Clause 80. | reported that | had been attempting to dilute
what BBS wanted - but that Pinsent Masons' instruction was definitive: there must express
language in Clause 4.3 saying that nothing in the other contract terms could override an
entitlement to a Notified Departure. In these discussions with Geoff, | stressed again my view that
the new Clause 80 removed TIE’s ability to instruct BBS to progress the required works, pending
agreemer'it on the BBS estimate of time and cost implications of the Mandatory TIE Change
(Notified Departure). | asked Steven Bell if he was still comfortable with PA1 and the gist of his

respense was that at that stage TIE would need to live with it.
Inquiry’s Remaining Questions Regarding Scheduie Part 4

| now answer those parts of the Inquiry’s Questions about SP4 which have not been addressed as
part of the above discussion. i

| am asked in Question 74 why | think lan Laing sent a draft SP4 direct to Geoff Gilbert and to Bob
Dawson, copying me by email dated 22nd February 2008 {CECQ0149876). This is a question for
lan Laing. In my opinion though, he sent it direct to them because TIE themselves were negotiating
SP4, both as to its commercial and technical content and its language. | was copied because lan
wanted me to be aware he was engaging with TIE. Whether he was concerned about being in
breach of the normal professional rules is a question for lan, not me. However, | very much doubt
that lan had any concern for this practical reason: it is, in my experience on large infrastructure
schemes, not at all unusual far advisers to communicate direct with princip_als, if instructed to do
so. Clearly lan had instructions from BBS to do so since he effectively led the first BBS-TIE
discussion {l knew of) on SP4 in early February 2008. It would have been unrsalistic in a project of
this nature and during an intense period of discussions to be bound by formal rules of etiquette,
more appropriate for litigious matters or property transactions. | do not consider any lawyer active
in the field of projects or project finance would disagree with my view. In any event, TIE had
already decided — and communicated to DLA Piper - that it would engage direct with Pinsent

Mascns on SP4 from the beginning of February 2008

I am asked what | did about this direct communication. The answer is that there was nothing for
me to do, since TIE had invited this. BB had made Pinsent Masans the point of contact for TIE on
SP4 discussions; part of the reason was that Scott McFadzen was becoming less available, due to
his increasing parallel commitment as BB's bid manager on the M80 Project and, as far as | saw,
he did not have a well-prepared deputy (TIE had told me that they had reservations about Tom
Murray of BBS who sat at some of the meetings). | recall mentioning to TIE management that part

of BBS's preferred bidder commitment was its key perscnnel (ultimately Schedule Part 12) and

195 This was part of the consultation on remediable termination notices discussed at paragraphs 8.189 ef seq
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that TIE could object under the ITN rules. Nothing happened. TIE's urgency was to move matters
to finish under the work product timetables it now impased.

7.339 The question put to me then erronsously states that the 22 February 2007 draft introduced an idea
about change if an Assumption was not correct and also removed a materiality requirement. It is
put to me by the Inquiry that these changes “reflected a major shift in the balance of risk”, but | do
not agree with this. The concept of change on the fall of an Assumption was not novel; the drafting
simply clarifies what had already been fixed. As far as the materiality point was concerned, this
was not a change, since TIE had never secured the position on materiality in the first place - in so
far as | see from reading what TIE was negotiating and reading what had been sent to me on &6th
February 2008 by TIE as BBS's SP4 document. | was aware from seeing email iraffic and draft
Schedule Parts that Geoff Gilbert/Bob Dawson had been attempting to introduce this materiality
provision and that BB had always been and were still resistant to it. There was no such provision in
BB's initial draft. This is aiso clear from Geoff Gilbert's email exchanges with BBS in December
2007 and January 2008. | saw these papers much later from TIE's archive which Stewart
McGarrity shared with varicus parties during Project Challenge in 2009. | had already advised 'I(
directly on or around 6th February 2008 that BBS would not accept any dilution of their right to
seek a variation if any SDS design was developed from BDDI. Introducing materiality would have

been such a dilution.

7.340 At this point in late February 2007, | became puzzled by the documents that TIE were releasing
which seemed to be two versions of SP4 and so | attempted a comparison. It appeared to me that
the version of $P4 which Geoff Gilbert had been discussing with BBS in January 2008 (which BBS
were using) had not been given to Bob Dawson who was working from ancother document. | said
specifically in CEC01449710 and CEC01449711 that | had not been involved in the development
of SP4 because DLA Piper had not been.

7.341 On Friday 22nd February 2008 (see CEC01449710 and chain), an e-mail arrived from Pinsent
Masons (addressed to TIE, copied to DLA Piper). It attached a marked-up version of SP4 —in fact
a version which [ had not seen before. This was in response to a version of the document that B(
Dawson (19th February, not copied to DLA Piper) had sent to BSC and Pinsent Masons. Geoff
Gilbert had then sent a further version to BSC (and Pinsent Masons). He later copied to DLA Piper,
but did not send it to any TIE management). Bob Dawson had commented in his email to BSC:” |
think we need to resolve practical issues between ourselves before you involve your lawyers this

fime.”

7.342 The reason | forwarded this 22 February email {from Pinsent Masons and copied to DLA Piper) to
Steven Bell, Graeme Bissett, Dennis Murray and Stewart McGarrity on Monday 25th February was
because | was concerned that this technical , commercial and financial core document was being
discussed and negotiated by TIE - as far as | could see -without the full TIE management team
knowing about it or contributing to its evolution, post Rutland Square. | wanted to be sure other
responsible TIE senior people were aware of this. | had expressed this precise concern (about
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TIE's lack of internal communication) to Graeme Bisselt on the telephone the day before, Sunday
24th February 2008, as | say at para. 3.24 above.”

7.343 | agree with the generalised statement that is put to me in Inquiry’s Question 69 that “the elements
of how the price would be fixed and what would give rise to a deemed change is classic territory for
the allocation of risk”. However, SP4 is not concerned with the bare “allocation of risk™. There is a
fundamental point here: risk is something you think might happen and make agreed contractual
provision as to how responsihility for cccurrence and impact of the risk lies in the contract. Design
development post-BDDI and post-contract signature and new design production post-contract
signature were absolute factual certainties, not a risk. What was uncertain was how much SDS
design development and new design production there would be, what it would be, how fong it
would take for CEC Planning/Roads Authority to approve it and at what cost in time and money
(e.g. BSC claims for Notified Departures). These issues were at the core of SP4;

7.343.1 . It would be a misconception to think that a contractor told to price based on SDS
design and MUDFA works being substantially complete and then finds they are not will
be content to simply price for risk by inserting contingency. A contractor will price for
the occurrence of adverse events that can be assessed based on: (f) the experience of
cost and time impact of similar events; or (i) known facts. If these are not capable of
accurate analysis {as was the case for BDDI and the absence of SDS design) then the
contractor will seek protection through contractual relief. That is what SP4 does: the
pre-agreed entitlement of the Infraco to have an automatic client variation order (using
estimates) and the ability to seek additional money, time and prolongation costs on the
occurrence {at any time after contract award)} of certain known and contractually

identified events,

7.343.2  And so: it was not a 'risk’ that movement from V26 {o V28 SDS design delivery
programme would cause BBS to have to change their construction programme and
construction sequencing/methodology. It was a fact, known to TIE and to CEC when
the relevant assumptions were negotiated and prior to contract award. {ndeed, by
17th October 2008 (CEC0060555 and /60), five months after contract award, TIE
were confronting Design Delivery Programme V31 and 27 locations where BSC were
asserting design/approvals delay and attendant cost and time entittements for BSC. It
was not a ‘risk' that CEC approved SDS design did not exist for significant
infrastructure components required to complete the tram scheme and that, when it did
come to exist, BES would have to price it, decide on build methodologies and then
programme construction. It was a fact, known to TIE and to CEC. [t was not a 'risk’ that
the MUDFA works stood in the way of BBS's mobilisation for on street tram installation
works everywhere where there was at least some element of approved SDS design
available for on street works. It was a fact, known to TIE and to CEC. it was not a 'risk’
that significant elements of tram scheme design did not exist either on 25th November
2007 or 14th May 2008. These were facts known to TIE and to CEC and were the
reasons for BDD! and for a number of the Base Case Assumptions in SP4.
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7.344 | am asked in Inquiry Question 75 about the role | had in CEC01450182/183 and
CEC01450309/10, drafts of SP4 sent by Bob Dawson to BBS on 3rd and 6th March 2008. The
answer is: no role and there was no role as regards any other DLA Piper staff. | draw attention
here to CEC01448862 which shows a set of Geoff Gilbert's notes on the language and content of
SP4, in part taken at 2 meeting | attended for some of the time - as instructed by TIE. These notes
from 7th and 11th March show T!E's agreement on a variety of SP4 points, including PA1.

7.345 |am asked later in the same question what | did regarding Bob Dawson’s email of 10™ March 2008
(CEC01450544). | do nat recall doing anything or being asked to do anything with regard to this
communication: it simply confirmed what TIE had agreed to. It confirms that Geoff Gilbert, Bob
Dawson and Dennis Murray had agreed commercial principles and specific language for SP4 in
discussion with BBS. As the Question correctly states, this [anguage Is placed by TIE into the draft
SP4 {at Clause 3.5) issued by Bob Dawson under cover of his email CEC0059268. There was
neither involvement of DLA Piper in this action nor any reguest from TIE for us to be involved.
Simply copying me inte an email did not serve as a request for DLA Piper to provide legal input, as
| explain at para. 7.262.5. | was not asked to discuss any of these drafts prior to the meeting *
11* March which | attended in part.

7.3468 | am referred within Question 75 to CEC00592628 which is an email from Bob Dawson te Suzanne
Moir of Pinsent Masons and others. Again, all this shows is that TIE had been in discussion with
BBS and Pinsent Masons. There is no request or instruction for DLA Piper to do anything. Bob
Dawson says that he has not spoken to - "or compared notes with” - Geoff Gilbert, Dennis Murray
and Steven Bell. He makes noc mention of TIE or him needing to speak to or consult with DLA
Piper or Andrew Fitchie. He ends his email by saying: "/ look forward to concluding tomorrow’”.
This email chain shows that, on the 6th March 2008, Dennis Murray and Geoff Gilbert met with
Scott MacFadzen and Herbert Fettig of BBS (CEC01450544). This meeting considered the drafting
and language surrounding ‘normal design development’. Geoff Gilbert noted that he would

~ circulate the drafting, as agreed. Here again, TIE is in charge of SP4 and agreeing its language,

(

7.347 Five days later and approximately one month after | had advised Geoff Gilbert and Steven Bell that

specifically regarding what cancerns SDS design development.

the language of PA1 created, at best, considerable ambivalence about TIE’s responsibility for the
cost and time implications of design development post BDDI, the 11th March 2008 meeting took
place. TIE's own records (Geoff Gilbert’s notes) show clear acceptance of PA1 as drafted by him in
his capacity as TIE's Commercial Director. It is not tenable to say that DLA Piper was n?sponsible

for this position or that TIE required more advice to understand what it had agreed.

7.348 The Inquiry then refers me in the final part of Question 75 to CEC00592629 which is the version of
SP4 current on 12th March. | draw the Inquiry’s attention to the following passage in the draft

containing a TIE Note:
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27 A "Notified Departure” is where the facts or circumstances that comprised the basis of
fhe Base Case Assumptions are subsequently changed in a manner that resulis in a tie
Change in accordance with this Agreerment and not as a result of an Infraco Change of as
a resuft of an Infraco Breach. Where Infraco or tie hecomes aware of a Notified Departure
they are to nofify the other Parly. NOTE: tie has accepied the principle of Notified
Departure but have kept matters simple and as a tie Change as per Richard Walker /
Geoff Gilbert discussions — Pinsent Masons to check for consistency

7.349 This Note confirms and aligns with what | say at para 7.523 regarding the important discussions
between Geoff Gilbert and Richard Walker regarding TIE Changes (Clause 80). It demonstrates,
again, that it is TIE that is negotiating these matters with BBS and Pinsent Masons.

7.350 | am asked in Question 76 about CEC01510266 which is two emails dated 19th March 2008, one
from Bob Dawson to Geoff Gilbert in the morning of 19th March 2008. It has no text and no visible
attachment in the version | can access on the Inguiry’s site. The second part of CEC015100266 is
an email in the late afterncon that day from Geoff Gilbert to Valerie Clementson, a TIE
administrator working with the TIE procurement team. It has a heading showing attachment (but
there is none) and says: "Val this goes in Sch. 4", These e-mails appear on their face to be internal
to TIE and were not copied to anyone at DLA. | am not able to comment.

7.351 The question seeks my explanation on the version of SP4 attached to that email (CEC01510267)
compared to an earlier version of 13th March 2008. The question does not reference that
document and since TIE was communicating direct with Pinsent Masons and BBS, | have no
means of saying if DLA Piper even saw this version. | cannot assist further.

7.352 | am asked in Question 77 about CEC01451012 and CEC01451013. CEC01451012 is an email
from lan Laing of Pinsent Masons to Bob Dawson on 19 March 2008. lan is absolutely clear what

the mark up of SP4 represents:

gob

In advancs of our meeting tomorrow, | atiach our mark-up of Schedule 4 in relation Lo the Pricing Assumplions. This is
extensive simply to align the content with the oulcome of recent discussions.

| have soughi to amend the VE wording to bring this int line with the discussions between me, Scoll and Dennis, |
hope that this is honest to the prnciples that we agreed, carfainly there is no intentfion o be otherwise!

1iook forward to meeting with you tomorrow.

7.353 The draft is presented to reflect TIE/BBS discussions and the Opening Note on the draft SP4
(CEC01510267) states plainly:

*NOTE this mark-up reflects recent agreements reached between TIE and BBS in relation o
Schedule Part 4 as amended as a consequence of discussions on 18.03.08".

7.354 | noted that TIE were progressing this Schedule Part with discussions TIE had been managing
itself. The document was not an instruction or request from TIE to DLA Piper and did not elicit any
communication to me from TIE - written or oral. | am asked how a change to the Notified
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Departure wording in this draft came about. My answer is because TIE discussed it and agreed to
it. | was not parly to those discussions shown as taking place on 18" March 2008.

7.355 My e-mail at 19:20 on 19th March 2008 (CEC01489543) sent to TIE within three hours of receiving
the Pinsent Mason revised draft (s entirely consistent with the lack of involvement which DLA Piper
had had with regard to TIE's agreement with BES on PA1. It was already agreed by TIE, defended
by Pinsent Masons and carved in stone as far as BBS were concerned. There was nothing more

to say, write or advise TIE about.

7.3868 _The question states that this version of SP4 was “in a more rigorous form”. | do not agree with this
assessment: it is in practical effect precisely the same form. | do not agree that the Notified
Departure language cited in the question represented any shift from the Wiesbaden terms.
However, even if this version did (represent a shift), which | do not consider it does, TIE's Project
Directorate had agreed to it and handled drafting the language themselves from early January
2008.

7.367 | am asked if | gave advice specifically on “this further evolution of the position”. What | provided(o
TIE, quickly, were my immediate thoughts on what was appearing in this draft that appeared to me
to go beyond what | had understood TIE were discussing. | did not receive a reply. | have given my
best recollections as to the advice | gave to TIE on PA1, both specifically and generally.'™.

7.358 Question 77 also refers to CEC01518014 and suggests that | attended a six hour drafting meeting
on 20 March 2008. CEC01518014 is a blank email from Scott McFadzen to himself and Valerie
Clementson, not copied to DLA Piper. Again, this shows BBS and TIE communicating directly. |
cannot assist with any comment on this since | never saw the document and it does not have any
content. As | say, | did not attend a six-hour drafting mesting on 20 March 2008. The DLA Piper
attendee was Phil Hecht, in the capacity agreed with TIE as | explain at para 7.262.5. That meeting
was to produce an agreed and proofed final version of SP4, not to negotiate new drafting. This was
done at DLA Piper's offices using projection equipment to make it visible to all participants and this
version became the version that the parties agreed captured all matters agreed up to that poi{f‘
There was no further advice for DLA Piper to give here nor was advice requested by TIE.

7.369 To place this guestion in its proper timing context, TIE corperate management — as distinct from
TIE Project Directorate - at this point were still maintaining that there should be an Infraco
Contract close on Easter Monday 24th March, in less than a week’s time, with Easter weekend
int;arvening, and were writing a close report for CEC. SP4 - still not complete - was just one of
probably eight or nine important contractual schedules that TIE had not even begun to populate -
leaving aside those that were required from BBS. | believe | was negotiating the main Infraco terms
with Pinsent Masons in a separate meeting, as well as dealing with CEC Legal's urgent inquiries to
service its internal processes prior to this new proposed Close date.'” This date was in fact
aborted.

' See in particular paragraphs 7.283 et seq, as well as 7.234 ef seq and 7.248 et seq
"7 This was not DLA Piper assuming any duly to CEC as discussed in para. 11.38]
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7.360 | am asked in Question 79 about lan Laing's email of 26 March 2008 (DLAQ000G388) which was
issued five days after the lengthy clarification and proofing session on Tuesday 20th March but
refers to a meeting “yesterday”. | believe - and | read in fact from this document - that there had
still been items remaining to be clarified by BBS and that the new draft issued by lan under cover
of this email was daing precisely that. | do not recall being at the further meeting mentioned in lan
Lang's email. .If this was to receive and agree technical or engineering information from BES
required to complete the SP4, Assumptions or the appended Bills of Quantities then 1 cannot be
certain that anyone fram DLA Piper attended. It is in fact clear from CEC01451185 that Steven Bell
and Jim McEwan had met BBS representatives that day, 26th Niarch, to agree final points, one of
which was the Network Rail immunisation issue (SP4: Appendix J). This is entirely consistent with
my recollection that the issues discussed were nothing to do with PA1. All that this email shows is
pragress one of many technical issues that had lingered and that the parties had difficulty closing
out efficiently.

7.361 | obsetve here that the BBS’ eventual BAFO bid in October 2007 had contained an outline
proposal on the NR immunisation issue. This was primarily to do with the proximity of the tram line
catenaries and signalling to the Haymarket - Edinburgh Park mainline railway corridor and the
efimination of risk of electromagnetic interference with Network Rail signalling. | recall that in
October 2007, Mathew Crosse had highlighted this to the TiE Board as a key pricing differentiator
between the BBS and the Tramlines commercial offerings. And yet here was TIE - five months
after BAFO - still waiting to learn what that BBS proposal on Network Rail immunisation actually
was, as a priced, Network Rail pre-approved and defined technical propesal. TIE was also
struggling with the fact that BBS were refusing to show the draft Infraco Contract to Network Rail
as a key part of the negotiations on the Network Rail interface arrangements to be included in

Clause 16 of the Infraca Contract.

7.362 | am asked in Question 79 if | had a reaction to lan Laing’s emails CEC01451185 and
CEC01548431 about the immediate Notified Departure due to the SDS design delivery programme
V28. In short: yes, | had already contacted TIE personnel immediately, as is very clear from my e-
mail to Jim McEwan and others at TIE, on 31% March 2008 discussed at para. 7.297,

7.363 CEC01451185 from lan Laing was, in fact, ensuring that impartant engineering and commercial
information that had immediate agreed contractual significance was being transmitted to TIE by
BBS. | was not concerned about any breach of professional rules in him contacting my client
directly for the reasons which | discuss at paragraph 7.336 above. It would have been extremely
odd if this SDS design delivery pragramme variation was something that TIE and CEC Planning
and Roads Authority did not already know about in detail ~ since TIE was managing SDS as its
design consultant, not BBS, and had direct oversight of CEC's involvement as design Approvals
Body.

7.364 | am asked in Question 80 about an email from lan Laing the next day, 27" March 2008
(CEC01451209) in which he sends round an updated version of SP4 (CEC01451210). lan’s e-mail
explains the two components of amendment to the draft:
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7.364.1 Tables - A mechanical exercise (to be verified by TIE) inserfion or updating of
information which BBS had developed or produced for or as a task resulting from the
technical meeting on 25th March 2008.

7.364.2 Pricing Assumption 3.4.3 - The need for this arose as a result of the TIE Project
Director's decision ta carry out an exercise of amending the ERs to version 3.2 post-
BAFO."™ BBS sought contractual protection if - as a resuit of the changes TIE had
introduced - the SDS design when constructed, did not deliver the ERs. | had been
involved in that meeting with SDS and TIE the day before. This was the direct
technical and commercial impact of TIE's decision to amend the ERs being written into

SP4. There were no legal arguments to resist what BBS were asking for.

7.365 | note that at this point there were still matters outstanding in the draft Schedule being circulated.
These are not matters of either principle or contractual language; they comprised missing or
revised financial, technical or factual information that BSC, in the main, required to finalise and
present to TIE.

7.366 | am asked in Question 82 about CEC01423746 and 47, doecumentation emanating on 2nd April
2008 from Pinsent Masons. This was essentially confirmation of the position which TIE had agreed
to concerning the revision of the SDS Design Delivery Programme from V26 to V28, made by
SDS. It is clear from the contemporary email traffic that TIE (Steven Bell and Jim McEwan, and
possibly others) had met with BBS and/or Pinsent Masons to agree this inclusion. | am asked what
| advised. | had already advised in some détail on this point by email on 31st March 2008, two
days before and in response to an email from Jim McEwan (see para 7.302et seq). | am asked if |
think the inclusion in the Infraco Contract was at odds with my advice. My advice is discussed
above. | do not regard this inclusion in the contract as being at odds with my advice. My advice
was that TIE should attempt to analyse and agree in advance the time and cost consequences of
this and other Notified Departures. The contract addition (agreed by TIE) simply recorded this
known source of Notified Departures. | have expiained what practical means and resources were
at TIE's immediate disposal to carry out that assessment — which could in fact have been begur(
considerable period of time before 31 March 2008. SDS's requirement and move to produce V28
did not appear overnight.

7.367 The question then asks me, as regards two further issues of SP4 wi.th minor adjustments in them
“.... but the critical patts were not changed. Was any effort made to change them?" | received no
instruction from TIE to engage on SP4 at this stége and | do not know what further discussions, if
any, TIE had with BBS.

7.368 By this time, TIE had been discussing the commercial, technical and factual assumptions in SP4
for two months. TIE fully understood SP4 as it had settled the document itself and had received
DLA Piper's advice on its function and operation. The matters asked about in this question were,
from my perspective then and now, adjustments and information provision that were required to

108 See paras. 7.413 ef seq
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complete Bills of Quantity and other SP4 annexures or were simply clarifications. TIE had received
my advice on its function and operation as regards PA1 and nothing had changed on that point
since 6th February 2008.

7.369  Finaily, | will now address the remaining limbs of Question 83 not covered above.

7.370 | disagreed then and | disagree now with Steven Bell's view that BBS “were not closed to changes
of position”. On the contrary, BBS were absolutely rigid (and they had been since early December
2007 and before) about not taking responsibility for inadequatsly developed or non-existent SDS
Design as well as delay in its production due to CEC Planning and Roads Authority approval delay
and all the evidence was that they were continuing to seek more protection by price increase. That
is in fact exactly what they were doing when this meeting took piace in early April 2008. There was
no evidence at all to suggest that BBS would soften or aiter their position on the core elements of
SP4 and PA1 as TIE pressed on towards Close. What was non-negotiable was entirely clear: the
protections that BBS had sought and secured from TIE at Wiesbaden and the language, which had
been agreed as a result of this.

7.371 It is put to me that, "It is apparent that negotiations were carried out an the terms of Schedule Part
4 up to the end of April”. As is apparent from a proper study and comparison of the various drafts
of SP4 issued and about which | am asked, there were, in fact, no further significant negotiations
on the document after 25th March 2008 as regards the principles of how a Notified Departure
would come about and how this would work in connection with SDS design development.

7.372 | am asked if | remain of the view | expressed in late August 2010 (CEC00098063) that SP4 was
imposed on the Infraco Contract: Yes, | was and remain of that view, The primary confirmation of
this is: Clause 4.3 and the fact that Clause 80 had to be adjusted te link to Mandatory TIE Change
{Notified Departure} and to defined Compensation Events. | have described the genesis of Clause
4.3, my direct instruction from TIE on it at the time at and Richard Keen QC's view of it at paras
7.331 et seq.

7.373 § did not “claim” matters were not negotiable as is stated by the Inquiry’s Question. | repeated
forcefully what | had already advised TIE senior management on several occasions - facts which
they knew. As my file note shows, | made suggestions on how TIE might try to arrest the pattern of
price concesslons to BSC. And | wish to comment here that from my perspective, what | observed
in the negotiations in the run up to Close was one-way traffic, with BBS dominant. Whatever TIE
management believed it was they had exiracted of value (see para. 11.167) during the

negotiations post Rutland Square remained unclear to me.

7.374 Here, | wish also to refer the tnduiry to my e-mail sent to Willie Gallagher and TIE/TEL seniot
management mid-afterncon, 2nd May 2008. | listed no fewer than 14 distinct points that [
considered TIE could use to exert proper pressure on BBS to stop them seeking more money and
more concessions. | do not recall receiving an answer to this email in any form.

33308626v2

TRI100000102_C_0201




202

7.375 TIE's Quality Assurance Review of Schedule Part 4 — Inquiry Question 84

7.376 | am asked about TIE's Quality Assurance/Control (“QA/QC") review as evidenced by
CEC01374219 and 4220. Here, DLA Piper is copied on §P4, by Dennis Murray on 22nd April
2008, as a TIE generated document that required conversion into the Infraco Contract schedule
itself. That is evident from the fact that the document is entitled "Schedule Four” and not, as was
required contractually, SP4. | did not play any roie in TIE's QA process for SP4, nor was there aver
any formal instruction or other direction for DLA Piper to do so. DLA Piper was responsible (under
my supervision: Phil Hecht, Chris Horsley, Jo Glover, Nikki Horsall} for final due diligence and legal
QA/QC for the main Infraco Contract and the accuracy and consistency of the entire suite of
ancillary documentation, including legal schedules (e.g. DRP, Third Parly Agreement and step
down etc, bonds, guarantees, collateral warranties) but not for QA/QC on the technical commercial
and financial schedules’ content.

7.377 | note that Dennis Murray also sent the e-mail of 22° April 2008 to Steven Bell. | do not know why
Dennis sent the document to Stewart McGarrity since Stewart had not played any significant rc{
as far as | was aware, in negotiating the terms of SP4 and | note that Stewart said so in his email
reply on 23rd April 2008. Dennis' e-mail cenfirmed the absence of any 25th November 2007 list for
BDDI as at 22nd April 2008.'%”

7.378 linstructed my team fo wait until the document was cleared by TIE and then to insert it into the
caontract suite. | then reported at the next TIE Project management meeting that DLA Piper had
heen given the document which TIE wished to include as the agreed SP4. TIE then changed the
document’s status from orange to green on their task chart.

7.379 The next day, Stewart McGarrity, sent his 23rd April 2008 e-mail reply to Dennis Murray. DLA
Piper was not copied on this, but Stewart did copy: Geoff Gilhert, Steven Bell, Graeme Bissett and
Susan Clark — effectively all TIE's senior managers with the exception of Jim McEwan. This
further confirms that TIE was not expecting DLA Piper to carry out or provide input on TIE's
internal QA/QC. : (

7.380 It is suggested to me that Stewart McGarrity ‘signed off {(in CEC01286695) on the TIE document
he had been sent by Dennis Murray as SP4. This is not correct. CEC01286695 is TIE's internal
QC document for SP4. Stewart McGarrity noted on the TIE QA form that there were substantial
outstanding issues and he set them out in his email. Interestingly, | read that two of Stewart's
points of concern are: a 20% advance payment paid by TIE under Infraco Contract to BSC and
how TIE may not have explained this to CEC and; the need for TIE management vigilance in

relation to value engineering, design and procgramme cost and time exposures for TIE.

7.381 Stewart McGarrity discusses with Dennis Murray on 23 April 2008 the fact that CEC had asked TIE
about how BSC were going to use the 20% advance payment — particularly for materials purchase
where no CEC approval of the relevant SDS design was in place. He inquires if Dennis Murray has
done an analysis of this risk and who owns it. | draw the conclusion from this exchange that CEC

% parag 7.325et seq
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personnel had been told directly by TIE management at some eariier point that TIE had agreed the
20% advance payment with BSC. DLA Piper was not told about this unfil well after award of the

Infraco Contract.
7.382 TIE’s 2009 internal review of Wiesbaden

7.383 TIE conducted an after-the-event review into the Wiesbaden Agreement in late 2009/early 2010
after McGrigors {now Pinsent Masons} had been briefed (by CEC andfor TIE | do not know whom)
to review the Infraco Contract. | believe TIE called this "Project Challenge”. The purpose of this
part of Project Challenge''® was to understand what had happened at and following Wiesbaden
and the genesis of SP4. In particular, to find out where it had come from because, by this point in
September 2009, there were a number of adjudications that had gone through and TIE had lost
those adjudications on the basis of the interpretation of language contained in SP4.

7.384 E-mails between Geoff Gilbert of TIE and Scot McFadzen af BB show the exact genesis of the
language in SP4 PA1. | had not seen these before 2009/10 when | received them as part of Project
Challenge.

7.385 TIE had begun examining what had been agreed in Wieshaden, and why, and where SP4 had
come from. There was nobedy left at this point who had attended Wiesbaden. Willie Gallagher had
gone in late 2008. Both Matthew Crosse and Geoff Giibert left before the Infraco contract close
date of 14 May. So the three gentlemen who were involved in Wiesbaden, and in particular Geoff
Gilbert who was involved in drafting, agreeing, settling, reviewing, re-drafting and settling SP4, had
gone. So too, had Bob Dawson.

7.386 In order to understand better what TIE had aimed for {as oppased to achieved) through Wiesbaden
and on the instruction of Richard Jeffrey, it was agreed that Stewart McGarrity would carry out a
TIE archives search and direct contact would be made with TIE's 2008 Project Directorate —
Matthew Crosse and Geoff Gilbert and with Willie Gallagher. These were the three TIE executives
who had agreed and settled the Wiesbaden agreement. Richard Jeffray asked me to call Willie
Gallagher. | had not spoken with him since he had left TIE in November 2008. | believe | reported
my conversation in an e-mail to Richard Jeffrey and Stewart — copied to Tony Rush {a consultant
engaged by TIE in relation to disputes with BBS) and Brandon Nolan (of McGrigors). The essence
was:

7.386.1 He did not remember the Wiesbaden meeting itself very well. He had had dinner with
Matthew Crosse and the BB representatives. He did net tell me their names and was
not sure if Siemens had been present or not. (The drait agreement | had seen had
only one signature block on it for an authorised signatory). He had then left Matthew
Crosse to handle the detail of the pricing agreement. He had no recollection of
discussing the specific terms of what had been agreed at Wiesbaden with anyone
afterwards or seeing these in writing in Wissbaden. He said he did not remember

% See paras 2.170 and 8.69 ef seq
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being advised as to what SP4 meant but that he had left this to Matthew Crosse and
Geoff Gilbert; and

7.386.2 He was relatively vague about what BB had said at Wiesbaden in relation to their
position on the continuing inadequacy /incompleteness of the SDS design and delay in
prior approvals and MUDFA delay.

7.387 | found this odd and unsatisfactary. Willie Gallagher had instigated the visit to Wiesbaden and had
spoken at Tram Project Board and TIE Board meetings in late 2007 and January 2008 about its
outcome and what TIE had agreed.

7.388 In February 2008, two months after Wiesbaden, Willie Gailagher had been asking Matthew Crosse
where negotiations on the BBS construction price had reached - the price he had reported on 19"
December 2007 and again in January 2008 to the TIE Board and the Tram Project Board and to
CEC was fixed.

7.389 Af the same time, Stewart McGarrity had tracked down Geoff Gilbert. 1 recall a teleconferenceé(.
“early 2010 at TIE’s offices with Geoff on speakerphone. In any event, the upshot was: Geoff also
said he had very little recollection of events Jeading up to Wiesbaden and how the Wiesbaden
documentation itself had evolved. He said he did not recall his December 2007/January 2008 e-
mail exchanges on the precise language for PA1 at that time or into January 2008 (with Scott
Macfadzen and others) as the direct forerunner of SP4. Nor did he have any clear recollection of
conversations with Matthew Grosse or Willie Gallagher on TIE's planned approach to a pricing and
programme agreement either before they flew out in December 2007, while they were in Germany

. or afterwards.

7.390 Given the content of the Wiesbaden agreement, its absolute importance and the very obvious
negotiations on drafting by e-mail that TIE's archives showed Geoff had been invelved in at the
time of the Wiesbaden Agreement and then in early 2008, | found his lack of reccllection very
disconcerting. | said so to those who had been on the call: | believe, Stewart, Tony Rush and
perhaps McGrigors.

7.391 | do not remember TIE having any success in tracking down Matthew Crosse but | was not
involved in that myself. He was, | believe, either abroad or had taken an appointment at Crossrail
In London.

7.392 Following the inquiries and reports | described above, Tony Rush coined the phrase; “a collective
corporate amnesia” within TIE’s former management regarding Wiesbaden. Based upon what |
had by that point been shown from TIE’s records and had heard myself, | agreed with this. | was
disturbed that those who had been responsible for this very important decision by TIE appeared to
want to disown it or at least distance themselves from talking about its obvious commercial and

financial consequences.

7.393 In summary, this review showed, certainly to me, that the remaining members of TIE's 2007/8
senior management had somehow believed that DLA Piper had been involved with the Wiesbaden
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meeting and in negotiating and drafting the resultant documentation. TIE's own inquest showed
that neither | nor anyone else at DLA Piper had been involved with Wiesbaden. This came as a
surprise to Stewart McGarrity, TIE's Finance Director whom Richard Jefirey had asked to lead the
task of assembling TIE's documentation and records. Other members of TIE's corporate and
project management appeared to have played little part in Wiesbaden including, importantly,
Steven Bell who, as engineering director, was responsible for BBS's performance, the MUDFA and
SDS contracts and for what TIE was going to need to negotiate post contract award on the many
technical, financial and commercial assumptions, contractual protections and pricing and scope
qualifications that BBS had placed into the contract with TIE's agreement and were now insisting

on implementing.

7.394 And so, | had to wonder: if this was the aggregated view of the TIE senior executives wha had
settled Wiesbaden terms - how, in fact, was their collective view and information about the exact
effect of Wiesbaden agreement communicated properly by them to their TIE colleagues on their
return and then to CEC? These 2010 conversations and the memory lapses reaffirmed my belief
that SP4 had also been at the core of TIE commercial and financial dilemma in late 2007: their
preferred bidder would not commit to providing a construction price and programme until TIE
agreed to their terms on protection from SDS and MUDFA contract status. And those very clear
terms were not consistent at all with how TIE presented their deal to CEC on the 20" December
2007. This was entirely distinct from the fact that SP4 had been perfectly understood by those at
TIE who had negotiated its content over a period of approximately three months,

7.395 1 have read TIE's documents saying that Jim McEwa‘n‘ carried out a TIE prucurement process
review covering the period October 2007 o Jan 2008. | never saw this review at the time. | would
be interested to know: who was the audience, what did this review disclose and what did Jim write
and conclude about TIE's actions leading up to, at and immediately after the Wieshaden meeting?
What was this report and were it;*, conclusions made available to CEC

7.396 | am asked in Question 59 to comment on the exchange of emails dated 10 September 2009 in
which Stewart McGarrity gave his views on what had been agreed in Wiesbaden and | responded
(CEC00851679). This email exchange took place in the midst of Project Challenge, one year and
four months after May 2008 Infraco Contract award. Stewart McGarrity's e-mail alights on a central
issue within SP4. He guotes the text from the Wiesbaden Agreement that became PA1. it contains
the language that underpinned the position which Pinsent Masons informed me was non-
negotiable after | had seen SP4 for the first time in early February 2008.

7.397 TIE's Chief Executive, Project Director and Commercial Director had agreed at the Wiesbhaden
meeting and after it that, infer alia, BBS would be able to apply for an automatic client variation,
leading to an entitlement to a potential extension of time, payment for variations work and
prolongation/disruption costs, with consequent contract price increase if EBS were obliged to
construct to SDS design that had either developed since BDDI or was generated late by SDS
Provider or changed from BDDI. By the date of Wiesbaden, BBS had established that there was no
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SDS design beyond outline - and in some cases no design at all - for significant parts of the

schema and that there was no design for Siemens’ scope of work.

7.398 The proposition is put to me by the Inquiry that: once each of these Provisional Sum items had
crystallised into an agreed firm price, this would somehow remove any financial consequences
from “inadequacy of design”. It is, in fact, an error to suggest that the Provisional Sums were

addressing, for example:

7.398.1 the April 2008 move of the SDS Design and Consents Delivery programme from V26
to V28;

7.398.2 missing, unconsented or underdeveloped SDS design (i.e. design not within BDDI);

7.398.3 late and unconsented SDS Design or SBS Design that was being identified and
instructed by TIE from past contract award design workshops;

7.398.4  the impact of MUDFA delays; and

7.398.5 the impact of all of the above on the BBS construction programme and its construction
methodelogy,

7.399 To explain: it is clear that SP4 defines what are ‘Provisional Sums’ in a manner consistent with my
understanding of the term as used in the constructien industry, that is: either work which may well
never be executed or work that requires an element of choice later by the employer/engineer (See
for example. Hudson Building and Engineering Contracts, 13th Edition 2015 at p.347) and per
May LJ in Midland Expressway Limited —v- Carillion Construction Limited [2008] EWCA Civ 936.
The Schedule then sets these items out in its Appendix B, with related estimated prices for each.
Not one of these 22 items listed as included (at estimated values only) within the BBS siated
construction price relates to works that will be constructed using late, post-BDDI developed,
incomplete or missing SDS design. This Appendix B was prepared by TIE in discussion with BBS

and it was not a matter for legal input.

7.400 In short: if part of the tram infrastructure had simply not been designed by SDS, even in outline, it
- could not - and indeed does not - somehow appear as an estimated price within a SP4 Provisicnal
Sum. Works to be constructed as part of the Infraco Works using missing SDS design do not fit
within the term of art “provisional sum” because those works are neither works never to be
executed nor something that TIE would elect later. To the contrary: they are something required to

be caonstructed in order to deliver the ERs.

7.401 Itis obvious that | cannot answer for what Stewart McGarrity thought and meant when he wrote his
email. However, |1 strongly believe that Stewart's analysis demonstrates that he had not been
properly briefed in early 2008 by TIE's seniar Project procurement management colleagues about
the commercial intent and realify of Wiesbaden and then SP4 and, most importantly, the true
limited state/scope of the SDS Design actually within BDDI. | have mentioned the reason for my
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belief on various occasions (see, for example, para. for example para. 7.573 and 7.205) and
Stewart himself confirms his lack of information in CEC01286685.

7.402 It is, in my view, very telling that Stewart says in his e-mail in September 2009: “......unless of
course whole elements of the works from design information issued to BBS up lo 25th November
2007 were missing.” That was indeed precisely the situation in which TIE had found itself in early
December 2007: useable design for central elements of the tram scheme was missing from BDDI
— wholesale - and this situation and MUDFA works delays due to missing design were the key
reasons why: (A) both the BBS and the Tramlines BAFO returns in October 2007 had been unable
to present an unqualified price for the entire tram scheme, with matching construction programme
and build methodologies; (B) BBS was not prepared to price and programme its proposals beyond
its BAFO submission, when pressed in mid December 2007;'"" and (C) TIE had been obliged to
introduce the scheme design availability baseline of 25th November 2007, BDDI. Not only were
central and time-critical SDS designs and their related Consents missing in October 2007, on into
December 2007 and yet still in May 2008, they remained missing for many months after infraco

contract award.

7403 The last line in my e-mail in reply to Stewart remarks: “ As mentioned in the past, | am confident
that Geoff Gilbert could make a useful contribution if asked." He had been: (A) TIE's principal
author of SP4 and had led TIE's discussion and negotiation with BBS about the emerging
‘Schedute 4' document and its drafting during January 2008 immediately after Wiesbaden; and (B}
a member of the TIE's Project Directorate that took the decision to take negotiations forward with
BBS on the basis of BDDI - which ultimately TIE itself could not pin down in terms of actual SDS
design drawings (in all statuses as defined by the SDS Contract) that had been issued to BBS by
25 November 2007.

7.404 TIE Amendments to the Employers’ Requirements (ERs)

7.405 The ERs is a client-based document. The development of ERs for a scheme like this would
normally be carried out by a consulting engineer with detailed client input. Draft ERs were built up
during lan Kendall's regime as Project manager. They were dome predominantly by Faber
Maunsell and Mott MacDonald, who were two leading engineering consultancies in the UK who
probably had the most experience of light rail projects. lan Kendall worked out how, at an early
stage, he could get the ERs produced in outline form prepared by these engineering consultants. |
believe the budget for doing that work came out of the Parliamentary process budget, because |
understood from lan Kendall and Alex Macaulay there was not a budget for the production of
Infraco ERs. This was procurement phase work, and not specifically relevant to bill promotion. But
the ERs were an absolutely key document in terms of TIE's ability to produce an outline scops for
the whole Project to inform what TIE’s designer would be doing under the Scheme Design
Services mandate. Faber Maunsell and Mott MacDonald ieft the Project probably in late 2006;
about three months after the two Edinburgh Tram Bills were enacted. By this time, Faber Maunsell
and Mott Macdonald had coilaborated for TIE and produced, in my opinion, a very gocd working

M See paras. 7.139 el seq

33308626v2

TRI100000102_C_0207




208

draft ERs despite many sections that were work- in- progress for TIEs input. Both tendered for the

SDS mandate but were unsuccessful.

7.406 This work on the ERs involved descriptions on how the trams would function, their depot, fleet size,
scheme configuration, stops as well as structures and control systems. Mott Macdonald and
Faber's actual mandate was to support bill promotion and, in particular, create the parliamentary

drawings showing the scheme's Limits of Deviation or land-take envelope.

7.407 In the usual manner, DLA Piper vetted the draft ERs written by Mott Macdonald and Faber
Maunsell for clear concept and concise language that matched — or at least did not cause conflict
with the draft Infrace Contract. UK market practice had tended towards tram procurement contracts
not having a standard prescriptive employer's specification because the intention was to have ERs
that were output-based. The more specific you become, the more the contractor simply responds
to this desire, without innovation or his own motivation for cost-control focus. TIE also needed
robust ERs for the approzsich adopted and espoused by lan Kendall of putting the different major
contracts out to tender separately, followed by novations to the main overall EPC contract{
Infraco.

7.408 All sorts of questions arose such as: what should the trams look like inside? What external livery
would they have? What size of tram and how many trams? What would the expected asset life be
of various key equipment? Should trams have room for bicycles? Should there be ticket collectors
on board? How high should the overhead support poles be and at what intervals? Will there be
building fixings for overhead lines? How big should the depot be and where should it be? How
would the depot be equipped? What was the optimum runtime for a tram jouney to the airport?
What would the fare structure be? Would there be inspectors? How should the city traffic
management system integrate with the tram control? Where do we site tram stops? Under what
type of contract would the electricity be supplied over the Project life?

7.409 The point here is that these central issues were addressed by highly experienced engineers with
access to institutional know-how, not as later happened through TIE’s relatively inexperiencel"
non-specialist staff,

7.410  The first draft of the ERs was the work product of David Hand (Mott Macdonald) and Doug Blenkey
{Faber Maunsell), both senior experienced professionals. | saw it as very comprehensive and well
thought through, although it was still a working draft. lan Kendall's team then used it as a core
technical document for the Infraco Contract ITN. It had been assembled using the combined
insights of Mott Macdonald and Faber Maunsell on the current wisdom from UK and already
operating continental tram projects. | am uncertain which UK projects these two big consultancies
had been involved in, but there were gaps (properly flagged) in their range of experience. lan
Kendall's team did not necessarily know how to fill these themselves or where to find information to
form a view.

7.411 lan Kendall rightly kept up relentless pressure to achieve ERs to go with the draft Infrace Contract

suite that DLA Piper produced. He was a demanding but very knowledgeable and also
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appreciative taskmaster. When lan Kendall ieft TIE, | understood from him that he thought there
were still some gaps in what Doug Blankey and David Hand had achieved which TIE needed to
resolve adequately, but that the ERs were serviceable as a client document.

7.412 After Faber Maunsell and Mott Macdonald’'s appointments ended in summer of 2006, the further
development of the ERs was very laborious because TIE did not have the in-house expertise.
There was nobody at TIE who was a tram design engineer. Development of the ERs for issue at
ITN was also within SDS's remit The production of the ERs to a fully developed stage where they
could be issued to infraco tenderers in fact sat on the critical path for assembling the Infraco ITN
for a considerable time and lan Kendall had become increasingly concerned about this. There was
a further issue which delayed the ERs: input from various stakeholders, not least CEC Planning.

7.413 TIE took the ERs away from SDS's remit and at some point in 2007 and after BAFO and BBS's
appointment as preferred bidder, in late 2007/early 2008, TIE's Project Directorate were still
overhauling the ERs. That was done in isolation without reference to DLA Piper and, as | learnt
later from Steven Bell, without cansultation within TIE.

7.414 This decision cost TIE £2.7 million (see paragraph 7.425 below) without apparent benefit. The
payment was required principally by Siemens who maintained that - despite the exercise that DLA
Piper and SDS had done with them to ensure that the ERs had not been changed in a way so as
to introduce ambiguities or conflicts with other parts of the contract suite (see para. 7.424) — there
might be hidden technical risk for them as-systems installer with long term maintenance aobligations
and direct interface with CAF trams. The £2.7million was their expression of this exposure, it
appeared to me to be a premium that TIE agreed to pay that had no underlying hard costings.

7.415 | never understood or had explained to me by anyone at TIE the rationale for this. Revising the
ERs would inevitably mean subsequent changes to Infraco Proposals, since amending the ERs
was a change fram the ITN to which they had responded with BAFO and might, for example, result
in the need for changes to the SDS design and to BBS construction and systems installation

methodologies.

7.416 This closeted review of the ERs, after BBS' Preferred Bidder appointment, suggested to me that
the ERs had never been looked at thoroughly in 2007 by TIE's incoming Project lead. There was
apparently limited professional ownership within TIE of the ERs prepared under lan Kendall's.

watch nearly three years eatrlier.

7.417 The significance of this is not that the ERs failed. It is that by removing them for a comprehensive
review and revision, TIE allowed BBS and SDS to say that their prices and construction and
installation proposals and methodologies and their own design drawings were developed to deliver
technical and commercial requirements that TIE had now unilaterally changed. They could then
claim it was open season for them to review price, risk and programme. It also allowed SDS to say
that they would resist novation, that they must review these new ERs and that TIE must pay for
that SDS additional work. It also allowed them to say they could not warrant their existing design
because it had been prepared to deliver against the old ITN ERs. That in tum allowed BBS to say
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that they would not take risk from unwarranted design, especially design developed or created post
BODI. ‘

7.418 Here are two simple (hypothetical but illustrative) examples:

7.418.1 The new ERs say that the line of sight of the tram driver to the tram signal must be
3.8m. SDS says that their design accommodates this - but the Infraco (Siemens
technicians) asserts that a stationary tram vehicle at the end of an already designed
and priced platform length will be too far back to achieve the reguired distance of 3.8m
to the designed tram signal position. Result: design revision/repricing;

7.4182  The new ERs decide that overhead lines need to be strung in more positions using
building attachments instead of poles. SDS create designs which reguire both planning
consent and building fixings agreements with the property owners. The Infraco has
priced and programmed for erection of poles by a conventional subcontractor. Due to
the designlchange resulfing from the revised ERs, the Infraco requires to hire a mg
expensive speclalist subcontractor (cost and pregramme) and to request third pa&y
permissions and SDS require to obtain CEC Planning consent to install the fixtures,
mountings, maintenance points and tell-tales in the building facings (delay/works
sequencing).

7419 There are in fact three similar actual examples of this ER version change problem evident in BBS
notes in SP4 drafts.

7.420 A big phrase in negotiations in practice became “alignment” regarding the contract suite. Siemens'
negotiators spent quite a while pointing out lots of potential minor variances In the Infraco Contract,
for example language arising from the modified ERs that might cause lack of clarity or arguments
over their responsibilities. Most of this was insignificant and easily fixed but it allowed BBS to make
hoise, delay negotiations and seek reasons for price increases.

7.421 Siemens' attitude to the ERs was very pedantic. They brought in two Erlangen-based specialists(
review the revised ERs. This was probably in late January/early February 2008, They were
extremely concerned about the impact on their particular systems work installation and its greater
technical interface with the trams and the eventual operator party. Siemens were also very
sensitive about the revisions to the ERs because they had detailed long term maintenance
ohligations in terms of the equipment, the infrastructure, the signalling and the stop lights. These
were German engineers interested in millimetres, centimetres and precision. The idea that the ERs
were being changed was a warning red light immediately. BB were using the situation, frankly, as
leverage to say that they did not frust SDS and to highiight that there was unquantifiable design
and technical requirements risk around.

7.422 1 do not know whether a third party came in to review the ERs before TIE's decision and process of
attempting to revise them. It would have been prudent for TIE to invoive TSS in that process; that
was what TSS had been appointed for. As TIE's independent engineering resource when SDS |eft
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the house under novation, TSS were to be the part of TIE's ability to keep SDS and BB honest and
enforce the Infraco contract and novation arrangements on them.

7.423 DLA's job was to remove some of Siemens' pedantry. | told TIE that they needed a details person
to tell me whether all of this was having any impact on the Infraco contract terms. Sharon
Fitzgerald went in there and cleaned it out. Under considerable time pressure (as is specifically
noted in the DLA Piper letters} a line-by-line check of the revised ERs with SDS and Siemens was
undertaken, controlled by DLA Piper sitting with them to remove, wherever possible, any of their
arguments that inconsequential revisions were material and justified cost or time adjustment or had
redesign implications. The new version of the ERs were reviewed for conformity with the Infraco
contract language. There is always an issue befween engineers writing quasi-contractual
documents and lawyers locking at that and saying they cannot put it in that way. There was an
exercise to clean the doecument out and make sure that Siemens were not just singing and dancing
and asserting problems about minutiae. That was what | asked Sharen to do. | also sent her to find
out what had been going on: we did not know since | did not learn from Matthew Crosse what the
ERs changes were. Because of this DLA were put in a situation where we had to learn about them
within the negotiations between BBS, TIE and SDS.

7.424 It turned out to be a storm in a tea cup as regards draffing misalignment - but there were some
significant specific negative impacts: one was that SDS said that they would not guarantee that
their design would deliver a tram runtime specified in the new ERs. And then, of course, BBS
repeated that they could not novate a designer whose design was not validated against the ERs,
which they would be constructing and had bid against; another effect was a claim for £3.2 million
extra demanded by Siemens In February 2008 on account of ER V3.02. Lastly, it created a new
pressure point for SDS to reassert their demand for immediate settlement of their two large
claims."? SDS indicated that it would, after all, warrant its design against the revised ERs,

encouraged no doubt by the receipt of the £1million incentivisation payment. '

7.425 As it came about in February 2008, the Rutland Square Agreement (see paragraph 7.434 et seq
below) and TIE's internal records show that TIE also conceded between £1.6 million and
£3.2million {to the best of my recallection, the final figure was around £2.7 million) to BBS as a ‘risk
premium' against the changes that Matthew Crosse had put into the ERs and the aileged knock-on
gffect onto the Infraco and Tram Supply Contract long term maintenance provisions. Added to this
was the cost of DLA Piper's urgent engagement to negotiate changes which Siemens said it
needed as a result of the revised ERs, as well as SDS's cost for reviewing the ERs.

7.426 |t totally escaped me what commercial ar technical benefit the ERs review had achieved for TIE. In
my opinion, the time to review/adjust the ERs was in 2006 before the issue of the ITN, and
certainly not still to be doing so 5 months after BAFO.

7.427 | am asked in Question 41 about a letier | wrote to CEC Legal dated 20 March 2008
{CEC01544970) in which | refer fo "risk emanating from the Employers' Requirements because of

"2 See paras. 5.178 et seq
"3 See paras 5.186 and 5.66.1
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deficiency in precision, clarity and link with the core contract provisions.” [ note that | state “We
reported on Tuesday that work was outstanding in relation to this key contract schedule”. In other
words, the new ERs were nct signed off by SDS and the Infraco as being satisfactory. | then state
"We are instructed by TIE that both the SDS provider and BBS consortium are content the
document is now in acceptable form and detail to be used as a contractual scope. Our reservations
to the risk emanating from the ERs because of deficiency in precision, clarity and link with the core
contract provisions have moved now to a level where we do not consider this an obstacle any
longer TIE committing to & contract award by the end of March.” In other words, | am saying that,
on the basis of the instructions | had received from TIE about the progress of negotiations with
SDS Provider and BBS and DLA Piper's own invoivernent in that, this particular schedule is no
longer an obstacle to TIE committing to a contract award at the end of March 2008, That was my
opinion on what had happened to the ERs at that time. By this point TIE had agreed to pay an
additional £3.2million to BSC to address ‘residual issues’.

7.428 | am specifically asked when and how | advised CEC of these risks emanating from the ERs prior
to this letter. As | have stated elsewhere, 1 did not ‘advise CEC’ because it was not DLA Pipe(
responsibility to do so. The ERs are nof contractual drafting; they are technical and commercial
information sets. SDS had refused to warrant its designs because of the ERs being re-written."
BB had refused to novate because of this issue and said it would require to review its pricing and
proposals and Siemens had forced another £3.2 million out of TIE for this on the basis of
“misalignment risk”.

7.429 There would be always be a logic and sense check an ERs in any project to ensure that there were
no glaring difficuities which would give rise to conflict. But writing what the requirements are is the
client's technical staff's responsibility, not the Project lawyer's. The point is not that SDS and BBS
were nervous about hidden legal issues in the ERs — they were nervous that Version 3.02
contained a technical or commercial requirement that directly conflicted with their design, their
caonstruction proposals/methodologies or their long term maintenance obligations.

7.430 What | was reporting in my correspondence to Gill Lindsay in March 2008 (CEC01544970) wi
that this work was outstanding and it could not be converted into a key contract schedule. What is
contained in the ERs is not legal information; it is technical, commercial, planning and financial
information with operations and maintenance impacts. What | am saying to Gill Lindsay in my
correspondence is that, on the Tuesday, the ERs had not been mature enough for me to say they
no longer stood in the way of gelting the contract suite ready. In the context of this, you need to
understand that one problem with the Infraco contract negotiations and closing out the Infraco
contract, was tha;t there were upwards of 40 individual schedules fo it. | would say that at least half
of those were entirely commercial, financial and technical. There was no legal content in them. We
were waiting for those schedules to be produced by TIE. | provide below some examples''™ where
those schedules and various parts of them became time critical.

"4 See para 4.22 et seq on DLA Piper's duties to CEC and para. 7.413 on the revision of the ERs
"5See paras. 7.543
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7.431 | am reporting in my letter of advice that this was a function and a task that | knew had to be
completed by TIE in order to give us a decument that DLA Piper would then convert into a
contractual schedule after our own legal QA process, Since SDS and BBS have signed off on it, it
is ready to go inio the Infraco Contract in final form subject to TIE releasing the master electronic
version to DLA Piper. | would imagine that shortly after that we began to contractuaiise the ERs,
i.e. to simply top and tail them to go into the confract as a scheduie. The work on ensuring
conformity with Infraco contract suite terminology had already been done by Sharon Fitzgerald,
because she and | had ensured it was, not because TIE had planned to instruct this or even
thought about this when amending the ERs.

7.432 Additionally, TIE's decision to begin unilaterally amending the ERs during the initial bid and BAFO
preparation phases in 2007 was cited directly by BBS as one of a plethora of reasons why they
were unable to confirm their construction price and construction programme, beyond the heavily
qualified and incomplete construction price submitted at BAFO (see BBS “Preferred Bidde:
Update” letter 12th December 2007 to TIE, CEC01422384),

7.433 Rutland Square Agreement ~ 7th February 2008 (BBS’s First Price Increase Demand)

7.434 Two days after the tabling of SP4 - the first time | had seen this - TIE encountered a BBS price
increase demand attack led by Siemens. At a series of meeting at DLA Piper's offices in Rutland
Square, Siemens put forward a demand for around £8.5 miilion extra in relation to its component of

the Infraco contract price.

7.435 This resulted in what became known as the Rutiand Square Agreement. In retrospect, 1 think this
was possibly a stratagem from the consortium members: first, BB engages on its own pricing and
risk protection move on construction work to test the waters and then so does Siemens.

7436 Behind and before the Rutland Square Agreement, though, | saw that TIE had already indicated
that it would concede money for the ERs revisions. This was clear since Matthew Crosse was not
resisting the idea of payment, again simply how much. This may have stimulated Sismens to put
forward more demands.

7.437 Siemens couldn't explain the maths behind the extra money demanded — it appeared that they had
just plucked figures out of thin air. | had never seen an experienced international supplier doing
this to the same extent and | told TIE this.

7.438 At this paint, TIE had scheduled an extremely challenging 12" March 2008 contract signature date.
My best estimate, as at early February 2008, is that approx. three quarters of the 43 core technical,
financial and commercial schedules which TIE required to produce for the Infraco Contract were
either the first skeletal drafts not advanced beyond what DLA Piper had prepared as pro forma

place markers in the ITN or had progressed minimaiiy.

7.439 Combining my own recoilections with the Rutland Square Agreement document itself and with the
Project papers, | can relatively accurately reconstruct the sequence of meetings leading to the

33308626v2

TR100000102_C_0213




214

Rutland Square Agreement and the timing of my various advices to TIE on the effect of SP4 and
PA1.

7.440 Tuesday February 5" 2008: The meeting took place in the main conference room on the 4" floor of
DLA Piper Offices. Matthew Crosse came to this meeting. This was the first time he had attendad
a Project meeting with BBS where | was involved. Alastair Richards was also present and possibly
one other TIE manager. There were 9 people on the BBS side: Richard Walker, Michael Flynn,
Tom Murray, Herbert Fettig, lan Laing, Suzanne Moir, Martin Gallacher and two others (VT and
MW —probably Siemens technical personnel) whose names | now forget. | do remember | felt that
TIE were under-represented and | said so, but there seemed to be a clash with other TIE meeting

commitments.

7.441 TIE had been having difficulty in assembling BB and Siemens at the same meetings and, this time,
both BBS principals were available. There was distussion and "boxing” on various weil-known
outstanding issues. Richard Walker talked at considerable length about the risks that SDS
novation presented for the consortium because of the absence and state of the SDS design af
CEC approvals for it.

7.442 lain Laing expiained all of this was why SP4, as agreed by TIE in Wiesbaden, contained the ‘rules’
to govern post contract signature design production and development, for which BBS could not,
and was not prepared to, absorb any cost or time risk at all. Matthew Crosse, who had represented
TIE in Wiesbaden, did not disagree with this as a description of what TIE had agreed. SP4 was to
be discussed shortly, lain said. He did not give any indication that this would be the following day,
as it transpired. 1 said that on novation BBS would have direct contractual recourse against SDS if
the design had quality issues or was late. lan Laing said this was insufficient protection - since
suing your designer while still needing to work with them was not an attractive idea. In any event,
he said, 8P4 was dealing with the issue. Various examples of how BBS would be delayed by SDS
design being deficient, new or late were discussed, including a wheel lathe for the fram depot.
Richard Walker said that following BBS's scheme design audit there was a significant confidence
issue over SDS design quality and asked if there was additional Project budget to compensate (
these clear risks which BBS was asked to assume at novation. | do not recall TIE's answer. There
was a further discussion about BBS being very concerned that the "goalposts have moved” as far
as design risk transfer was concerned because the original concept of full design responsibility
being novated alongside a substantially complete and fully approved SDS scheme design linked to
the ERs was simply not going to happen - in fact at a very significant level.

7.443 | do not recall any specific response from TIE's side at the meeting. After this session, lan Laing
called me to say he felt that it was important | attended the next session on SP4. | thanked him and
said that | did not know when this was scheduled and that | had not seen any version of the
document he was taiking about. | was waiting to hear from TIE.

7.444 Wednesday 6" February: | had a full day of Infraco Contract main terms negotiation in the diary. |

was preparing for this when Bob Dawson's email and attachment arrived just after 9.00am saying
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that SP4 was going to be discussed at 10am at our offices, in about 40 minutes time. | discuss this
meeting in relation to SP4 above.*'

7.445 As discussed above at lan Laing made clear that the core principles of SP4 and PA1 had been
agreed by TIE in Wiesbaden and were non-negotiable.'” The Rutland Square Agreement shows
at 2.5.2 and 2.5.3 that we managed two or three changes immediately: language to ensure that
BBS could not engineer an Notified Departure by heing in breach and limbs (¢}, (n} and (o) of the
draft were removed. My recollection is that these limbs failed on logicfrealism and therefore their
deletion was not much of a concession by BBS.

7.4468 We negotiated these points after discussion with Steven Bell and, 1 believe, Geoff Gilbert which
required going over SP4 in detail. | cannot recall now if this was in one session — | think not
because of the requirements of the various strands of negotiations moving at the same time — in
particular SDS novation discussions beginning. In doing so, we focused also on my views and me
understanding TIE's views about PA1. But it was very clear at this point that TIE had agreed this
and clawing back anything meaningful would be very difficult indeed. And | said so to TIE.

7447 That aftermnoon, 6” February 2008, a further meeting was held to meet Siemens lead by Michae!
Flynn, with Herbert Fettig a senior Siemens Erlangen manager present. Siemens often fielded
commercial technical staff from three different arms: vehicles, systems and contracting and
therefore from different offices. Flynn was Siemens Transport UK. Fettig was, 1 think, from the
international division. Two others may -have been there, but no Biggart Baillie lawyers and nc BB.
TIE had different personnel present from those from the earlier meeting and seemed to have
recognised that it needed a show of force and focus at this meeting. .

7.448 This time, Jim McEwan, Stewart McGarrity, Matthew Crosse, Geoff Gilbert, Alastair Richards (and
possibly Dennis Murray) attended. Geoff spoke for TIE. Michael Flynn said that Siemens required
to increase their component of the contract price, as distinct from BB’s construction contract price.
He noted that both BB and CAF had been given additional meney by TIE for tram and civils works
under the terms of the Wiesbaden Agreement. Siemens had not been given any increase but

considered that cne was necessary because inter alia:

7.448.1 The ERs were now at version 3.02 due to Matthew Crosse's re-write / revision

exercise;

7.448.2 The new Picardy Place gyratory concept (essentially the trams turning around as

opposed to continuing down to the Foot of the Walk) had not heen priced in the BAFO

- - bid. (This could not have surprised TIE since the Wiesbaden Agreement expressly
excluded it from priced scope).

7.448.3 The CAF tram kinematic envelope - the relationship between tram movement (cant,
acceleration etc.) and uninterrupted electrical contact required between pantograph

118 At paragraphs 7.243 ef seq
"7 See paras. 7.370 efs seq and para 7.396
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and overhead line - was proving problematic, as were other aspects of the tram (its
traction system) in terms of their interface and compatibility with Siemen systems;

7.448.4 CAF were being difficult abeut providing information due to their competitor status with
Siemens and IP confidentiality (this was instantly challenged as false and a Siemen's
ploy by Alastair Richards});

7.448.5  Aspects of the SDS Design gave them serious concerns, in particular the Overhead
Line Eguipment design;

7.448.6 Siemens’ price had been based upon a systems installation, testing and trialling
programme that was now significantly different due BB's civils works programme

changing and extending; and

7.448.7 Lastly, Siemens might require performance bonding from SDS as well as a PCG due

(

7.449 |t was not clear how much extra money Michael Flynn was talking about. He then read from a hand

to a recent Parsons Brinkerhoff Group credit rating down grade.

written note which appeared to comprise a list which summarised into a figure calculated from
approx. 2.5% of the construction works and tram supply price, ptus a contingency. | recall both an
£8.5 millicn and then a £5.5 million figure. This may reflect the amount of additional money that
Siemens wanted beyond the ca. £3.2 million for the revised ERs. | recall no one on TIE's side
understood the numbers presented by Flynn well.

7.450 Geoff Gilbert expressed TIE's astenishment. There were various other strong reactions from the
TIE side. | spoke directly to Herbert Fettig in German saying this was not professional at all and
there was then a break-out. We went to one of the smail rooms. | do not recall the precise
discussion - but Alastair Richards was extremely agitated, saying that he did not understand at al!
what TIE had achieved at Wiesbaden if more money was being demanded.

7.451 Geoff Gilbert was saying that TIE needed to understand Siemens’ reasons better. Jim McEw,
said that their reasons were not relevant - because their motive was clear: they had seen Bb
playing the same game and it was now their tum. Stewart McGarrity said he thought that if TIE
gave any indication that they were taking this blatant tactic seriously, it would not be a question of
“if TIE would have to find more money” it would just be a question of “how much”. | do not recall
what if anything, Matthew Crosse said as Project Director. | advised TIE:

7.451.1 | agreed with Stuart MeGarrity that if TIE entertained this at all it would not go away;

7.451.2 If this Siemens’ demand entered the contract price at this level, it was a material
improvement for the preferred bidder and was an immediate and visible procurement

risk;

7.451.3 CAF would react badly and might want more money themselves;
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7.451.4  TIE should say Siemmens needed to request BB for a price reallocation for their
adjusted consortium scope, not demand more rmoney from TIE;

7.451.5 I did not see any benefit or value that TIE was being offered in exchange and Siemens

comment about bonding from PB was nct realistic;

74516 A component of the TIE's response should be that Siemens were placing their

consortium's preferred bidder status at risk; and
74817 Where was BB in this - and | remember wondering if Siemens had been at Wiesbaden.

7.452 | also asked Matthew Crosse how this would stand with the commercial and pricing evaluations at
BAFO where | understood BBS and Tramiines had been close and a main differentiator had been
the BBS approach on indicative pricing/imethodology and VE for Network Rail immunization works.

| do not recall his response if there was one.

7.453 | insisted to TIE that what was being agreed at a commercial Javel should be documented — to
avoid more public sector money simply entering and augmenting the Infraco contract price, with no
clear record of why or what benefit to TIE. | also insisted to TIE management that there should be
analysis and recognition of what TIE was receiving for this concession and 'lock-downs’ to give TIE
the ability to threaten BBS with loss of preferred bidder status and to set up a clear framework to
reach close on remaining open issues. Otherwise, | said, BBS would continue to pick off issues as
they wished and bring in new cnes. | recall Jim McEwan agreed, referring to TIE's need to stop
“death by a thousand cuts”.

7.454 Ultimately TIE's decision was not to reject the tactic. It was to get Siemens to explain themselves
hetter, There was a consensus that some theatre was needed to convey TIE's displeasure at this
move. We returned to the meeting. Geoff Gilbert spoke;

7.454 1 Willie Gallagher had been misled at Wiesbaden,

7.454.2  All the points being made had been coveredfallowed for at Wiesbaden,

7.454.3 Siemens was ambushing TIE with no cogent numbers;

7.454.4 TIE's legal advice was that this represented a real procurement risk to the Project; and
7.4545  Willie Gallagher would require to raise the issue with the ultimate client, CEC.

7.455 Michael Flynn said that Siemens had a serious issue with SDS design quality and that they
required money to be added as a contingency for this, and the fact that about 25% of the Siemens
work on systems installation had no clear SDS designed scope. Whatever TIE might have thought
of Siemens’ tactic, this statement by Siemens’ Project leader was yet another ‘red flag’ about how
the state of the SDS design was fundamentally impacting the consortium’s view on risk transfer
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and price. TIE later conceded a further £2.5 million on this to BBS'"®. He also mentioned that
Wiesbaden had been about civils work scope, not systems installation and tram interface. And this
flagged to me immediately that Siemens had not been included at the Wiesbaden meeting and that
this had heen a mistake by TIE management.

7.456 TIE instructed Siemens to draw up a report showing its demands, with reasons and full
calculations while TIE had internal management consultation and briefed CEC on what had
happened. The meeting then closed.

7.457 Thursday, Febryary 7™ In the meantime, TIE had sought CEC’s view (Director of Finance level),

with a recommendation that TIE see what Siemens really wanted and then negotiate. CEC agreed
with this approach. | believe | was in the room when the first call to CEC was made. Beyond that, |
have no knowledge of CEC's composite views on the Rutland Square mestings. The starting point
had appeared on the evening of 6™ February to be a worst case of about £8.5 to £9 million.
Siemens had presented their paper cn an increase and the parties re-convened to hear Siemens
explain this. | may have seen this paper but do not recall when — there were no legal points, otr(
than the continuing general theme of “alignment” between Infrace Contract and Tram
Supply/Maintenance contract provisions. A lengthy discussion took place as TIE sought with
arguments to remove the commercial and technical basis for Siemens’ demands. This did not
appear to be closing in on a solution.

7.458 | know that | was not present for all the meeting once | had TIE's instruction to prepare a protocol
which ‘drew a line in the sand' to stop further creeping improvement to BléS's position. My
instructions came from Willie Gallagher, Steven Bell and Geoff Gilbert. Matthew Crosse was also
present. At a point in the meeting, TIE put forward the draft document and it was used to record
how agreement was reached progressively. Six key paoints went into the protocol. Three of these
refer specifically to SP4: one about limbs {n) and (o), one about Notified Departure not being a
product of BBS breach and the last about “granularity” —e.g. BBS's detail and costings behind all
Pricing Assumptions.

7459 However TIE's use of the word “granularity” in discussions at this time to request more detail (»
the claims was revealing to me. What it signified was: not “ii’ TIE was accepting BBS demands for
more money or not, but instead "how much” TIE would agree to, based upon more detziled
justification from BBS.

7.460 The protocol itself refers directly to the SDS Residual Risk: “the provision of adequate design
information and in particular earthworks design by SDS and the recovery by the BBS Consortium
of costs and expenses from SDS in the event that their designs prove inadequate.” It then provides
for a separate presentation by each consortium member of its pricing on SP4 a week hence and to
resolution of “spiitting” construction and maintenance — which, | think, had essentially resuited in
‘overlap’ pricing for scope within the Consortium. [ played no part in this exercise.

18 See paragraph 7.316
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7461 And so: although the agreement shows anly one explicit number for Siemens — £3.2 million for the
Matthew Crosse ER v3.2 and TIE saying it had £1.6 million for this — the clauses reveal that BBS
keeps significant demands open for further negotiation. As a result, a month later, TIE agreed a
further consortium price increase of £8.6 million"*°.

7.462 Richard Walker was leading discussion for BBS and | pressed him for a firm, clear commitment on
latent defects liability period from BB — which he conceded at the last and this was reflected in a
manuscript amendment to the Rutland Square Agreement

7.463 The Rutland Square Agreement was signed in the early evening 7" February in the atrium of DLA
Piper's offices by Richard Walker and by Willie Gallagher and Matthew Crosse so the two senior
executives who had been in Wiesbaden were present to hear what | had said to TIE about SP4.

7464 The Rutland Square Agreement contains references to many key issues that were current,
including SP4 and Clause 80. | had explicit discussions with TIE management on PA1 and
Notified Departures (in the context of SDS design evoluticn) before drafting this protocol and
presenting it to BBS. As discussed earlier, | had already been told by Pinsent Masons that SP4
PA1 was nen-negotiable.’”® TIE management was-aware of this and, as the contemporary
comments show, continued to lead discussions themselves on the drafting and language for SP4

without pause.

[}

7.465 The importance of the February 2008 Rutland Square Agreement requires emphasis. It reflects
part of DLA Piper's core advice to TIE at the very time that SP4 had just abpeared. Virtually every
operative section in this document is designed to fry to give TIE higher ground within the
procurement to arrest BBS's steady improvement of their contractual and commercial position and
their tactics for risk fransfer srosion — by either direct aftack (e.g. money grabs) or by re-
openingffinessing negotiations on the Infraco contract main terms.

7.466 To summarise:

74661 The two 6" and 7" February 2008 meetings at Rutland Square — first just with
Siemens and then all parties — were the start of BBS's various demands for price
increases to which TIE acceded in very large measure. As far as | could see, TIE
(Willie Gallagher) involved CEC and its governance organs in deciding how to respond
to these demands and DLA Piper was giving TIE clear, continuing and often urgent
advice on what agreeing to these demands meant and would signal to BBS, already
sitting as preferred bidder. Whatever CEC (and perhapg some members of TIE’s own
management) had believed in December 2007 about TIE's Executive Chairman and
Project Director's visit to Germany achieving a fixed construction price at Wiesbaden
must have changed &t this point.

"9 The Citypoint price Increase agreement referred to at para. 7.469
120 See para 7.396

33308626v2

TRI100000102_C_0219




220

7.466.2 In parallel, on the morning of the 6" February 2008, TIE and BBS had begun
negotiations on SP4 which contained the initial but comprehensive range of
qualifications, risk protections, provisional pricing and technical scope reservations
with which BBS had qualified their Wiesbaden construction price. | discuss the

evolution of SP4 above. '

7.466.3 With TIE’s instruction, DLA Piper drafted the Rutland Square Agreement --to capture
and express a basic framework for identifying and protecting key agreed positions and
far moving technical, commercial and legal negotiations forward towards a Close date
that was extremely ambitious but, at the time and given a full co-operative attitude, |
felt might have been achievabie. The agreement reflected TIE's aspirations far more
than a fully engaged BBS attifude, as events very guickly demonstrated. BBS simply
treated TIE's urgency about reaching contract negotiations close as TIE “crying woif”,

7.466.4 The Rutland Sguare Agreement also contains specific reference to the particular SP4
provision that had been under discussion and is therefore contemporary evidence(
what advice TIE had been receiving in relevant meetings, break-out sessions and
debriefings from DLA Piper about, among many other topics: how the language in SP4
was intended to work and its impact on the Infrace Confract.

7.4687 Since TIE had determined it would (or had to) accede to a price increase demand, the prime intent
{of DLA Piper advice) within the Rutland Square Agreement was to at least give TIE an obvious
agreed base line with which to stop BBS eroding contractual protections TIE had in. the draft
Infraco Centract and to try to set proper negotiation rules Despite the specific inclusion in my
advice of a provision (Clause 7) that BBS could lose preferred bidder status for not adhering to the
Rutland Square Agreement, TIE never used this sanction nor even threatened to. This can only
have served to send an unmistakabie signal to BBS that TIE was wanting — above all else - to
award the Infrace Contract.

7.468 Citypoint Agreement — 7 March 2008 (

7.469 Following the Rutiand Square Agreement, BBS successfully submitted a further price increase
demand.

7.470 The first of these was on 7th March 2008 when a further £8.6million was added fo the contract
price In neguotiations at Citypoint. Those negotiations were handled, | believé, by Steven Bell and
Jim McEwan in a meeting held at Citypaint offices. 1 had na involvement in this meeting or TIE's
preparation for it. It came a month after Rutland Square.

7.471 This addressed Siemens’ outstanding claim from negotiations relating to the claims presented on
7" February 2008,

12! See paras. 7.2146t soq
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7.472 Formal Notice of Intention to Award —18"™ March 2008

7.473 At senior level, through its Chief Executive Willie Gallagher, TIE projected an image of being in
control and relaxed. Yet, TIE suddenly announced in the first week of January 2008 (after hinting
pre-Christmas 2007) that it was programming issue of the Notice of Intention to Award the Infraco
contract in the last week of January 2008. Notice of Intention to Award is a stage beyond
conferring Preferred Bidder status, which indicates that the award of the contract is imminent and
that the parties have concluded all permitted negotiation. It triggers an automatic debriefing
entitiement for the losing bidders. | remember returning to Edinburgh on 8" January 2008 after
Christmas leave that year in Hong Kong and being very surprised indeed.

7.474 ltis hard to fully explain the dynamic that was present at TIE in early 2008, Once the SNP reviews
had cancelled EARL and indicated no objection o CEC proceeding with the trams, the opposition
political parties had an incentive to scrutinise the Project closely. My strong perception was that
TIE and CEC staff recognised that the procurement reguired to close as soon as possible to avoid
CEC itself becoming unsupportive of or indifferent to the Project.

7.475 Willie Gallagher, TIE's CEO, was saying that this was not the case and he was under no pressure
to sign a deal. But | regarded that as essentially a bluff for BBS and, to some extent, for the public
and the media. There was a real thought at TIE senior level that the new Scottish Government's
goodwill towards the Project would evaporate (and consequently CEC political solidarity could
fade) if it didn’t get up and running swiftly —especially since TIE had prematurely indicated that a
contract award was imminent and had begun to brief the media regarding a PSCD in late 2010
whereas, at BAFQ, BBS had indicated a qualified March 2011 PSCD.

7476 TIE's behaviour and consequently instructions to me were essentially that it wanted a fanfare
announcement early in 2008 to show the people of Edinburgh that actual tram installation works
were about to take place and to give a final date for it all being finfshed. But this ignored the reality
of where the infraco procurement had reached —or to be explicit had not reached given the true
content of BBS's BAFO tender.

7.477 In the background Transport Scotland was of course auditing progress through TIE's reporting.
The promoter and owner was CEC, not Transport Scotland although CEC was the junior partner
financially. In round terms, Transport Scotland had committed £500 million and CEC just over £45
million. TIE's basic approach was to give all indications possible that swiftly moving towards
signing the Infraco Contract suited all parties. It appeared to me that TIE senior management felt
that this would prevent process drift and compel BBS to march in step. But soon after preferred
bidder appointment, BBS, not TIE, began to control speed of engagement and priorities. And SDS

joined suit, '

7478 As discussed above, TIE wished to issue Notice of Intention to Award in early 2008. But it was
clear to me and must have been clear to TIE the Infraco ne'gotiations on pricing, programme,
commercial and technical matters were nowhere near ready to achieve clear, agreed and final
positions. There was still a major outstanding argument about the revised ERs not baing aligned
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with the SDS design.'”? MUDFA was in delay. The SDS design was still untouchably far from
being stable or clear regarding its delivery programme, let alone completion."™ Pricing discussions
were still on going and a muititude of technical and commercial points were sfill open —not least
that SDS had indicated it would not novate.’® There was not much in depth discussion about how
TIE considered it was actually ready te proceed to the next stage i.e. to award and then sign the
contract. This appeared to me be more a pracess in TIE management's mind, not a series of in-
depth discussions, careful negotiations and close-outs. [ was often the only person saying that the
parties were not ready. 1 said that if the Infraco Contract was not ready because of outstanding
TIE or BBS deliverabies, there could be no Close. | said to TIE management that if BBS were not
committing to a master construction programme, commentary about 2 PSCD was meaningless,
not least because a pre-determined peried of trialling trams and testing infrastructure and systems
was mandatory (after substantial completion of the Infraco Works) in order to receive requisite
clearances to operate the system. And the examples of what the TIE Board appeared to have
considered related to cost/risk protections — LDs, PCG and bonding all aiready sat with TIE or CEC

(

7.479 | advised TIE on probably four different occasions in January 2008 that: (1) issuing a formal Notice

to provide their proper instructions to DLA Piper.

of Intent to Award the Contract would strengthen BBS’s resolve to squeeze all the pricing and/or
risk transfer concessions that they could from TIE; and (2} an extended delay from this formal
public notice to an actual Close would heighten the risk of a procurement challenge or a FOISA
request from the reserve bidder (entitled to a full debrief within a stated period) or even a hostile
third party or the EU Commission itself alerted by a complaint. There is always a risk at that stage
of exposing problems and a possible interdict action from a procurement prospective. | asked D&W
to keep the caveats at court updated. TIE listened to my advice but did not appear to plan how to

mitigate the risks | was drawing to their attention.

7.480 The timing of my initial advice on this is confirmed by a note | sent to Sharon Fitzgeraid on 11"
January 2008 "/ have advised TIE on no account fo issue the cooling off period notice (short hand
for the Notice of Intention to Award) until they are sitling with a complete confract suite.......". And
TIE were nowhere near that point, as discussed above, (

7481 The formal Notice of Intent to Award the Infraco contract to BBS was eventually issued by TIE on
18 Mérch 2008. | tried to stall it as long as possible {for the reasons | explained to TIE and have
mentioned here) and was successful in doing that for a couple of months. TIE did not appear to
agree with my view that issuing the Notice of intent prematurely would simply strengthen BBS'
negotiating hand - but It did. And it impacted TIE's ability to simply withdraw BBS's preferred bidder
status, as the TN rules allowed TIE to do with absolute discretion,

7.482  In mid-March 2008, TIE planned to close the Infraco Contract on Easter Monday, 24th March 2008
and CEC agreed with this. Close and contract signature would therefore have had to involve senior
executives from BB, Siemens, SDS, CAF and TIE all being present in Edinburgh over the Easter

12 See paras. 7.413 et seq
123 See para 2.41
124 See paras. 5.193 and 7.417
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weekend. In my experience, it is entirely outwith normal procurement management practice for the
procuring party to issue a Notification of Intention to Award when the parties are still in negotiation
over central contractual documentation, the price and when probably 60% to 70% of the technical,
commercial and financial schedules to the contract are either pro forma or at very best only in draft
form. At this stage, there were, as examples: no agreed contract price; no Milestone Payment
Schedule; no Bills of Quantity; no agreed master construction programme with critical path to
PSCD; and no agreed post novation design delivery programme. There was also no signed CEC —
TIE Operating Agreement.

7.483 Final Negotiations

7.484 The lead up to Close involved an intense period of DLA Piper support for TIE. Integral to this were
my daily exchanges with TIE's senior management about the risks, open issues and uncertainties
that still surrounded the Infraco Contraet, because of SP4 and the behaviour that BBS was
exhibiting.

7.485 | advised the TIE senior management group on several occasions (when TIE was planning to or
had announced that it wished to close the contract) that, though the terms would be fixed on
signature, BBS’s behaviour regarding the use of the concessions and protections they had secured
would not stop just because a contract was signed. And my warning was borne out by events
when BBS began submitting its Notified Departure claims within a few days of Close.

7.486 By contrast, there was a strong mood in TIE, expressed more forcefully at Q1/Q2 2008
management meetings, that it was time for negotiations to be closed out because: (i) Transport
Scotland could weil easily step in to call a review and/or remove funding; and (ji) It was "High Noon'’
for the procurement and TIE needed to live with what it had achieved and get to Close swiftly. |
witnessed these discussions both in TIE management mestings and in informal meetings with TIE

corporate executives.

7.487 There weré constant on-going Infraco negotiations — sometimes broken off as relations soured or
BBS maoved for a price increase demand — but, particularly from mid-March 2008 to early May
2008. Dealing with BBS's attempts to secure more money from TIE began to dominate TIE senior
management’s time,

7.488 | am asked in Question 63 why | sent an e-mail to Geoff Gilbert and others on 30 April 2008 saying
that TIE should give nothing further away at all (CEC01332431). As described above, throughout
the entire period of late January through to this date 1 had been attempting to support TIE through
putting down markers against further concessions. My job was to advise the client what these
concessions and price increases meant legally during the post-preferred bidder set of negotiations.
First of all, it meant putting public money into a-price that TIE had already told everybody was
fixed. You are putting additional money into a situation where the bidder was preferred. It was an
EU negotiated procedure, a public procurement, in which you are allowed to have discussions and
a certain scope for adjustment to close out the contract. But procurement law is very clear and
there are certain issues that are 'red’ zones, as far as alteration is concerned. Perhaps the reddest
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zone is pricing and agreeing to BBS demands for more money created procurerﬁent risk. That is
why, as described above, with the Rutland Square Agreement, | had attempted to assist TIE to
draw a fine in the sand as regards significant movement away from the BAFO bid pricing and risk
allocations. But both TIE and BBS had ignored this agreement. Now TIE appeared intent on
awarding a contract with only limited regard to procurement risk and BBS were taking full

advantage of this to ambush for more concessions and more money.

7.489 The behaviour that BBS was exhibiting was obvious. They were using, as any contractor would to
some degree, their preferred bidder status and the fact that they knew that TIE was under
pressure. But this was very blatant and centinuaus. At this point, TIE was intent on awarding the
Infraco contract and had already been making press announcements about PSCD far the trams.
We were in ancther phase of the many phases during March and April when a contract close
deadline was set by TIE. To BBS this was just TIE crying wolf. BBS controlled the timetable. | was
trying to set a platform for TIE to rip this back off them into TIE's hands, giving TIE some leverage
to say "we are the client here. It is our procurement programme. Behave or risk losing your
preferred status."

7490 My email states: "there is in the offing an appreciable chance BBS will exert more pressure on TIE
with reasons to increase the Contract Price by further amounts. Al points on the contract terms
should, in my view, be negotiated on the basis that TIE gives nothing further away at all and BBS
accept TIE positions on every important point.” In other words, if any increase to the coniract price
was to be agreed in closing out the Infraco contract, nothing else in the contract, for example in
terms of BBS trying to change the DRP provisions and trying to get a better deal on Clause 80
should be conceded. The email is brief but its context is that it was written by me to TIE's most
senior people at the end of a pericd of four months in which | had been providing advice to TIE
daily including on the various issues discussed above. | sent a further email in a similar vein to
stimulate TIE to resist BBS's tactic.'®

7.491 No procurement challenges eventuated but the other part of my caution to TIE proved true: BBS
simply said they needed more money or further protection. They cited issues such as TIE havi(
procured the trams from CAF which gave them an unguantifiable integration risk or that they had
found subsoil conditions that left fhem exposed because the SDS design for reinstatement of the
road surface was not available or that there were unguantifiable quality issues with the SDS
design. | remember, in particular, one late night telephone cail with TIE and CEC about
procurement risk and advising that permitting a preferred bidder to adjust its offering and change
its price is a very clear source of procurement risk.

7.492 Kingdom Agreement — May 2008 (BBS's final price increase demand)

7.493 BB made a final price increase demand shortly before contract close. BB and Siemens Germany
came to visit TIE. [ learnt from TIE that Richard Walker was saying that BB had made a calculation
error in their original bid and needed another £16m to £17m. On 9th May 2008, TIE acceded to

12% See paragraph 7.512
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the demand and a further £8 million was added to the price following neggtiations in the Kingdom
Room at Citypoint.

7.494 | recall discussing in a TIE management group meeting a finai ultimatum letter to the BBS
consortium that they would be de-seiected if this price increase tactic continued. It was an all day
Sunday session, with me producing various analyses and advices and then counter proposal
letters. | recall saying to TIE management that there was a risk that Siemens would come back
again for more money too if TIE gave BB what they wanted. | would place this meeting as the
weekend of 3/4™ May 2008 - but this was a very busy and intense period indeed and so my
memory an time seq‘uence may be slightly inaccurate.

7.495 | had never before come across a bidder being allowed by a client to negotiate like the BBS
approach on the Project. | said so to TIE management.

7.496 TIE's recommendation to CEC was essentially to agree this price increase demand, provided it
could be contained within a £12 millien ceifling. | had no input or knowledge of why this number
was acceptable to TIE. TIE's analysis appeared in TIE's draft "Final Deal” paper which Graeme
Bissett sent out by e-mail at 1.26 am on the morning of 12 May 2008, two days prior to Close.

7.497 | wamned TIE management that extreme care would be needed on how to explain this. This advice
was given verbally. | gave the advice to the most senior managers in TIE, point blank. The break-
out meeting in on 9" April 2008 took place in a small windowless room on the first fleor of TIE's
offices that could be accessed by back stairs from the second floor. This was during a break-out
from the discussion with BBS on, | think, pricing generally and then leading into various
outstanding issues. | had asked for the break—out because BBS were still looking for more money.

7.498 This further price demand was first tabled by BBS at a meeting on 9™ April 2008. It Included an
additional amount for the Network Rail immunisation works. This worried me immediately because
these vital third party accommodation works had been presented in October 2007 by Matthew
Crosse to the TIE Board as an important price differentiator (within TIE’s BAFO bids evaiuation) for
the BBS appointment as preferred bidder. How was it that BBS® price for th{s was being revisited?
Here, six months after BAFO, | was stressing again and forcefully to TIE that BBS already had SP4
which contained clear protections and qualifications against adverse outcomes for BBS.

-7.499 | remember clearly that there were not encugh chairs in this room, which had been used by SDS
design staff as a kind of store, and | stood. Steven Bell, Jim McEwan, Dennis Murray and possibly
Geoff Gilbert and | went into the meeting room. The bottom line was: how much rigk did TiE run by
acquiescing to BBS's demands for more money and was TIE prepared to entertain this? | advised
that unless TIE could structure the response on how some value was being obtained in exchange
{and even then an argument could be run that the other bidder would have given a better
exchange), there was very great vulnerability to procurement challenge and it was yet ancther
concession to BBS ambush tactics.
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7.500 | also reminded the senior TIE managers present that SP4 already contained numerous relief/
compensation/ arguable risk re-allocation points for BBS, on civils work especially, and that, as TIE
knew, it was biased in favour of BBS with a certainty of BBS deploying SP4 — as the emails of 31%
March about V28 glready showed. So -BBS was seeking another increase to its headline
construction price despite the strong protections for them in SP4.

7.501 Jim McEwan's response was that this was the “last chance saloon® to close the Project. He was
concerned that there had been too many occasions where TIE had announced a date to BBS for
contract signature and then had not achieved it. His sense, he said, was that politi'cal will could be
wearing very thin.

7.502 Richard Walker had given TIE some forewarning on this by indicating that BB had made an error in
its pricing calculations and was asking to be permitted to carrect this. From memory, there was a
list of items for which BBS (mainly) were ;;eeking an additional £16 million — some were presented
as necessary to help BB correct the bid calculation errors. There was, as | say above,' an
exchange of letters/emails with counteroffers made by TIE and BBS replies. (

7.503 It was nol my responsibility to negotiate contract price but my first reaction was to say to TIE
management, in essence: “Look there is so much cotton wool in this contract to protect BBS, can
you really concede more? | recommend TIE goes hack to the Rutland Square Agreement and dig
in behind this, saying to BB that this had been signed up in good faith to be a binding commitment
to close off any further cash grabbing®. Steven Bell, primarily, was instructing me and seeking input
from me on this new move from BBS. | do not rémember what Willie Gallagher or Jim McEwan's
position was on this but | did say forcefully that TIE should try and collectively think what TIE could
require in return. | was fighting to come up with ideas and | remember being pretty agitated with
Steven Bell, Jim McEwan and Graeme Bissett present, saying words to the effect of. “Come on,
guys, we have to fight back here and make some serious demands in exchange". The reply was
more or less to the effect: “what would you recommend? * Part of my reply is stated below.™’

7.504 | simply could not walk through forty-three detailed SP4 engineering and pricing assumptions (f\
see how TIE could chisel back concessions already made. | asked Steven Bell directly if this was*..
possibility, He said he would reflect but time just ran out. | came up with the idea of requiring BBS
to escrow £5 million, | believe, to cover off the uninsurable economic loss, which CEC had been
very concemed about. This was agreed at £3 million, with TIE entitted to keep any residual money
in escrow when the trams went into service. BBS agreed and also later complied with the
escrowing of the funds. But as part of its answer to- BBS’s Ultimate £9 million price increase
demand, a day later TIE immediately conceded its entitlement to keep residual escrow funds,
valued at £1million.

7.505 With Close date at stake, TIE was simply resigned to make the additional concessions.

126 Paragraph 7.494
27 Also at para 7.512
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7.506 | received an instruction from Steven Bell on 9th May 2008, following the meeting between B8BS
senior German management and TIE senior management at which BBS said that the Infraco
Contract required to contain a so-called “incentivisation” payment that had been agreed with BBS. |
had no knowledge of the discussions surrounding this but together we drafted a three page
document which set out what BBES and TIE had agreed at the meeting, It effectively conceded
another £9 million to BBS onto the construction contract price.

7.507 The incentivisation mechanic can be found at Clause 61.8 of the Infraco Contract. The payments in
that section total £4.8m. They are not an incentive in any normal sense. “On-time" sectional
completion bonuses on large prajects are not unusual but are calibrated to some benefit or future
saving that the employer will recover over time. | asked TIE if these would be withheld if Infraco
were late against the sectional completion dates through its own failures. The instruction was “no”,
they would be simply delayed until BBS achieved actual sectfonal completion. | asked how TIE
saw this operating in relation to the liquidated damages provision — e.g. on the one hand, a
standard running debit obligation against the Infraco for being late against sectional compietion
and on the other a guaranteed bonus payment on actual completion. It had taken TIE (Bob
Dawson) four months —with repeated input and interrogation from Phil Hecht - to produce cogent
LADs calculations. He had left the Project and there was no time to discuss this further as Close
was within two days and | knew that Steven Bell was carrying out TIE management’s wishes.

7.508 | was in no position o comment on the financial impact of these matters on TIE's averall budgetary
authority at Close and it was not DLA Piper’'s responsibility to do so. In Q1 and Q2 2008, TIE did
insert commercial benefits into the draft Infraco Contract with absolute clarity so that BBS was
improving its commercial position without TIE receiving a comresponding benefit. For example,
there was a ‘'sweetheart’ deal done in relation to Phase 1b which was the Roseburn to Granton
loop. In 2009, BBS were paid money — from memory, £3.2 million — to prepare essentially a
rudimentary estimate for the cost of Phase 1b. | do not believe there was ever any intent to do
Phase 1b and TIE made it clear to me that BBS had provided a guesstimate. It was included on
TIE's specific instruction from Steven Bell in the Infraco contract in Clause 85.1 and Schedule Part
37. What Clause 85 says is that if phase 1b did not commence by July 2008, TIE would make a
payment in compensation for the estimated cost included in BB's bid for phase 1b. That event
uitimately happened. Phase 1b was not commissioned, nor any procurement commenced by July
2009 so BBS was paid this money in July 2009, | recall. interestingly, it is apparent on TIE
contemporary documents cn the Inquiry archive that neither Steve Bell nor Willie Gallagher knew
or understood that this is wﬁat TIE had agreed in August 2007 until early May 2008 — when Steven
Bell had to ask Geoff Giibert by email what he and Matthew Crosse had agreed 8 months earier
with BBS in August 2007,

7.509 Infraco Contract Close — 14 May 2008

7.510 | attended a number of urgent meelings at TIE's offices in late Aprl early May 2008. Willie
Gallagher sought the collective senior TIE management view on how 1o proceed. He was also in
regular touch with CEC senior officials. The predominant view was that dropping BBS and
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returning to the reserve bidder was not attractive'®. | pointed out that TIE had issued a Notice of
Intention to Award — and not awarding the contract would at least require explanation to mitigate
the possibility of Tramlines formally complaining. Jim McEwan voiced the opinion that if TIE
wanted to conclude a contract, it was now cr never; he opined that there was a political high tide of
support and as that receded, so the chance that the Project would be placed on hold or cancelled
by central government increased disproportionately. His view was based on the various
announcements and press briefings that TIE had made ailong the way starting in December 2007,
prematurely creating the impression of overall readiness. More time to iron out flaws before
contract signature, TIE management seemed to me to be reasoning, would simply allow BBS more
time to think of further price increase demands. But there was no new thinking on how ta compel
BBS to move in step with TIE to close and desist fram more negotiating.

7.611 | advised TIE very clearly that BBS had side-lined the Rutland Square Agreement - in part because
TIE had not used it - and the mounting evidence was that BBS would be very determined behind
any contract. | essentially repeated the warnings | had given TIE senior managers on 31° March
8" April and again on 30" April 2008.

7.512 Throughout these final negotiations | advised TIE that, at minimum, it needed to get balancing
factors or concessions in their favour in exchange — otherwise there was a particuiar vulnerability
to procurement challenge. This was especially so if TIE kept making such cbvious financial
concessions. | recall baoth DLA Piper notes to and discussion with senior TIE managers about how
they might struciure demands back tc BBS in order to redress the balance: notably, a 14 point
email | sent to Willie Gallagher in early May 2008. )

7.513 | did not see TIE remonstrating very much with BBS about pace to close. My view is and was that
despite going through the motions of discussing options, TIE management never had appetite for
dropping BBS from preferred bidder status because of TIE's overwhelming desire to reach Close.

7.514 There is a sentence in TIE's Final Deal report dated 12" May 2008 saying that TIE decided to Use
“fough tactics" in response to the BBS demand for an extra payment. TIE may have talked tou
but, as that report demonstrates in its later sections, TIE ultimately gave BBS virtually all of what it
wanted financially and commercially, Unknown to me, TIE had already agreed to pay BBS an

128

unsecured advance payment of £42 million . How this decision sat with the description of ‘tough

tactics' is beyond me.

7.515 | was never sure where Willie Gallagher stood on this subject, as | have said, for he maintained
publicly that he was not under pressure to close the Infraco Contract. The relief that he expressed
fo me on the 4" floor atrium at DLA Piper Piper's Rutland Square offices on the day of Infraco
Contract signature told me otherwise.

128 See paras. 7.538 et seq
' Gee paras. 7.563 et seq
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7.516 The Infraco Contract was signed on 14 May 2008. The novation and the trams supply and
maintenance agreements were also signed on that day, as well as the entire suite of important

ancillary documentation.
7.5817 Clause B0

7518 Another major plece of negotiation which was taking place in the last days of run up to Infraco
contract Close was over the contractual change provisions contained in Clause 80.

-7.519 Clause 80 was, in its original form, produced by DLA for the ITN suite drafted for Infraco contract.
This was a completely normal legal function. Its formulation and function was approved by TIE -
tan Kendall, the Project Director, who had very strong views about the type of change provisions
he wanted. lan of course left TIE during the course of 2006,

7.520 Clause 80 was not simply a lawyer's invention. It was a clause that had other professional eyes
going over it before it was put to the market. It would almost certainly have been looked at by Mott
MacDonald and Faber Maunsell during that phase when the procurement decumentation or the
ITN for the Infrace contract was being developed. | do not remember exactly when Doug Blenkey
(Faber Maunsell} and David Hands (Mott MacDonald left the Project. They were certainly around
for the building up of the ERs and for meeting with us during iate 2005 and, early 2006. Since the
Biils did not get formal Royal Assent until the spring of 2006, Faber Maunsell's commission and
Mott MacDonald's commission, which were line 1 and line 2 respectively, probably finished
sometime in the summer of 2006. There were quite a lot of heetings involving DLA, Faber
Maunsell and Mott MacDonald about the ERs and generally about the confract and how the
contract would be put together in that phase of assembling the MUDFA, Tram Supply and Infraco
ITNs documentation, with the emphasis for DLA Piper's role being the production of the ITNs and
the draft main terms and conditions of the contracts.

7.521 There might have been different timelines, or a slightly different process for appiying for a Change
Order, but Clause 80 was based on one or more standard forms and used language and a change
mechanic that sat very much within standard approach to construction and engineering contract
drafting. It provided for TIE to manage the process since TIE had opted not to have an engineer
appeinted to manage the Infraco Contract. TIE was to carry out that function itself. The original
Clause 80 included in the draft Infraco Contract issued to bidders with the ITN suife in autumn
2006 | believe, had its origin in the Leeds Supertram draft EPC Contract. It was based, in brief, on
the approach to changefvariations in ICE 6th and 7th Editions (Design and Construct). The
principles are to be found in the ICE models Clauses 51(1) and 52: where a variation is required by
the Employer, the contractor is to produce a substantiated estimate for agreement by the Engineer
{in this case, TIE). Where no agreement can be reached on the proposed value of the variation
and any related extension of time, the Engineer decides on a provisicnal valuation and/or rates
and the contractor must proceed with the work.

7.522  Until April 2008, Clause 80 largely stayed as it had been at ITN issue date. Suzanne Moir was lain
Laing's number two at Pinsent Masons and was the lawyer who was doing the main contract
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negotiations opposite me. | believe around mid-April 2008, she came up with a proposed
wholesale amendment to Clause 80. | rejected this outright because it broke both the rules of the
Rutland Square Agreement and the ITN. Lesley McCourt and Jonathan More had tinkered with
the clause in 2007 during the period when DLA Piper was not instructed, hut | do not recall this
was anything fundamental. Then five months after BAFO, BB, through Finsent Masons, basicailly
proposed this complete re-write of the clause. | reminded Suzanne that her client had had ample
time to mark up and to discuss the contract. | told her | was not accepting her attempt to re-open
Clause 80 and that | had no instructions to accept an entirely new Clause 80, forbidden under the
Rutland Square Agreemént terms. | reparted this to TIE Project management and said why |
recommended TIE should not entertain it.

7.523 Geoff Gilbert then had a series of face-to-face meetings and phone calls with Richard Walker of
BB, which | would place very shortly before Geoff left TIE in late April 2008. Geoff told me that
Richard Walker was concemed about the link between Notified Departures (INTCs) and Clause
80. This was vague and | said to Geoff Gilbert that TIE had already compromised significantly to
appease BB's positions regarding SDS and the state of their desigh production and that TIE ht
agreed Clause 4.3. At this point, only a matter of days from the then intended 10™ May 2008 Close
date, there was already in place an across-the-board agreement that lawyers were only to be
drafting, not negotiating terms anymore. Without this, there was a real risk of compromising the job
of having the Infraco Contract suite QC checked, fully proofed, printed with all its 43 Schedules
and ready in time. | had already said that Clause 80 was a standard change mechanism and my
reaction to Suzanne Mair was to the effect: "no, it was not going to be changed because it has sat
for a year with no approach or communications from you on it’ and cited the Rutland Square
Agreement.

7.524  Geoff Gilbert then came hack to me with his draft. | reminded him of the Rutland Square “line in the
sand” on contract provision negotiations, but he wanted TIE to have complete contral on the
change mechanism. [ advised Geoff specifically what his changes to Clause 80 meant. | advised
him that the way the Clause was drafted could result in BBS abusing it, because there could be a
situation in which they simply submitted their estimates and were not obliged to continue WOrki(
until TIE agreed their estimates or opened a DRP. That is not how Clause 80 was originally
drafted. Geoff was very clear that he and TIE were exiremely concerned about having BBS do
work with no agreed pricing. In other words: BBS wanted to submit a claim for time and cost and
not continue with the works until it was clear what the works were and what the estimate was. He
and TIE were concerned about committing to what might be a somewhat open-ended position. But
the original drafting was essentially: TIE had the right ta instruct and say "ok, we have got your
estimate. We do not agree it. We will pay you at this interim rate. In the meantime, Get on with the
warks", but TIE did not want that. They wanted a position where they could say “give us your
estimate and we will teil you when we want you to move on with an agreed cost." That is the
reason why the contract can be read that BBS is not obliged to work pending a formal priced TIE
Change Order (see para 7.528 also).
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7.525 | tried to get Steven Bell and Geoff Gilbert to talk to each other about this issue. By this time, |
knew Geoff was leaving TIE and that Steven's team would be operating Clause 80 within days of
contract signature. But | do not think that conversation tock place. The result was that Geoff's
wording went in as TIE's position on Clause 80. Ultimately, it was not my responsibility to invigilate

on TIE managers’ communication inside three working weeks before contract close.

7.526 | am referred Iin Question 23 to the email from me to Tony Rush and others on 3 March 2010
(CEC00619254) in which | acknowledge that the original clause 80 was produced by DLA for the
ITN contract suite in 2008, but note that it was heavily negotiated in 2008, What [ say in the email
is broadly correct. It does not acknowledge (as the Question puts to me} that the final version of
Clause 80 was produced by DLA Piper. |t in fact explains part of what happened to the version of
the TIE Change provision (Clause 80) that was produced by TIE's commercial director, Geoff
Gilbert, after one to one negotiation with Richard Walker of BBS in April 2008 (as described
above). This TIE negotiated drafting was included in the infraco Contract on TIE's express
fnstructions as an agreed replacement for the original DLA Piper drafted provision.

7.527 | see that Brandon Nolan of McGrigors is copied into this email (CEC00619254). TIE had already
indicated that they {(or possibly CEC, | do not know) wished to instruct McGrigors (in whatever
capacity McGrigors were appointed) to run the Carrick Knowe Bridge adjudication. | am talking
about Clause 80.13 specifically. | am telling the peopie who are copied into this email, in particular
Tony Rush, that Clause 80.13 was something that | attempted to salvage from TIE's April 2008
redraft of Clause 80. The language, as | say in that email, is inelegant. That language was looked
at by Richard Keen QC (Dean of Facuity at the time and Senior Caunsel) whose view was that
clause 80.13 supportive of TIE's pasition and It should be put forward in the adjudication. For
whatever reason, Lord Dervaird disagreed. That is the confext of this email.

7.528 | now compare the original drafting of Clause 80 in CECQ1650760 — the draft Infraco Contract as
Issued with the ITN at 8th March 2007 and prepared by DLA Piper - fo the final version of Clause
80 negotiated, revised and drafted by TIE itself. | comment on the key points only:

7.528.1 TIE's April 2008 drafting simply removed TIE's ability (acting reasonably} to instruct
Infraco to proceed with a TIE Change or Mandatory TIE Change (i.e. a Notified
Departure) before any DRP determination about a disputed Infraco Estimate for the
change. This TIE entitlement was unequivocally stated in the original Clause 80.10
DLA Piper prepared: the provision was drafted to be operated so that TIE could ignore
BBS's delinquent/unacceptable Estimate and instruct BBS to proceed with the TIE
Change on the basis of a provisional estimate prepared by TIE itself. Either Party
could refer that provisional estimate to DRP but, importantty, BBS couid not refuse to
implement the TIE Change. As discussed above, this provision is based upon the
approach in ICE 8th and 7th Edition Clauses 51 and 52 where the Engineer (on the
employer's behalf) has the right to substitute his valuation of a change/variation if the
contractor puts forward an unacceptable estimate and then instruct the contractor to
proceed.
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7.628.2  This very standard client control mechanic was replaced by TIE's April 2008 drafting
for Clause 80.15: this removed TIE's right to prepare its own provisional estimate and
instead required any disputed BBS Estimate to have been submitted to DRP before
TIE could instruct Infraco to commence any work on the TIE Change from the Notified
Departure in question.

7.529 As | have said at para. 7.524, when | pointed out the impact of these changes to Geoff Gilbert in
April 2008, his comment was that TiE did not want to be exposed to a situation where BBS would
be carrying out work without pricing certainty. We discussed my views on what BSC's approach to
the production of Estimates was likely to be: notification of an INTC, then basic estimate first, then
more detailed if TIE pressed contractually, with the process requiring resolution through DRP if TIE
still considered an Estimate was unsatisfactory. Meanwhile work affected by the INTC would
halt/not start.

7.530 | was not clear why Geoff had agreed these changes in his meetings with Richard Walker since, as
| said to him, | did not see ostensible benefit to TIE. It was left for TIE to consider, again a possi{
discussion between commercial and engineering. | heard nothing more and as at 30th April,
drafting on the Infrace Contract froze.

7.531 This alteration to Clause 80 proved to be at the core of TIE's post contract award problem caused
by the incomplete, underdeveloped, non-consented and/or missing SDS Design and BBS's
approach on Notified Departures. BBS submitted Estimates that were unacceptably high or vague,
or simply did not submit an Estimate. TIE then had no means, other than commencing DRP, to
require BBS to proceed with the works. Given the volume of Notified Departures coming from
BBS’s view on SDS Design, the log jam was inevitable.

7.532 There are a variety of other amendments to the original DLA Piper drafted Clause 80 which TIE
agreed. | would categorise these as: (i) diluting or softening BBS obligations in relation to
production of information under response times; (i) adding to BBS' ability to make
prolongation/disruption claims; and (jil) introducing credible and necessary alignment with the
concept of Notified Departures and the potential effect of TIE Changes on long term maintenai. -
obligations (specifically from Siemens’ perspective).

7.553 My consistent advice to TIE in Quarter 1 and Quarter 2 of 2008 (see, for example CEC01486537
and paras. 7.321 ef seq and 7.488 ot 86q) and the clear intent of the Rutland Square Agreement to
prevent further commercial concessions to BBS, all show that [ did not agree with what had been
done in (I) and (ii) above or see any need for TIE to have agreed these. [ believe, by this time -
late April 2008 — after the new Clause 80 drafting had been agreed by TIE, | had had a short
discussion with Pinsent Masons/Biggart Baillie on (iii) above to ensure these provisions did not
overstep what was required and | had insisted, despite resistance from Pinsent Masons, that the
final words in Clause 80.13 were added to try to preserve the intent of original Clause 80.10 and
the control it gave TIE.
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-

The time limits in Clause 80 had been chosen by TIE itself (Geoff Gilbert) as | have explained

above." There were no problems with clarity over time restrictions or limits for the provision of

Estimates and requests for further fime to provide Estimates - nor were these provisions in any

way unusual as regards time far parties to act; a number of these time limits had been adjusted by'
TIE to be more favourable to BSC.

It is my professional opinion that if Clause 80 had been left as it had been drafted at ITN, it would
have protected TIE's interests better. That is why | had rejected Pinsent Masons' initial move to
redraft it entirely. TIE elected to change the clause themselves and | alerted Geoff Gilbert to the
issues at the time. But the issue which developed was not about time limits, it was that BBS began
simply disregarding these provisions aitogether.

What | can say is that any Change provision - and in particular one administered by a quantity
surveying team as small as TIE’s - would have been seriously challenged by the approach that
BBS took. SDS design was dissected top to bottom for variation/development from BDDI and any
findings on differences presented as an INTC without compromise. | discuss the disputes which
arose below.™

Reserve Bidder — Tramlines

The only card you have as a client once you have selected a preferred bidder and down-selected
the other bidder is that you could threaten to return to the other bidder. TIE tight to do so was
absolute under the ITN rules.

| was not asked to advise TIE in depth on the option of TIE dropping BBSVfrom preferred bidder

status and going back to Tramlines, the reserve bidder.

When BBS had asked for more money in the Rutland Square Agreement, the option of going back
to Tramlines had been briefly considered by TIE management, but without any enthusiasm. |
advised that TIE had grounds for dropping BES. This advice was given verbally but forcefully at a
meeting attended by CEC officers Alan Coyle and aiso, | believe, Donald McGougan and Gill
Lindsay {the meeting had in fact been called as a result of Siemens’ suddenly announced position
an Project insurance and third party economic loss claims). However, TIE was persuaded by
arguments from BBS that it was getting a fair trade. The explanations provided by BBS were in
any event technical, commercial, financial or programme related, not legal points. | gave TIE high-
leve! advice in that meeting that, if it sought to switch from BBS, there would be a process with
delay because Tramlines were uniikely to just come back on board but rather would have wanted a
period for due diligence, and that | considered the legal component of Tramlines’ own BAFO had
been very heavily qualified, with the Infraco contract mark-up very incomplete on major points. |
was not in a position to advise immediately what | thought Tramlines’ attitude would be if TIE

approached them.

30 paragraph 7.524
See section 8
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7.541 In the Close Report | believe there is some mention of how TIE had examined this option. The
report said samething along the lines of "were we to have thought about using a reserve bidder, it
would have had consequences". At this point, | was asked by TIE my opinion on bringing the
reserve bidder, Tramlines, hack into the picture. But | had no idea at that point whether Tramlines’
project team still existed, underpinned by a consortium arrangement between the three
participants, Bombardier, Laing O'Rourke and Grantrail. When you down-select a consortium or
joint venture, usually it evaporates pretty quickly. They had a standing bid team in Edinburgh and a
standing bid team in Manchester. To service a doubiful chance of success on a project is an
overhead that most consortia are not interested in. Once a consortium loses a bid; they dissolve
and move on. The idea of that bidder drawing itself back together again was not for legal advice
but common sense based on knowledge of how bidder consortia form and the glue that holds them
together. On my best estimate, it would have taken some persuasion, and probably three to four
months, to get that party back into the ring with TIE. There would therefore have been a cost and
time impact for TIE to get them back into play but without perhaps confidential discussion with |

(

Tramlines, | do not believe an assessmeant was possible.
7.542 Commercial and Technical Infraco Schedules

7.543 Many of the core contract schedules, which were TIE's responsibility, took an excessive period to
materialise. No time had been spent by TIE — so far as 1 could judge — during May to August 2007,
when DLA Piper had been stood-down, an developing these documents and this lost opportunity
greatly increased pressure on TIE personnel in the critical two months after Notice of Intention to
Award on 18 March 2008. It meant that DLA Piper were constanily chasing TIE for these parts of
the Infraco Contract and BBS could dictate how and when they replied to TIE's requests. In fact, in
early May 2008, during the short freeze dectared in order for legal diligence to be done on the
Close documentation, TIE had still not produced key Infraco Contract financial and technical
schedules. TIE was nct able to convince BBS to engage on these tasks methodically where
information needed to come from BBS. This resulted in BBS having too much control over the
Close process. Examples were:

7.543.1 Liquidated Damages —.Bob Dawson was in charge of the calculations to set liquidated
damages for Infraco sectional completions. The contract needed ito provide for
sectional release. The sections were not as one would expect on a standard
construction contract, but rather related to progressive tram supply and certification for
use and tram trialling runs on the completed system. [ do not pretend this was an easy
task, but Phil Hecht and | spent a great deal of time patiently scrutinising Bob’s
repeated efforts and finding that the timings, sectional definitions and damages
calculations and concepts did not hold. We needed this to be correct, not least to avoid
the inevitable challenge from BBS and also a situation in which the clause was
unenforceable at law on account of lack of sense or not being a genuine pre-estimate
of TIE's damage in the event of breach by BBS;
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7.543.2 Mitestone Pavments -~ The proposed method of payment for the Infraco Contract did

not emerge until very late indeed in the process. | recall seeing the first full draft of the
document to be inserted into the Infraco Contract about a week before contract
signature. TIE clearly considered that they had the expertise to produce this
documentation without input from external financial or quantity surveying experts
(Schedule Part 5 of the Infraco Contract). But their difficulty in getting this key
document ready did not inspire confidence and part of this was the multiple
commercial tasks which fell to Dennis Murray at this stage;

7.543.3 Desigin Review — Schedule Part 14 sat unread and totally underdeveloped for many
months, yet TIE (and CEC) knew that this enshrined their ability to have proper
aversight into SDS’s design production post novation. [t was not until Damian Sharp
was recruited in early 2008 that we received any TIE manager's commentary on draft
Schedule Part 14. But Damian was neither an engineer nor design consultant and
this contractual schedule, the counterweight to SP4 and PA1, was neglected and used

scarcely by TIE, if ever at all; and

7.544 Less than a month from Close, TIE’s email 22™ April 2008 regarding its own QA on SP4 shows
that the Milestone Schedule and the important list of BDDI designs are not ready and that
Provisional Sums have not been calculated.

7.545 Value Engineering

7.546 | recall that Value Engineering was discussed at the 5™ February and 11th March 2008 meetings |
attended and that it had been commented upon in the late February SP4 drafts. The idea of value
enginearing had begun at BAFO: to present seme construction pricing as qualified by a potential
for BBS to achieve savings for TIE. | am not sure what TIE thought it was geltiﬁg from this
approach.

7.547 From what | saw at SP4 meetings, Scott McFadzen, the Bid Director at BB was extremely reluctant
to make any firm commitments. The result was that most, if not all, the Value Engineering‘
“commitments” were unlikely to eventuate to TIE's benefit or were under BBS's control, with no
sanction or particular incentive attached fo them. BBS could say that they had looked at options
but that they couldn’t be done and therefore ne programme acceleration or cost saving could be
made. | advised Steven Bell at the time that that is how BBS would bshave but it was a
financial/technical matter outside DLA Piper's remit. DLA Piper had no role in advising (nor any
expertise in) what were or were not realistic savings that BSC could target during construction.

7.548 | did not know if Geoff Gilbert was working with Steven Bell on this or not. This was disturbing to
me since Geoff was at the centre of TIE’s pricing sirategy and VE was being presented as if it were
real and actuai cost savings, not what it was. just the possibility of savings if BBS felt like °
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investigating the option. In the end, | believe that very little if anything at all of the £13.8" VE

came about.
7.549 Clause 10 and Schedule Part 14

7.550 Schedule Part 14 in the Infraco Contract was to be the design review process post novation of
SDS. This process was a critical control mechanism and part of what | considered TIE would be
able to use to prevent what Jim McEwan called “gaming” in his email of 31 March 2008.*° It sat
for months without any detail in it. | came to realise that this was because TIE had no one who was
responsible for oversight of SDS production post novation and the post contract award function of
handling and enforcing TIE's input intc what SDS and BBS were doing to complete the design. It
was not until early 2008, when Damian Sharp joined TIE from Transport Scotland that | saw TIE
had anyone specifically responsible for working on this key contractual device. Damian was able
but [ do not believe he was either a designer or a quantity surveyor or an engineer. This was an
example of how TIE's resourcing was not suited to the function required. 1 am aware that Tony
Glazebrook was TIE SDS contréct manager but | had little, if any, contact with him. (

7.551 | recall several conversations with Steven Bell and possibly Dennis Murray after | learnt that
Damian Sharp was, | believe, supporting analysis and improvement of the SDS-TIE-CEC Planning
interface on design approvals. | highlighted the fact that Schedule Part 14 would need to be used
by TIE in conjunction with the Client's controls through Clause 10 of the Contract and that | needed
TIE’s detailed input on Schedule Part 14. This was probably two to three weeks or so before draft
SP4 appeared in February 2008.

7.552  On this very important point, | had written to Denis Murray {copying Steven Bell and Geoff Gilbert)
on 4™ February 2008 about BBS’s absolutely clear position on CEC approvals risk. CEC had
apparently wanted to raise various design approval matters and | gave the following caution:

7.552.1 “BBS are very sensitive to the issue of CEC seeking to protect itself from the delay
. emanating from prior approvals and design approval generally. Thus any language
which is geared towards placing detailed or subjective conditions on their ability(
seek relief faces tough objection...”

7.552.2 | went on to say that a way through and a clear mitigant was Clause 10 and Schedule
Part 14 — the Design Management Plan for post novation. From my perspective, TIE
and CEC simply forgot, ignored or underestimated this advice — which | repeated
numerous times to responsible TIE managers.

7.553 When that happened, it became absolutely imperative that TIE and CEC Planning focused on
Clause 10 and Schedule Part 14 so that these could work as at least a form of counterweight to
PA1 in SP4 and BDDI. That is why, on 7" February 2008, | inserted a reference (at point 2.2) to
this Schedule Part 14 being agreed under the Rutland Square Agreement. | repeated this stress on

132 gee paragraph 7.217
'3 See para 7.298
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the value of these provisians to TIE as a condition in the document produced on 8" May 2008 to
record TIE conceding the further last-gasp price increase to BBS.

7.554 It is absolutely clear that TIE understood the importance of this as it is specifically mentioned in
their Final Deal paper dated 12" May 2009. But | never saw TIE using the provision to monitor
SDS post novation.

7.555 On TIE's instructions and with their understanding, the Infraco Contact stated clearly (Scheduie
Part 30 at 1.1 and 1.2): "BBS Proposals for the Civil Works are the SDS Design to be developed
and finalised to Issued for Construction status under the Design Management Plan Schedule Part
14."; But also: “The Design is at present incompiete or not issued to BBS for some sections of the
Works”. .

7.556 And so: BBS's Infraco Proposals (essentially the scope of the civils works) were contractually
accepted by TIE as reliant on an incomplete or non-existent design that was going to be developed
and finalised after Contract award. But note: "under the Design Management Plan Schedule Part
14", This was DLA Piper's addition — not TIE’s - to try fo combat PA1 at a practical review and
checking level. This is why | was insistent that TIE and CEC recognised and used Schedule Part
14.

7.557 DRP Provislans

7.558 | have been asked as part of Question 23 to explain how the DRP provisions were agreed. These
were one of the last provisions in the contract to be discussed and negotiated. In 2006 | had
involved DLA’s contentious construction specialists when preparing the DRP provisions to put in
the Infraco contract suite for the ITN issue. 1 would need to refer again to internal DLA Piper
documentation to refresh my memory on the genesis of this provision. There was quite a lot of .
discussion at the time about the HGCRA 1996 which was a statute that came into play with
construction contracts and Interfered with the parties’ freedom to agree hespoke contractual DRP
provisions, HGCRA 19896 had to be dis-applied in order for certain components of the DRP
provision to be free from certain statutory intervention and requirements. | do not remember the
detail of that discussion, | do recall that it was a pretty standard provision. Since | myself had
considerable experience in arbitration and dispute resolution on construction contracts, | felt Tlé‘s
interests were well safeguarded by this provision and it allowed for the filter of senior management

review as well as mediation (both of which were used by the Parties).

7.558 During 2007, BBS were unwilling to engage on negotiating and settling the DRP provision. It was
reasonable ta surmise that this was because: (i) they saw it as an essentially lawyer-to-lawyer
discussion and did not want to spend money and increase their bid costs on this before winning
preferred hidder status; and (ii) they had no specific issue to raise and simply wanted to hold
closing the point ‘in limbo'. | inserted specific reference to closure on the outstanding DRP
provisions negotiation to prevent any erosion of the drafting we had used (See February 2008
Rutland Sguare agreement Clause 2.6. But since TIE did not stand behind the Rutland Sguare

agreement, this leverage was lost.
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7.560 Pinsent Masons were clearly instructed to ignore the Ruttand Square agreement. They just came
and said "we want to talk about things". They brought a contentious construction specialist to a
meeting to debate a number of quite technical points. They argued about the re-application or the
application of the HGCRA. | rejected their arguments. In the end, there was no significant change
to the DRP provision following the negotiations. It sat pretty much the way it had been in the
Infraco contract. [ distinctly recall raising my voice with Suzanne Moir (and later apologising) in a
meeting in mid-April 2008 when she indicated that BB wanted to re-draft the DRP provisions. | just

- said "it is not happening". At that point we were 24 hours away from a, moratorium, that all the
lawyers needed, to do due diligence on the contract suite. It was out of the question that we would
still be negotiating these things. Siemens, through Biggart Baillis, expressed no interest in
negotiating the DRP provision.

7.561 | do nct recall being consuited at any point by TIE regarding any difficulty in the operation of the
DRP provisions, either in practice and its mechanics and hierarchy of referrals, or because of
specific legal points being taken by BBS. In the end, the DRP provision did not change in any
material or adverse way from how it had been drafted originally in the ITN suite and it served t(
parties without issue.

7.562 Advance/Mobilisation Payments — Inquiry Questions 67 and 89

7.563 | do not know why an advance payment was made to BBS. Neither | nor anyone else at DLA Piper
had any input into TIE's decision to make advance payments to BBS. DLA Piper was never asked
for advice on this. | was nct informed by TIE about any distinction as between advance costs or
mobilisation payments which TIE intended to make to BBS, nor was | ever informed that TIE had
such an intention. Schedule Part 5 of the Infraco Contract appeared from TIE about a week before
contract signature, with instructions to DLA Piper to simply insert it.

7.564 This is also chvious from my email to Stewart McGarrity on 19 February 2010 (CEC00111697)
where — nearly two years after the Infraco Contract signature - | had been requested to provide a
paper on this subject. It is clear that | needed to ask for TIE's instructions as to the basic facts
surrounding'its decision to make the advance payment to BBS before | could advise. | was newvt.
asked by CEC Legal about this matter and | have no knowledge of when or in what ratio and
modality TIE made the advance payment to BSC.

7.565 It was not until some time after Infraco Contract award that | learnt that TIE had agreed and paid
an advance payment of approx. £42 million to BBS. | do not know what explanation was given to
CEC and to Transport Scotland regarding this draw on grant funding. | recall Stewart McGarrity
commenting on this decision during a TIE management meeting, well after contract award. | found
it very odd that no security had been required from BBS in respect of this large payment.

7.866 If [ had been consulted by TIE during commercial negotiations with bidders, | would have most
certainly advised TIE that it should require an on-demand advance payment bond at a suitable
level or at the very least an increase in the amount of the on-demand performance bond. That
bond, in line with the normal market approach, was roughly 10% of the estimated civil construction
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price at the time. Before BAFQ, when Geoff Gilbert and | were negotiating the contract, | said to
Geoff that we needed to get headline commerciais, liability caps, bonding levels, a defects liability
period, a defects bond and indemnities out of the negotiations before | could provide any
meaningful evaluation against these core contractual commitments. If | had been told at that time
that TIE had already agreed with BBS that they were going to release and pay an advance
payment £42m to BBS. | would have advised that BBS must provide TIE with normal and
appropriate security for this payment. EB must have been delighted to get £42m with no security or
retentions attached to it. On TIE’s instructions, the ITN had been designed with requirement for a
performance bond and for maintenance and defects liability bonding/retention arrangements. | had
personally insisted that these matters were discussed and settled with BBS during the pre-BAFQO
negotiations. Given BB UK's status as a company with a very limited balance sheet, | wanted to
ensure that bonding levels and credit rated bondsmen were identified for BAFO evaluation and that
bonds were on demand and PCGs provided from a suitable corporate parent or holding company.

7.567 TIE had also entered into an advance works contract at some point in 2007. | recall this was to do
with the tram depot earthworks or, possibly, BSC's Edinburgh Park site offices in which TIE was
also to have accommodation. But, again, DLA Piper was not consulied by TIE on this
arrangement. When | did learn about it, | advised TIE to ensure that it was extinguished and it was
by specific drafting inserted in Infraco Contract Clause 7.21 of the Infrace contract.

7.568 | ultimately saw a draft of that advance works agreement aithough | cannot remember when that
was. | have some memory of somebody at TIE telling me, possibly Dennis Murray, whose team
worked at Edinburgh Park in BBS's site offices, that the advance warks agreement related to BBS
preparing their site offices at Edinburgh Park and possibly socme of the tr'am depot earthworks
which were on the critical path. In the construction industry, and in the large projects that | have
worked on, an advance payment is usually about giving the contractor some working capital fo
mobilise and there is a justification for it. TIE had obviously agreed that there was a benefit to BBS
being able to mobilise on these aspects of the Project.

7.569 The mobilisation payments and advance works contract are two contractual, commercial and
financial situations where the client had simply made a decision to do something involving
important contractual relationships without the benefit of any legal advice. They represent two
further examples of things whera somebody in the TIE management structure or Project
Directorate had either made an intentional decision or, from my perspective as legal adviser, a
rather odd decision, to exclude any legal input. | have discussed those situations in more detail
earlier on in my statement'*,

- 7.570 So far as CAF were concerned, | do recall learning in TIE management meetings in the autumn of
2007 that CAF had requested an advance payment to retool and prepare their manufacturing and
assembiy line for the tram vehicles but, again, | played no role in this. This was dealt with by
Alastair Richards on a commercial level (and possibly David Powell before he left TIE). | do not
now recall how this was built into the Tram Supply Contract. This would have been considered and

134 For some examples see paras 7.8, 7.180 and 7.246
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dealt with by my partner lan Bowler, assisted at the time by Sharon Fitzgerald. | do not recall any
controversy or issue arising from this CAF request and TIE's agreement on it. | alsc recall a brief
inconclusive discussion in late January 2008 about a possible key subcontractor advance payment

but | heard no more,

7.571 | recall that Stewart McGarrity expressed disquiet about being asked by TS, during Project budget
reviews post-contract award, about the circumstances in which the £42m advance payment was
agreed and paid by TIE. | found this very odd because Stewart McGamity was TIE's Finance
Director. The Finance Director would usually be the person who is explaining the drawing down of -
a large paymeni to a would-be contractor. But | was not involved in how TS grant funding was
drawn in propertion to CEC's funding contribution. | recall Stewart joking in Stewart's style about
what would happen to him if TS asked detailed questions. At the time, the gist of what Stewart said
to me, in a private conversation was: "f feef extrernely exposed here. What have | got contractually
to tell TS that covers this? Do we have an argument" and | had nothing | could say. | said to

(

7.572 | found it very odd that Stewart appeared to have been blind-sided by how this decision had

Stewart "/ do not know about this advance payment.”

happened. His discussicns about it, or comments on it, came up during TIE management meetings
at some point after contract signature. My impression was that Stewart was angry about not being
told about this at the time. '

7.573 In this context, | am interested to read CEC01286695, Stewart McGarrity’s email te Dennis Murray
(and others at TIE, though not copied to DLA Piper} in April 2008. It is clear from this that Stewart
considered that TIE might not have explained to CEC properly that the advance payment of
£42million was going to be made/had been made and how it would be deployed. On leaming about
this issue later, | surmised somebody else other than Stewart McGarrity had decided within TIE
and agreed with BBS that this advance payment would be made. It was a very significant amount
of money, equal t.o 93% of CEC's total funding contribution. Stewart McGarrity never mentioned to
me who he suspected was the person who agreed the advance payment. All he said was that he
had been confounded in terms of trying to find information. | did not want to quiz him to find ou
he had been misled or had not been given information. It did not serve any purpose at that time,

7.574 In early 2009 | advised Stewart McGarrity that, in extremis, the £23 million BSC Infraco Contract
performance bond (issued, | recall, by Deutsche Bank and ANZ Bank) could be called to recover
some of this advance payment - provided TIE were able to establish a material breach in order to
defeat any counterclaim by BBS that an ‘on demand’ call — full or partial - was an unjust
enrichment at law. It was a multiple-call bond, se TIE could have called it for a specified amount of
money, provided the argument against a claim for claw-back was in position. But this was not
what the bond had been intended for: it was a standard on demand contractual performance
security issued by two credit-rated banks.
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7.575 Delay in Concluding Contracts

7.576 | am asked in Supplementary Question 20 ahout a DLA Piper letter to CEC dated 17th December
2007 (prepared by me in fact on 30th November 2007 and held in draft until discussed with CEC
Legal prior to 16th December 2007) and specifically whether the Infraco Contract closing date TIE
had selected as its target - 28th January 2008 - was realistic.

7.577 | have already discussed my views on how TIE managed its procurement timetable from the mid-
autumn 2007 BAFO onwards and set a series of unrealistic target dates for contract close™.

7.578 Based upon engagement with BBS and their lawyers since early September 2007, my view in mid-
December 2007, perhaps optimistic, was that DLA Piper's task in supporting TIE in negotiating and
settling the most important draft Infraco Contract main terms could reach a substantial close in six

weeks conditional upon:
7.578.1 a co-operative and solutions-focused attitude from BBS;

7.578.2 hard and effective work by TIE in. progressing, producing and completing all of the
work required to generate and populate the missing Infraco Contract Schedule Parts

that were missing;

7.578.3 TIE using all of the time before and during the Christmas break and into the early New
Year (as TIE was challenging itself to do) to engage on the cobvious tasks and

cooperation with BBS;

7.578.4 efficient, focused commercial negotiating and a clear agreement on pricing and

construction programme; and

7.578.5 SDS making methodical and accelerated progress on CEC consented design
production, with the full and ccoperative support of CEC Planning/Roads Authority;

7.578.6 Disciplined policing by TIE of all of the above and TIE Project managemant focus on
pushing BBS forward at TIE's pace, not BBS's pace. '

7.579 In this context | refer to what | had said to CEC and TIE, four days before | wrote the 17th
December 2007 letter'®. But at that date | had no proper knowledge of: (iy the evenis at
Wiesbaden; (i) the draft SP4, (jii) the large SDS Provider claims against TIE being still unsetiled
and SD5's attitude towards novation; (iv) the extent to which BB Wieshaden now wished to control
matters; (v} TIE's ongoing ‘behind closed doors’ amendment of the ERs; (v) the true criticality
impact of the missing and underdeveloped SDS Dasign and MUDFA; (vii) the irrecoverability of the
MUDFA programme delay; and (viii) the real extent of the hardening of BB Germany's attitude
towards timé and cost risk. Had | known these facts and been instructed about them with clarity by

'35 The contract negotiations are narrated in section 7 and in particular 7.75 onwards. They are also set out in the
context of DLA Piper's reports in section 10, see paras. 11.77.2; 11.86; and 11.89 ahead of the eventual Close
date on 14 May 2008

1% gee para 7.141
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TIE and had time to absorb their meaning in terms of DLA Piper responsibilities within the
procurement programme, my view would have been different — as indeed it was when | returned in
early January 2008 to find no real evidence of forward movement and that the matters | list at
7.578 had not happened or moved.

7.580 The DLA Piper letter of 17th December 2007 was copied - both in draft and final versions to TIE's
Project Director, Matthew Crosse, who had attended the Wiesbaden meeting only days earlier.

37 Matthew Crosss had taken the lead role for

According to Willie Gallagher's version of events
TIE. | received no communication from him about this DLA Piper letter to CEC and how what TIE

had agreed at Wiesbaden had direct and important bearing on the content of the letter.

7.581 On return from annual leave in East Asia in the late morning of gh January 2008, | stated more or
less immediately and again the next day to TIE management that the 28th January 2008 target
was not feasible, as | have discussed at paragraph 7.221 above.

7.582 | am asked what | consider caused the delays from January to May 2008. | refer to the -detaili'
factual picture presented in my statement. My answer is:

7.582.1 The immature state of BBS's Infrace Contract initial bid and then BBS's BAFO
Proposals in October 2007;

7.582.2  TIE's Insistence on appointing BBS as preferred bidder too early, thereby removing
any competitive tension and handing negotiation timetable control to BBS;

7.582.3 BBS status as a preferred bidder e.g. in a position of too much strength, with little
incentive to respect the draft Infraco Contract terms as issued at ITN;

7.582.4 TIE's decision to stand DLA Piper down, resulting in the loss of five months negotiating
time (with competitive tension) on the Infraco Contract main terms and nearly all of that
time being required post BAFO with BBS in a stronger position as preferred bidder;

7.582.5  The 8 month delay by TIE in seftling the two significant SDS claims and S.Dé‘a
consequent attitude to novation

7.582.8 The parties’ prolonged inability to reach agreement on price, scope and construction
programme;

7.582.7  The state of the SDS Design (its production timetable, the quality concerns raised by
BBS and CEC’s consenting) up to BAFO and generally all the way through to Infraco
Contract close;

7.582.8 CEC Planning/Roads Authority's performance in dealing with SDS design submittals in
its capacity as the key Approvals Body over the entire SDS mandate from October
2005 to May 2008;

%7 See paras 7.386 el seq and 8.150 ef seq
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7.582.9  TIE's decision to amend the ERs post BAFO;

7.582.10 Damaged relationships due to BBS’s repeated demands for more money in Q1 and
Q2 2008;

7.582.11 TIE's decision not to enforce any significant part of the February 2008 Rutland Square
Agreement;

7.582.12 TIE's tactic of trying to use repeated unrealistic Infraco contract close dates as
pressure levers, which turned into false dawns on at least four occasions;

7.582.13 8BS's fractured and uncoordinated approach to negotiations in Q1 2008,

7.582.14 The departure of TIE's Project Director during the critical phases of commercial and
technical discussions and lack of hand-over;

7.582.15 The departure of BB’s bid director to the M80 project and continued non unified
approach by the BBS consortium;

7.582.16 BB Wiesbaden's controlling approach and its interventions and its impact on 8B UK
and its legal advisers;

7.582.17 TIE's desire to accommodate all BBS's demands for additional money and enhanced
protections during @1 and Q2 2008 and the timing and nature of those demands;

7.582.18 Profracted negotiations over the 43 SP4 Assumptions;

7.582.18 TIE inability to settie and complete technical and financial schedules for the Infraco
Contract; '

7.582.20 SDS's reluctance to novate and related tactic of using of the immature state of its own
design and the amendment of the ERs to stall, linked aiso to its two large unanswered
claims against TIE;

7.582.21 Difficult tri-partite navation negctiations as a result of the SDS design status and the
ER amendment; and

7.582.22 Visihility to BBS of TIE's difficuities with and chronic programme delay on MUDFA and
direct knowledge through SDS and BB design status audit of SDS production and
CEC Planning/Road authority performance.

8 POST INFRACO CLOSE EVENTS
8.1 Introduction

8.2 Richard Jeffrey (ex-Managing Director of Edinburgh Airport Limited) came in as TIE CEQ in March
2009 just under a year post Infraco Cantract award. He was energetic and positive. Steven Bell
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remained Project Director. Stewart McGarrity left at some point in 2009/2010; | believe he had
been looking for the CEQ role himself. | continued to be instructed by Graeme Bissett on some
very discrete governance and transport integration matters as between TIE, CEC and TEL well into
2010 - but by that time he was less and less visible on the Project implementation side. [ was also
involved in forward planning for the operational phase, including structuring and reviewing detailed
tax advice regarding the leasing of trams and a concept to attract green energy credits.

There was an initial sweeping up exercise to ensure that TIE had copies of ancillary documents,
such as warranties, performance bonds and parent company guarantees. Phil Hecht went to work
in Dubai shortly before Close, so he was not involved and his responsibilities passed to Chris
Horsley and toa Jo Glover. There was a session offered and planned to go through with TIE how
each of the contracts worked at a practical level in order to supervise what BBS was doing. TIE
never took DLA Piper up on that. | believe a number of "road map” papers were produced by DLA
Piper on subjects such as the DRP mechanism and the TIE Change provisions (Clause 80). This
work would have been provided to Steven Bell or Dennis Murray - but | cannot now recollect
exactly when. (

There was a general discussion about DLA Piper assisting TIE in educating their implementation
team. It was left up o TIE to request this. The senior TIE personnel charged with responsibility for
Infraco Contract implementation responsibility were: Steven Bell and Dennis Murray and, | believe,
one or two quantity surveyors helping them to engineer the confract. Frank McFadden joined at
some point in 2009 [ believe, to be the Infraco contract manager. John Nicholson, an independent
claims consultant came in to support Dennis on the DRPs during 2009.

Alastair Richards ran the CAF tram supply contract and asked for input at agreed intervals. | also
supported Alastair in the gradual wind-down of DPOFA, with a formal assignation to TEL when
Transdev exited its role. This occurred smoothly.

Notified Departures (also called ‘Infraco Notice of TIE Change’}

DLA Piper's role as regards the Infraco Contract dropped off for perhaps three months bost Clo{
Then queries came in from TIE about Notified Departures.

This first arose because BBS had claimed Notified Departures but had not provided estimates with
them as required by Clause 80. TIE wanted to know what fo do, For example, BBS might say that
a new issued version of an SDS design drawing had shown a new culvert not on the equivalent
BDDI drawing and that an estimate of time and cost for the works would follow as this was a
Notifled Departure. TIE would say that it needed an estimate; BBS would say that it needed a
reascnable time to provide that, but would in fact do nothing. Along with Chris Horsley and Jo
Glover, | advised Dennis Murray on using the contract. Sharon Fitzgerald was still involved
dealing periodically with contenfious contractual issues on MUDFA.

TIE's Edinburgh Park Project team reported an avalanche of claimed Notified Departures on trivial
things such as bars on overpass railings, extrafdifferent kerb stones, as well as more significant
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items. For example, the SDS first drawings for one aspect had a comment saying that bat boxes
under a bridge deck were needed. The second version of the drawing, post BDDI, showed the
boxes. BB argued that this was a change from outline specification which entitled it to extra-
money, despite the fact that the first drawing mentioned that the boxes would be needed. It
reflected the fact that PB had in a great many instances merely produced an outline design. Either
the next design stage for the drawing had not been achieved or it had but CEC Planning had not
approved it prior to BDDI,

Had TIE used the SDS contract effectively by deploying a permanent and suitably qualified
contract manager, in my opinion TIE would have at least preserved some contractual points and
commercial leverage regarding SDS's indifferent start to the SDS contract. TIE's and CEC’s
acceptance of the claims settiement arrangement of over £2.5 million essentially vindicated SDS's

assertions about TIE's delinquent management and CEC’s major part in this.

As | had told TIE - in particutar Jim McEwan and Steven Bell - cne lever for control should have
been the contractual design review mechanism.'™ PB was not TIE's designer anymore; it was
BBS' designer following the novation. TIE needed to get on top of this aspect of the procurement
strategy but never did in my opinion, as | have discussed above.

At the heart of the procurement strategy regarding design novation were three important
components: (1) the SDS Contract itself, which had all the contractual mechanism to push the
designer hard towards substantial completion of the scheme design, (see paras 5.20 sf seq)., (2)
the Design Review Procedure and Management Plan, which was even mare critical post novation
of SDS and (3) importantly, TSS engineering input and contract management support for TIE
throughout the procurement process and in particular post-novation. In my view, TIE never
invested in the engineering and designer resource to understand, refine and use these levers. |
had no visibility of TSS’ rofe.

| have discussed the evolution of Clause 80 above."™ | am asked in Inquiry Question 105 whether
other changes to the contract procedures would have made a difference to keep matters moving
smoothly, but | cannot speculate on this nine years [ater | would say that no contract could have
acted as a complete bulwark against BBS's approach of claiming for the smallest issues on new or
revised SDS drawings and preducing inflated Notified Departure estimates or, often, no estimate at
all or an inadequate or aggressive one after a [engthy delay. However, a clause 80 - as drafted by
DLA in 2006 with the ITN and as it had sat until April 2008 - would have avoided many of the
difficulties later faced by TIE. And | have explained why earlier.

There were never any protracted or material issues over how the DRP brovisions operated from
gither side. BSC reported a concern in October 2008 that Clause 80 was too detailed
{CEC0065560) saying they were reinforcing their change management team and the level of detali

- required on changes was introducing significant delay in reaching agreement. | regarded this as

nonsense and said so. TIE agreed. In some example INTCs | had been shown by Dennis Murray,

138 paragraphs 7.550 ef seq
% paragraphs 7.518
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' BSC were producing very sparse detail even after requesting more time. One clear reason why

they felt some burden was because they were scrutinising every SDS design drawing to see what
conceivable design development they could use to found an INTC. Nine years on | am not in a
position to speculate whether, if TIE had agreed to what Richard Walker was writing in Oclober
2008, it would have changed the contract administration or not. Making it easier for BSC to launch
and justify an INTC did not appear to me to contain any advantage whatsoever for TIE. And |
discuss TIE's instructions on this proposal and attitude to it in one of my response to the required
multi-part answer Question 127 limb (1).

BBS was extremely aggressive with their use of the contract by exploiting the normal language in
the clauses surrounding providing reasonable estimates of cost and time within a certain period of
time. If BBS needed more time to provide an estimate, and some of these Notified Departures
were massive claims, they requested it and then did nothing for long periods of time. Any change
provision in any contract would have struggled to handle somebody attempting to block contract
administration and claims processing, unless the client was prepared to go to DRP, and TIE were
not.

| did not envisage that BBS would seek to use Clause 80 so many times (| believe near 900
Notified Departures by early 2008). This was because | did not have a role in understanding what
the exact status of SDS design was at Contract award. But | was not unduly surprised by the initial
volume of INTCs post contract award, bearing in mind the known SDS design programme change
to V28, the existence of the BDDI concept since November 2007 and the fact that | had read TIE's
Close Report saying that 87 SD3S design submittal packages were outstanding at the date of
contract signature. CEC had already reported in January 2008 that in the order of 62 design
approval packages remained to be dealt with during 2008/09.

TIE was on notice that the SDS design delivery programme amendment would immediately trigger
INTCs ar Notified Departures (see 'para. 7.285). As | describe at para, 7.300 et seq | talked to TIE
and tried to advise them to assess what they thought that would mean, not just in money terms,
but in terms of Project end date. | again advised that they should stop saying pubiicly that (
trams are going to be on the street in December 2010.

| had advised TIE management that | expected BBS to administer the Infraco Contract
aggressively (see para. 7.315). | said to TIE that | expected BBS's Project management team in
Edinburgh to be under expiicit instructions from Wiesbaden to do that, because everybody knew at
that point that Richard Walker was under great pressure and great scrutiny from Wiesbaden. He
was all the more under pressure because, during the latter stages of the Infraco contract
negotiation, TIE had begun to communicate directly with peopie in Wiesbaden. Naturally, this
resulted in the senior executives in Wiesbaden having their antennas up and asking what was
happening with this bid for a project in Edinburgh.

What did surprise me waé that BSC very frequently refused to comply with the requirements under
Clause 80 to submit proper and timely estimates. There was a time limit in Clause 80 for
submission of proper estimates which was a very conventional requirement. The Infraco contract
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also had a clause in it saying that when the contractor was making an application for client change,
if he assessed that he needed more time to provide a sensible estimate and supporting
documentation, he needed to request that within a certain period of time, and give an estimate as
to how long it would be before they were able to submit that infarmation to the client. There is no
doubt that BB abused thase time limits. They either did not respond or they put in,a grassly inflated
estimate which TIE had difficuity assessing or attacking.

This meant that TIE could not assess the value of a claim or its time implications. When chased for
estimates, BBS simply issued an unacceptably high one, ignored TIE's request or re-assarted that
what they had provided was sufficient. If TIE asked for a breakdown the matter became an
argument at QS level. ' '

TIE simply did not have the resource to respond to this approach. One way of a contractor
administering a contract aggressively is to build up a plethora of pending claims and to exploit any
weaknesses they perceive. | recall Dennis Murray telling me that his BBS counterpart at Edinburgh
Park, Colin Brady, had told him off the record that BB Germany was monitoring all contractual
exchanges. He told me in early summer 2008 that Colin Brady had told him that BB UK were under
instructions not to mobilise, but to invest in building claims based upon the state of SDS design
and the chronic MUDFA delay.

Since the BBS Project administration team and TIE Project management members were co-
located at BBS's Edinburgh Park offices, BBS could see precisely what TIE's quantity surveying
and claims management resource was for dealing with INTCs. Anecdotally | heard that BBS had a
large number of quantity surveyors there. Usually a managing contractor does not camry a large
overhead of quantity surveyors, but BBS had 15 people in that room looking at SDS's design and
creating the claims materials. | do not know how many people Dennis Murray had in his quantity
surveying unit at the time, but it was not many. | have read in various TIE internal reports in 2007
and 2008 {and in Board minutes) that TIE had plans to recruit suitabie resources for the Infraco
execution phase. But [ saw no evidence that this happened. Dennis Murray, TIE Infraco Contract
manager, told me very soon after Infraco Contract award that he felt exposed in terms of resource.

The 15 April 2008 TPB minutes (CECO0833071} fouch on TIE's state of resourcing. This can be
seen at paragraph 2.7 on page 6. In response to a question from Councillor Gordon Mackenzie
"regarding the cost a(rd availability of additiopa! resources”, Stewart McGarrity stated that TIE were
taking external advice. | am not sure where the additional resources and costs were going to, but
my assumption would be it was on the claims. The external advice that was being taken at that
peint could only have been legal advice from DLA - unless this meant expert witnesses or other
advisers | knew nothing of. To the hest of my knowledge, the only other external advice that TIE
was in receipt of, at that point, would have been John Nicholson, who was a solo claims consultant
assisting Dennis Murray, and possibly Turner Townsend en MUDFA. Stewart also advised that an
additional two commeicial positions were being advertised and people had been seconded from
CEC and other people had been repositioned internally. Stewart then repeated “. stilf a challenge
to manage the resource cosis across the project. DJM [probably David Mackay] noted that
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streamlining the governance structure would present opportunities and the sooner it is completed,
the better for the project.” So proiect governance was still an ongoing subject 8 years after TIE had
been appointed and a year into implementation.

8.24 In my view, these minutes are a factual confirmation of my view that TIE was struggling. It is not
clear why people had heen seconded from CEC and other people had been repositioned internally.
In summary, even a year later TIE were looking to increase resources to respond to the Notified
Departures. That would suggest that for the prior twelve months, TIE were chronically under-
resourced to respond to the Netified Departures.

B.25 My best recollection is that DLA began giving advice to TIE on the subject of Notified Departures in
late summer of 2008. | advised TIE contract and project management, Dennis Murray and Steven
Bell, that this impasse should be taken to DRP and/or that TIE should consider applying to court
for specific implement fo force BBS to provide the Estimates within a reasonéble period of time
{this was intentionally carved out of the requirement for the escalating DRP process). | know that
Steven Bell considered this advice. He may have raised it with TIE senior management — [ do ri.
know, but TIE did not act on it until well into 2009,

8.26 | was not involved in processing INTCs because | am not a quantity surveyor. We only advised on
INTCs if TIE brought a particular Notified Departure to DLA to have a look at. There were, of
course, ones that we advised on and locked at from a legal standpoint - the ones that were
selected by TIE to try and drive out a resolution and went into DRP or adjudication in 2009.

B.27 Before the infraco Contract was awarded, | believed that TIE must have done an estimate of the
cost and time impact of movements from the SP4 Base Case Assumptions, including what the
entirely missing SDS design and post BDDI design development represented in terms of cost and
time outwith BBS's construction and installation price and programme. The former — that is new
SDS design for Infrace works to respond to the ERs but was not in the Wiesbaden price - was not
something that might happen; it was something which wauld definitely happen. Bluntly this was not
a “risk”, it was a certainty.'*® My response to question 127(l) reviews TIE's own confirmation th{
as at late 2008, they had not in fact assessed time/cost impact of the SDS programme revision
from version 28 — by that point already version 31.

8.28  Without this exercise, | do not see how TIE could have reperted at contract signature about an
outturn cost and contingencies within the Project budget. This alone demonstrates that TIE was
fully aware of what SP4 and an entire series of factual Assumptions would mean to the notional
fixed price approach, were those Assumptions to fall — as they did and, in some cases, were
already known to be false before 14" May 2008.

8.29 | have no knowledge of exactly who, when, if and how TIE carried out an assessment of the cost
and programme impact of the various kinds of Notified Departures permitted under SP4 or what,
for example, would be the cost impact if no Value Engineering was achieved — as in fact came
about.

% See paragraphs 7.343 ef seq and 7.318 -
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| saw that Steven Bell and Scott McFadzen at BB had the makings of a decent working
relationship, but then Scott McFadzen left the Edinburgh Trams Project. He went to be Project
Directer on the M80 PFI project shorily after the Infraco contract was signed and then had a
serious accident and didn't return to work for a cansiderable time. If Scott McFadzen had stayed
involved, then that might have had some kind of moderating influence. My impression was that his
successors and their support staff — one of whom (Kevin Russell) arrived from Seattle where BB
was in litigation with the municipal authority - never warmed to TIE.

Dispute Resolution in 2009

When the Infraco contractual disputes arose with BBS, DLA Piper's initial advice was that TIE
needed fo start the DRP with adjudication, otherwise there was a risk that the contractor would
stop work. TIE, essentially Steven Bell's decision, didn't want to do that and preferred meetings
and escalation as provided for. BBS seemed to be past-masters at this and gave nothing away.

I am asked in Question 107 to comment on the DLA Piper advice recorded at para. 2.8 in
CEC00633071 which is the minutes from a 15th April 2009 Tram Project Board meeting. This note
records that “DLA Piper were confident of TIE's position with regard to the principle areas of
coniractual disagreement’. The basis of this view was that DLA Piper considered that an
adjudicator presented with legal submissions and confident expert witness evidence as to how
PA1 should he read from an engineering and technical standpoint would resolve any ambiguity in
TIE's favour,

The language of PA1 depended upon what was meant and understood by design development.
Whether something was a Notified Departure or not depended on what kind of Notified Departure it
was: If it was a Notified Departure which concerned the fall of an engineering assumption, then it
would not be a matter for DLA to advise on. it would be a matter for TIE's engineers and quantity
surveyors to form a view on. BBS were in many cases intentionally failing to provide the
substantive technical information to support their claims for INTCs as required under Clause 80.
BBS's position, at that point, was essentially using the production of estimate provisions as a
reason for not progressing the works. It suited their argument very well to say that they had given
TIE all the information that TIE needed to determine whether or not there was a Notified Departure
and whether or not their estimate was correct. That was in fact their ideal position supported by the
language which had been introduced by TIE itself in the amended Clause 80 hefore contract
signature: i.e. no commencing the INTC works untii TIE had agreed their Estimate or had referred
this issue to DRP. Factually, BBS alleged that TIE did have enough information and TIE said it did
not. There was therefore in each case a dispute and this dispute was about commercial, technical,
design and engineering facts and information and the related time, materials and cost

consequences.

DLA Piper's view was reviewed approximately one month later by Senior Counse!, Callum McNeil
QC, at a consultation on 1st June 2009. CEC00901461 is DLA Piper's e-mail of 21st May 2009,
essentially the cover note for a detailed set of Instructions to Counsel. The purpose of the
consultation, organised under instruction from TIE (Steven Bell), is summarised in that e-mail: to
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examine the issues that were in dispute between Infraco and TIE and to advise TIE regarding
Senior Counsel's views on the various arguments being made and upon the interpretation of
contractual provisions that the parties consider relevant, including DLA Piper's views on TIEs side.
The overall purpose of obtaining the advice from Senior Counsel was to assist TIE in deciding if it
wished to launch DRPs. The email encloses the briefing paper for Senior Counsel, which is not
available to me on the Pubiic Inquiry’'s extracted documentation platform. The briefing paper, which
| wrote for the most part, expiained in depth what the specific purpose of the consultation was and |
do nat see benefit of repeating that here. The document will be clear on its face.

8.36 CECO009001460 and CEC009001462 are Callum McNeill QC's written advice notes following th
consultation itself and supplemental questions which TIE required to be put to Counsel. Senic

Counsel’s advice did not differ materially from DLA Piper's advice at the time.

8.37  Broadly speaking, the outcome was that: (i) TIE selected DRPs to test its factual and engineering
arguments and reported to CEC that it was doing so; and (ii) DLA Piper became increasingiv
involved — when requested - in supporting TIE with every day contractual correspondence on tr.,
Infrace Contract (principally Steven Bell and Dennis Murray}. DLA Piper ensured that, wherever
possible and practicable, the rationales within TIE's arguments and pasitions that had found favour
with Counsel were used in the DRPs launched by TIE.

8.38  Sofar as | recall the first adjudication did not start until around one year after Close. By then there
was an unmanageable log jam of Notified Departures. Some were very substantial l.e. around £1
million in claimed value and many, though trivial, were time-hungry. TIE tried to select some
Notified Departures for adjudications to get answers on common issues. Others were chosen as
they were high value.

8.39  There was an attempted mediation before the adjudications began. This was In the summer of
2009. | aftended one meeting at which the mediators simply wished to hear the parties’
introductory positions. DLA Piper played no further role in this.

8.40 By the time the first adjudication was attempted, the relationship between managements was very
hostile. We were drafting letters and reviewing correspondence for TIE on which | took specialist
advice on defamation and invoked Clause 7 in the Infraco Contract which forbade the contractor
from bringing TIE or the Project into disrepute. David Mackay had by this time taken the TIE
Chairman’s position but meetings between CEOs to discuss DRP solution were made difficuit

because of this atmosphere.

8.41 The delay in starting adjudications greatly undermined TIE's ability to use the DRP as it had been
intended to work: to remove blockage based purely on contractual argument and to narrow issues.
DLA Piper advised that the contractor was testing the contract in extreme fashion and the only way
to stop the logjam was to have adjudication. As | say, TIE didn‘t want to do that for over a year. In
the end, this was down to TIE's style of contract management and the desire to talk things through
with BBS, if possible.
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8.42  David Mackay, who became TIE interim Chairman from late 2008 onwards, said to me baoth
informally and in TIE management meetings that he did not understand how the Wiesbaden
Agreement had come about (it was being quoted at him by BBS) hut asked me whether it had
bolted matters down, and if it had, why BBS continually came for more money pre and post Infraco
Contract award. | told David that, in essence, the Wiesbaden deal had stated a contract price in
return for BBS having the unconditional right to apply for automatic change orders attached to all
SDS new design and design development post 25" November 2007 and a lengthy set of technical
and commercial Assumptions qualifying BBS's price and construction programme, many of which
TIE had known would fall after contract signature.’® The fact that he asked me - as opposed to
having had that information given to him from Willie Gallagher or TIE management at the time in
early 2008*- suggested to me there had been an information void within TIE.

843  With TIE's agreement, | passed the dispute resolution and adjudication matters to colleaguss in
our contentious construction group. The main individuals were based in Leeds and Edinburgh.
TIE prepared a considerable number of submissions themselves on the factual, technical or

quantity surveying matters.

8.44 My own role in the formal dispute resolution process for adjudications diminished with the fuil time
invelvement of specialist DLA Piper lawyers, including support during 2009 after McGrigors
became involved. | attended one adjudication hearing, but it was not cost efficient for me to be
present or involved in detail. By this stage, | had become directly involved in TIE's strategic plans
to engage with BBS in order to solve the contractual impasse threugh contractual comrespondence

discussion and behavioural change.

8.45  From memory, | believe that DLA Piper took the first three or four Notified Departure claims for TIE
through the adjudication process. Each commenced after reaching CEQ level meetings that had
not produced resolution. The Hitton Car Park dispute yielded an award in TIE's favour. The other
adjudications produced liabiiity awards for BBS, | do not now recall the quantum awards in those
cases. TIE (or possibly CEC — | do not know) instructed McGrigors to handle a DRP to test
contract interpretation on Clause 80 and SP4. This produced an odd - but also adverse award from
Lord Dervaird. | would place this at some point in early 2010 since [ recall that | took a call about '
the award from Tony Rush when | was in the centre of Orvieto, Italy around then.

8.46 It had become obvious in early 2009 that both BB and Siemens were looking for much more
money. B8 Group Management came over from Wiesbaden and made that intention plain and
said that they would use the contract to do so. As | have alluded to previously, having worked for
five years at a large Gerran construction company, | told TIE again that the Kalkulationsabteilung
{head office estimators} in Germany would have done an audit of what they regarded as a troubled
contract and fhen carried out a further systematic review of the bid estimations — probably finding
that these had not been supported by subcontract pricing — and had reported that BB needed to
protect itself continually. BB kept using Notified Departures to create an on-site and construction

1 paragraphs 7.199 et seq and 7.318 ef seq
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programme related situation in which they cauld maintain that there was nowhere that they could

start meaningful work on site.

8.47 | am asked in Inquiry Question 111 to comment cn CEC01213973 which is an agenda issued by
TIE regarding' a meeting scheduled for 5" February 2009, by which time TIE was considering
launching DRPs. | have no recollection of attending this meeting where two DLA Piper colleagues
presented on legal and contractual matters. This in itself is not significant because as | have
explained | had, with TIE's permission, engaged DLA Piper contentious censtruction team to
support TIE on this aspect of the Infraco Contract. Dennis Murray, TIE's Contracts Director, at this
point had John Nicholson, an independent claims specialist not at TIE, assisting him as is shown
on the distribution list on CEC01213872.

8.48 | amthen asked in Inguiry Question 111 to explain CEC01119938 which appears to be a response
from BSC to a paper which TIE had sent to BSC. The DLA Piper comments make it clear that we
had not seen that paper prepared by TIE. Hence, the DLA Piper comments placed injo
CEC01119938 cannot be expected fo be complete; they were reacting to what BSC's commenta. |,
stated, itself a commentary on what TIE had written or said. So far as what is asserted in the BSC
paper, the DLA Piper comments indicate our views there and then based on the letter from BSC to
TIE. Certainly the agenda for the 5" February 2009 meeting included "BSC position”; it is therefore
sensible to assume that the BSC position paper and TIE’s position paper were reviewed by the
meeting and the DLA Piper preliminary comments in CEC01119938 expanded upon. Trying to say
now, eight years later, whether | agree or disagree with BSC's position about a TIE document that |
had not seen at the time is too speculative for me.

8.49 | am asked in Inquiry Question 65 about an email which Stewart McGarrity sent to me by copy and
others on 17 February 2009 with his notes of a meeting on 9 February 2009 (CEC00941819). It
appears that the comments in italics are Stewart McGarrity's comments. The parties at the meeting
apparently were Steven Bell and Stewart himself. From BBS there was R Sheshan {Contract
Manager), Richard Walker (Chairman of the consortium), Martin Heerdt / Michael Flynn (Project
Director for Siemens and Richard Walker's counterpart) and Jakob Frentz (Siemens ErIange(
This was quite a serious meeting if the guys from Germany were over. They had recognised that
things were geing to be talked about that they needed to hear first-hand.

8.50  There is reference in this email to a "gentlemen's agreement” and | am asked what this refers to. |
have no knowledge of a "gentleman’s agreement”. Being completely fair to Stewart, he is simply
writing down what Richard Walker said. He had no involvement in that other than saying "really
bad behaviour”. In other words, he did not trust what Richard Walker was saying. | was not at the
meeting and | certainly never had any discussion about this with Willie Gallagher, who apparently
was the only person who may have known about the "gentlemen’s agreement”.

8.51 To put things into context, this is TIE bringing all the pressure they can think of to bear on BBS to
mobilise and work. This is early February 2009 and nine months after contract award. There were
no BB subcontractors on the street. [ note that at paragraph 8 of the note for Tuesday 10 February
2009, there is a mention of a general acceptance by TIE, pre-contract, that the Project would cost
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£50m to £100m more than was in the contract at 15 May 2008 ({CEC00941818). What Richard
Walker was saying in 2009, and he may have been exaggerating things, is that there was general
acceptance by TIE, and TIE had been told again (and probably again) by BBS that even the
Wiesbaden price was short by a very substantial amount of money, and that that price increase
was sitting in the 2007/8 qualifications and reservations BB had wanted. In other words, the
reservations and qualifications that you, TIE, are signing up to equal somewhere between £50m
and £100m additional cost, )

There were a series of meetings between TIE and BBS at CEO level. In order commence the tram
works properly, BBS wanted their reservations and qualifications realised methodically intc more
money — | recall being told that £80 million was being raised with David MacKay. There were also
suggestions regarding legal advisers meeting to review Infrace Contract provisions surrounding the
production of BSC estimates and generally the operation of Clause 80 (TIE Change) but TIE did

not wish this.

| am asked in Question 106 about CEC01010525 which is an email to me dated 20 February 2009
containing a summary report by Stewart McGarrity on the outcome of a meeting which TIE had
had with BBS Wiesbaden and Siemens UK and Erlangen senior management. | had not attended
that meeting and nor had any lawyers. It is TIE’s response to my asking David Mackay (by email
attached in this chain) if there is a proper detailed written note of the meeting. | also nofe that
Graeme Bissett (CECD1010525/002) was beginning to develop TIE's thoughts on how BBS's
reporting on a troubled project would play into their corporate reporting to the Frankfurt stock
exchange and also within their on-going corporate re-organisation involving a holding company

listed in Luxembourg at this point (! recall).

Graeme Bisseft had clearly done some research on BB's holding company and their group
performance in Europe. What he was saying was that BB had other problem projects where they
have got difficuities in terms of profitability and/or quality of workmanship. | note he stated in the
second paragraph of his email on 19 February 2009 “if BB think there is a loss approaching a big
number, they have a prolit waming problem. Their guidance for 2009 is c€300m FPBIT." Therefore,
what he was saying was that, if they were placing the Project into their troubled projects reporting,
they were going to have fo alter their stock exchange announcements and look at how they treat
this particular contract carefully. Graeme was essentially offering a commercial analysis of what
BB Wiesbaden might be thinking in overall terms about the Edinburgh tram and was reporting this
to his Chairman, Finance Director and Project Direclor, copying me in. | was not asked to make
any comment. | believe that Graeme appreciated that | had been in Germany for five years in the
project finance sector with one of the three leading German civil engineering concerns and knew |

might have some views on these matters.

It looks to me as if Graeme Bissett's email is after David Mackay’s meeting with BSC. My email at
23:25 that evening appears to respond to David Mackay’s email of 23:15 and | say that | would like
David to put on record the conversation with BB and Siemens senior répresentatives, where they
stated they were going to make a loss on the Edinburgh tram network contract. What comes back

[
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is Stewart McGarrity's note of the meeting that took place. In summary, my involvement here was
peinting out to TIE that they had a meeting with BB and asking TIE to make sure that there is a

minute on file recording what was discussed.

B.;56 What is instructive is that, to break even at this point, BBS had calculated that they needed £50m
to £80m more which was in fine with what Richard Walker had said in December 2007."* All of this
probably needed to be taken with a pinch of salt. This was the contractor telling TIE in non-binding
negatiation what their best outturn position would be. But these approximations by BSC at
intervals: December 2007 post BAFQO, February 2008 pre-contract award and February 2009

(crisis peint over lack of mobilisation), appear remarkably similar and consistent to me.

8.57 [ find it very instructive and in fact telling that nearly three years later in CEC00337645 on 30 July
2010 — when Tony Rush is discussing and }eporting to TIE what BSC are in fact claiming and how
TIE might want to react and negotiate - we read very clearly that £80 million figure again. Tony's

(

8.58 In late February 2009 (CEC01010735), |1 advised TIE again that there was evidence to suggest
that BSC still did not have their key subcontractors properly engaged. When TIE informed me that

summary says: “part of the £80 million unagreed BB changes”

CEC had said BSC had requested a direct meeting, | recommended to TIE that, at that meeting,
CEC shouid ask BSC about their supply chain. This occﬁrred and the BSC reply appeared
evasive. This was a breach of contract, entitling TIE to warn BSC and to withhold payments. TIE
was also in breach of its cperating agreement obligation to CEC to obtain key Infracc supplier
collateral warranties and | pointed this out. | do not now recall what TIE did in response to this

advice. As far as | am aware, nothing was done about this.

8.59 | am asked in Question 114 about a summary paper | sent to Gill Lindsay on 20 April 2008
{CEC01003720 and CEC01003721). Richard Jeffrey, TIE's recently appointed CEO, had
instructed me to keep CEC informed in relation to TIE considering a decision to commence the
DRP process and adjudications. This covering email to Gill Lindsay stated clearly that the
attachment was a summary of the advice that DLA Piper had already given to TIE. (

8.60 I am asked where the idea for project scope truncation or contract termination came from. |
believe that the concept arose from TIE senior management internal discussions as a possible
response to BSC's intransigence, which had culminated in a clear ultimatum in April 2009 from BB
Wiesbaden that at the very least £100 million more was required for BSC fo complete the tram
scheme as envisaged in the ITN. By that stage, | had been asked by TIE to proaduce DLA Piper's
thoughts on these twe options in terms of legal and commercial cutcome for TIE. We did so in the
form of the DLA Piper paper | have mentioned at paras. 8.169 - 8.170 and CEC(00302038.

8.61 The last paragraph in my e-mail to Gill Lindsay (CEC01003720) made it plain that CEC Legal had
also known about and/or been party to the thinking about fruncation and/or termination. This is
because | write in that email to Gill Lindsay that her colieague Nick (Smith) has asked for a paper
on this subject — which | was already instructed to produce for TIE. | do not know to what extent

142 Paragraphs 7.123 et seq
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TIE and CEC were in discussion on these matters, but | did report to David Mackay and Richard
Jeffrey that CEC Legal had asked for this paper. | do not recall attending any meetings with other
CEC officers at this time, although on occasions - later in 2009 - | was asked informally about the
DRP process by CEC Finance (Alan Coyle) and | met twice with Alastair McLean, Giil Lindsay’s

SUccessor.

862  Within Inquiry Question 114, | am then asked specifically about the last sentence of the first
paragraph under ‘Contractual Basis' in the DRP 3 — Dasign Change from Base Date to IFC section
of CEC01003721. The cited sentence reads: "TIE agrees the degree and effect of any change fo
design will be a matter of technical opinion, but TIE reasonably requires a proper examination aﬁd
explanation of the changes to design which the Infraco asserls have been made to BDDI in order
to determine whether a breach has arisen, or other circumstances apply, which would prevent a
Notified Departure being properily claimed.” This is saying that whether or not a change in design
from BDDI to IFC stage constitutes a Notified Departure will be a matter of technical opinion and
fact and that TIE will require to see all the facts surrounding that change in design to isolate
whether Infraco (or an Infraco party) has been in breach, thereby preventing Infraco from asserting
a Noftified Departure. That is how the Infraco Contract worked. Bayond that, | have no comment.

8.63 | note that the summary paper {CEC01003721) contains a sentence in it, which says that it is
“legal advice” to CEC. This was inserted because we were concerned to ensure (as an exemption
under the relevant section of FOI(S)A 2002) that CEC would not be obliged to release that
document (containing DLA Piper's legal advice on actual DRPs to TIE) under a FOI(S)A 2002
request, since BSC had recently been to talk to CEC officials directly about the stalemate under
the Infraco Contract. We had been instructed by TIE that BSC might well be using agents to make
FOI(S)A 2002 requests for project information.

864 | am referred in Question 34(b) to the advice note produced by DLA dated 27 July 2009
(CEC00652331). This report was probably co-authored by me and an associate in the DLA
Edinburgh construction department. | do not remember this note, specifically, but the Inquiry refers
me to para. 2.2.3.8 where it is stated that “...the time for performance of Services is allied to and
meastred by the Consents Programme and l‘he Deasign Delivery Programme...”. The commentary
here was to the best of my reccliection from Keith Kilburn (Contentious Construction Associate
who had been supporting both Keith Bishop and Fenella Mason on the SDS contract advice). It is
correct to say, as the Inquiry suggests, that adherence to the SDS consents programme and the
design delivery programme is essential to compliance with the SDS contract. The reason for the
report was, | believe, a request from Steven Bell who wanted, apparently, a summary of DLA Piper
advice across the key themes stated in the opening paragraphs to CEC00652331. And that is what
the report provided to TIE. At this point, | do not recall meeting TIE to discuss this nor do | recall
any response from TIE. It was a summary and TIE had called for numerous papers by this time at
the same time as DLA Piper were supporting the DRP escalation process and the adjudications

8.65 | am asked in Question 112 for my view on what difference to TIE's strategy three adjudication
awards made. From DLA Piper's perspective after the receipt of the Carrick Knowe and Gogarburn
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decisions in mid-November 2009, | did not perceive any immediate change in TIE's approach to
discussion with BSC or the managément of the Infraco Contract. There remained the very
substantial backleg of INTCs and TIE's continual struggle in identifying sections of the linear on
street site on which BSC could be instructed by TIE to mobilise and/or be instructed to work. DLA
Piper was supporting TIE's efforts to answer BSC contractual arguments over proper and timely

provision of reasonable and sufficiently detailed Clause 80 Estimates.

8.66 | was not involved in the immediate debriefing with TIE on the adjudication awards. Other qualified
personnel at DLA Piper handled this as | have explained. The Dervaird decision in early August
2010 was a significant setback and surprised McGrigors (who had conduct of it), DLA Piper and
Senior Counsel. Tany Rush was heavily engaged on Projects Carlisle and Notice (see below) and
my impression was that TIE management became more atiracted to a negotiated solution under
Project Carlisle (discussed below) and to supporting the more aggressive, unified use of the

Infraco Contract in tandem.

8.67 | am asked what the basis was for McGrigors to act for TIE in the Dervaird adjudication if they wete
appointed by CEC. | have no comment on this other than that it appeared to be TIE's wish. | had
and still have no idea whether McGrigors were acting for CEC and not TIE or both.

8.68 Projects —- Pheonix, Pitchfork, Carlisle, Challenge and Notice

8.69 | am asked to explain the various "projects” which TIE undertock in managing the contract:
Phoenix; Pitchfork; Carlisle; and Notice. When it s'ays "project” what it means is a strategy that was
developed by TIE with a view to dealing with the contractual impasse with BBS. | discuss these
further below, but by way of introduction:

8.689.1 DLA Piper was not invoived in anything referred to as Project Phoenix while | was
involved as TIE's legal adviser. | do not know anything about this.

8.69.2 Project Pitchfork was the initiative that Richard Jeffrey, who was Chief Executive
TIE, started in 2009 to investigate all contractual and commercial means to move BBy
away from their position of entrenchment in behind the unanswered, disputed or log
jammed Notified Departures. Pitchfork was essentially all the means that TIE had at its
disposal within the Infraco contract of any kind of commercial or other financial
pressure which couid he brought to hear as well as "blue sky” thoughts about how
BSC could be induced to behave in a more co-cperative manner. | have already
discussed many different aspects of this. | sat in many meetings and gave many forms

of advice and commentary on the idea of Pitchfork and what TIE was trying to achieve.

8.69.3 Project Carlisle was an initiative which started as soon as Tony Rush arrived in early
2010. Carlisle was headed by Tony Rush, supported by his own team. He was also
supported by, and making demands on, TIE's personnel, at all levels, to create a
situation in which BBS would be persuaded to talk to TIE to find a commercial solution.
Carlisle was trying to arrive at a commercial solution which could be agreed between
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the parties. It involved attempting to achieve some kind of arangement where BBS
would finish the prgject to a guaranteed maximum price, to a timetable and to a
construction programme. This is discussed in detail below.

8.69.4 | do not now recall Project Notice being given that name. But | surmise that this was
the sobriquet which TIE and/or Tony Rush had given to one aspect of the work that
Tony Rush and his team did in DLA Piper’s Glasgow offices. Supported by DLA Piper
with input from TIE’s QS unit, Tony Rush sought to bring about the position whereby
TIE could elect to issue — and did issue in the autumn of 2010 -Remediable
Termination Notices (RTNs), underpinned by sustainable evidence of breach by BSC.

8

8.69.5 In parallel, TIE continued its own process of review, *Project Challenge”, on the
formation of the Infraco Contract. | have already discussed Project Challenge in the
context of TIE’s 2009 review of the Wiesbaden Agreement.'*

8.70  Three work strands — Pitchfork, Carlisle and Challenge — under Richard Jeffrey's leadership began
in the spring of 2009 and then on into 2010. My role was both advising on the use of the Infraco
Contract and providing detailed views (sometimes in writing, sometimes orally in many intemal TIE
meetings) on contractual and extra-contractual ways to exert pressure on BBS to perform and/or to
create opportunity/incentive for BBS to engage with TIE in a more conclliatory and partner-like

. manner., Over a 2 year period, DLA Piper produced a number qf detailed option papers for TIE,
trying to help crystallise their thought processes and decision-making. | also attended a sequence
of meetings with McGrigors and TIE discussing the Infraco Contract terms and SP4.

8.71 Part of this was to assist Richard and David Mackay of TIE in frequent engagement with BBS
management and the train of increasingly tactical contractual correspondence. But however TIE
manoeuvred, probed, warned, naotified and cajoled, it always came back to three things: SDS
design delay and unrescived Notified Departures; MUDFA work hlocking site availability; and what
TIE had agreed with BBS at Wiesbaden.

8.72  Appointment of Tony Rush

8.73 Post the flare-up and standoff in early / mid 2009, TIE engaged Tony Rush as a consultant. The
exact timing of this escapes me but [ believe that | was introduced to Tony Rush by Richard Jeffrey
at a meeting in early 2010, also attendsd by McGrigors.

8.74 | played no role in this appointment, but | agreed with Richard's idea that an independent
negotiator could operate as an informed and persuasive go-between with BBS. [ tried as hard as |
could to support TIE and at one point arranged for TIE to meet with a freelance international major
construction claims consultant (and expert witness in arbitrations) | knew from my time in Hong
Kong. Shortly after this, Tony Rush came on the scene.

'3 paragraphs 7.383 et seq
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8.75 | had no reason to know about Tony's reputation or his background. | knew that TIE had been
looking to appoint an experienced, skilled and hard-nosed negotiator to help them engage with
BBS. They were looking for a change of pace, a change of voice and a change of skillset. TIE
wanted somebody with the perspective, background and personality to bring BBS to the table.

8.76  One of the issues in this long-running saga of not being able to get BBS to work was a rather
unpleasant friction within and possible breakdown of relationships between the various people in
charge of the contracts dating back to the procurement process. | have cited various examples of

this above.'*

877  Tony Rush made his recommendaticns direct to Richard Jeffrey and David Mackay, who were
making the ultimate decisions. But there were points reached where the only person who could
make a decision was Tony Rush. This was because he had had the negotiation, informal meeting,
or telephone call and he had the key information to force a position with BBS. | cannot judge how
he was sharing that information with TIE, Richard Jeffrey and David Mackay. 1 was nof shadowina
him, | was reacting to what he wanted and making suggestions for his plans from z |
standpoint.

8.78 1 recall David Mackay resigned from TIE sometime in late 2010. Tony was ultimately a consultant
under TIE's control. There is no doubt that Tony was, by nature, somebody who was motivated to
win and wanted to take charge. He wanted decisions and he wanted support in behind him. He
worked at a very fast pace and he knew the value of momentum and time pressure. ‘He had a team
of pecple working with him. Members of Tony’s team worked in Glasgow with my assistant, Jo
Glover, on the Notified Departure and remedial breach notices exercise.*®

8.79  Tony was more than a claims consultant. He was somebody who had dealt in the world of failing
contractars and broken, troubled contracts. | gauged quickly that he was a resourceful dealmaker
with a great deal of energy and skill. Tony did not mince words. If he thought you were not doing a
goad job, he would tell you. He was used to peaple taking responsibility, putting their shoulder to
the wheel and getting things done. He was somebody that paid attention to quick thinking a(
reasoned argument. If you told him he was making a mistake he would listen. Tony's style caused
clashes with certain TIE personnel, Stewart McGarrity and Steven Bell in particular,

8.80 Tony frequently expressed to me his frustration over TIE's slowness in providing him with
information to underpin his negotiating strategy and its various financial, commercial and technical
positions. He became increasingly interested in Challenge and frustrated by Pitchfork which
overlapped with his efforts to use all means to bring BBS to the negotiating table. | witnessed this
sometimes boiling over in TIE meetings when Tony was directly critical of TIE management and
saying pointedly that their energy should be applied to solutions, not introspection/retraspection. |
remember at least one call from Richard Jeffrey: he initially wanted to upbraid me but apologised
when | explained my side of the events in meetings with Tony Rush that had antagonised him. |
recall an e-mail exchange on this. He ended by telling me that Tony could not continue in that way

"4 See for example paras 5.210; 7.232; and 7.582.10
" paragraph 8.118 et seq
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and requesting me to speak to Tony and ask for him to moderate these criticisms that were
demoralising for TIE. | remember there were further emails from Richard to all parties on this
subject asking for a collegiate and less terse approach; 1 did speak to Tony and he understood but
made it clear to me that his misgivings about how TIE had handled the procurement and the
Infrace contract administration and was now handling matters in a way which did not prioritise and

undermined his work remained very serious and unchanged.
8.81 Appointment of McGrigors and Subsequent Negotiations

8.82 | was not told with any real precision by TIE Ltd, our client, or for that matter by CEC Legal, why
McGrigors were appointed. | did not know who McGrigors were acting for when they first began
attending meetings about the Infraco contract.

B.83  Their appointment began in 2009 and continued into the period of TIE's appointment of Tony
Rush.

8.84 In shert, | had no involvement in McGrigors' engagement. | do not know if their retainer was with
CEC or with TIE. [ da not know if their appeintment was the subject of any formal EU regulated
competitive process to appoint lawyers (as would have been normal for a public sector legal
mandate - unless their appointment was argued fo be exempt from the EU regulated procurement
process on the grounds that it was for the purposes ef litigation or possibly being especially
uniquefurgent).

8.85 McGrigors (Brandon Nolan and Simona Williamson) began attending TIE meetings in the second
half of 2009, | believe. Their primary task in late 2009 / earty 2010, from my perspective, appeared
to be to interrogate the Infraco Contract and assembie information about the Wiesbaden
Agreement and the genesis of SP4. | do not know what role CEC played in this appointment. This
exercise was known as “Project Challenge.”

8.86 I have already mentioned TIE's after-the-event review of the Wiesbaden Agreement which tock

place in late 2009/2010 and effectively formed part of Project Challenge.'*®

8.87  Tony Rush and Brandon Nolan of McGrigors asked me who had been involved at Wiesbaden.
Tony's starting point was that since it was called an agreement and its principles had gone directly
into the Infraco Contract, DLA Piper must have written it, or at least negotiated it, and he said he
was giving me a friendly heads-up that | was going to get a very rough ride. Tony was extremely
surprised to find out when | told him {and TIE's own research confirmed) that DLA Piper had
played no part in Wiesbaden at all.

8.88 Richard Jeffrey gave me a brief explanation that McGrigors’ remit was to assist TIE in a review of
how the financial, technical and commercial components and the underlying contractual positions
in the Infraco contract had been arrived at. If that was the remit, then it was a prefly wide one.

Y8 paragraph 7.383
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8.89  DLA Piper were not being instructed by CEC Legal. DLA Piper had been instructed by TIE to
provide CEC Legal with DLA Piper's reports to TIE. My concern was to act for TIE and to take
instructions from Richard Jeffrey on Pitchfork and from Jeffrey and Rush on Carlisle™”. | was not
specifically instructed to share information with McGrigors on either Pitchfork or Carlisle or Notice. |
recall some initial meetings which McGrigors attended on these TIE initiatives and was
occasionally aware that Tony Rush was communicating with McGrigors.

8.90 DLA Piper supported Carlisle and Pitchfork with considerable commitment for well over a year. |
was not clear what McGrigors’ function and remit was at that point once they finished looking at
Wiesbaden as part of Challenge.

891  As far as | could see, they were not involved in Carlisle and they were not involved - visibly - in
Pitchfork or Notice. Nor were they, again as far as | could see, involved in assisting TIE in drafting
and responding to Infraco contractual correspondence. | seem to remember one or two Pitchfork
meetings attended by Simona Wiliiamson of McGrigors taking notes, but any legal work produyr*
was delivered by DLA Piper. | recall Stewart McGarrity saying to me that he did not see the poin':(n
paying for two Rottweilers, when one (DLA Piper) was a pretty good one anyway. Who was paying
for McGrigors' work | did not and do not know.

8.92 Iread that the Inquiry has seen documents - which | have not seen — showing that McGrigors were
acting for CEC. Clearly, CEC felt able fo instruct its own lawyers without any input or advice from
DLA Piper. This further illustrates —in my response to Question 80 and Question 92 that DLA Piper
was not required to advise in order for CEC to decide that it would benefit from obtaining

independent legal advice.

893 My main concern at the time was to ensure that DLA Piper's scope of work was distinct from
McGrigors' for client's budget purposes and for obvious professional indemnity insurance reasons.
And since TIE did not instruct any change in how DLA Piper was to work, our work and mandate
was distinct. Whether it was in some way discussed by TIE or by CEC with McGrigors | do not
know. DLA Piper's paosition remained to be as responsive and communicative as possible in orc(
to support TIE. That we acted in that way is bomne out by the contemporary documents.

8.94 1 have no knowledge of or recoliection of Shepherd & Wedderburn being involved for TIE Ltd.
Since | had no involvement in CEC's approach to independent legal advisors, | would not know
whether Shepherd & Wedderburn were acting for CEC or not.

895 | am asked in Question 117 whether McGrigors' involvement hampered the effective management
of the disputes. | do not consider that it materially impeded the conduct of the DRP and
adjudicaticns since | had purposefully made sure that DLA Piper was equipped with personnel (a
partner and a senior associate) fo handle DRP conduct on TIE's behalf. What their involvement
may have done is increased legai costs with no discernible benefit. There were certainly meetings
which took place to discuss in great depth what McGrigors' views were on certain provisions of the

7 para. 8.69 provides a brief explanation of what these ‘projects’ were and they are discussed in more detail

throughout my statement.
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Infraco Contract and the extent that those discussions bore on what TIE was going to do under the
DRP, i.e. whether TIE was going to bring a DRF or not and the timing of the submission for dispute
into the DRP process. During 2009 and early 2010 | spent appreciable blocks of time in meetings
with McGrigors and TIE management essentially reviewing the operation of the Infraco Contract.
There was limited product required of DLA Piper from these sessions and | do not know what
McGrigars produced or for whom. From my perspective, McGrigors were not involved in advising
TIE on the proper application of the Infraco Coniract in support of the Carlisle and Notice

initiatives.

8.96 The efficient and effective management of the INTC claims, at that point, related to several
hundred Notified Departures. | do nat think the debates that went on between TIE, ourselves and
McGrigors had any influence on that, other than locking Steven Bell, and sometimes Dennis
Murray, into Challenge mestings, but this use of its senior Infraco contract management resource
was for TIE to manage. From my perspective, TIE's efficient and effective contractual management
of the volume and backlog of INTC claims, started when Tony Rush arrived-in early 2010 and took
stock of the contractual situation and addressed how to lessen BSC's commercial dominance.
What the presence of two law firms produced was a situation latterly on the DRPs in which TIE
tended not to move until it thought that the two firms were either agreed or there had been a
discussion. However, | do not recall the two firms having significantly disagreed with one anather
about DRP.

8.97 | am asked in Question 113 why | sent my e-mail of 26th November 2008 CEC00851367 to Gill
Lindsay of CEC Legal: DLA Piper was under instruction from TIE management to keep CEC Legal
abreast, when requested, of the adjudication outcomes on Carrick Knowe and Gogarburn, My
earlier short email in this email chain serves that purpose: | sent her the awards and a DLA Piper
Note produced for TIE. As appears from the e-mail chain, CEC Legal then asked me about: (a)
what TIE may be contempiating in terms of challenge on the awards; {b) time limits; and (c) written
opinions. | replied to that inquiry 20 minutes after receiving it. | did not know and do not know what
other communications CEC Legal was receiving on these matters from TIE (or athers). Clearly, at
that point, CEC Legal had not heard from TIE on the subject of challenging the adjudication
decisions. | do not recollect receiving a respense to my email.

898 On 9 December 2009 DLA Piper provided a note of advice (CEC00651408) which is, in my
opinion, an extremely useful and succinct 8 page summary of the positions and arguments around
the various SP4 and Clause 80 fanguage and provisions which had been adjudicated up fo that
point. | am asked about this in Question 110. | cannct comment on McGrigors' positions since, as
the paper states, | do not recall ever seeing their views expressed in writing in this form or to this
level of particularity. These views and advice on CEC archives may well exist, | do not know. What
this DLA Piper paper included were the McGrigors' views as communicated in meetings during
Project Challenge.
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8.89  There were clearly divergences in how four lawyers'*® viewed these matters. | see nothing unusual
about that. There was a lack of certainty as a result of: (i} neither TIE, nor SDS, nor Infraco being
able to state what drawings were in fact available at BDDI, but | do not believe that any dispute
taken to adjudication ever centred on this point; and (ii} the drafting in SP4 itself, prepared by TIE
in direct negotiation with BSC. [ am asked whether these issues were considered at the time that
the agreement was concluded. | have addressed this above in my discussion of the Wiesbaden
Agreement, Schedule Part and DLA Piper's advice to TIE on those matters, | also note that out of
the seven issues validated in that paper, Senior Counsel again agreed without reservation with
DLA Piper on five of these.

8.100 | do not know why TIE decided not to challenge the adjudication awards. | do not recall being party
to any TIE meeting to discuss challenging the adjudication awards or being instructed by TIE to
advise beyond CEC00578621 which | discuss below. 1 am referred to CEC00578620, but this is a
short exchange between Tony Rush and me concerning various contractual provisions, as
opposed to any discussion about adjudication awards. (

8.101 CEC00578621 is a 29 page DLA Piper report produced for TIE (and provided to Tony Rush) in
December 2009 on the outcomes of the adjudications. [t includes DLA Piper's views on the merits
and practicalities of challenge to the awards; this followed my information e-mail to Gill Lindsay in
late November 2009 (CEC00851367) informing her what | knew of TIE's position as regards
challenge and the absence of written advice — as far as | knew - from McGrigors regarding the
adjudications that they had conducted for TIE.

8.102 | did not see and have not seen any written record of TIE's decision not to challenge the
adjudications or to await further developments for any specific reason before challenging the
adjudications. If there had been a TIE instruction to DLA Piper to prepare challenges, DLA Piper
would have been involved in producing guidance on the procedure, a full budget, and also a
recommendation on counsel. The absence of this set of advice reinforces my view about the lack
of any decision by TIE about challenging the adjudication awards. | do not know if TIE kept the
matter under review.

8.103 Having provided TIE with our extensive advice, including the views of two Senior Counsel, there
was no more that DLA Piper could do or be expected to do. By this time, Challenge had been
under way for a considerable period of time and Project Carlisle was commencing. | remark that in
August 2010 when Lord Dervaird's award adjudicated in favour of BSC's interpretation of Clause
80, McGrigors (who had had conduct of the adjudication for TIE), indicated that they did not regard
the award as watertight (see CEC00338149 on 8" August 2010). So far as | am aware, TIE never
instructed McGrigors to pursue a final decision on this in court. , By Q1 2011, DLA Piper's mandate
had ended and so further input on potential litigations to unwind the outcomes of DRPs was not
our concern. ,

8 Richard Keen QC, Callum MacNeil QC, DLA Piper and McGrigors
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8.104 In response to Inquiry Question 128, | do not know what led to the switch to mediation in
November/December 2010. | was outside the UK recuperating from illness at this time and was not

involved.

8105 | am asked in Questions 89 and 113 about “Mar Hall”. | do not know what this is and was not

involved in it.

8.106 It has to be remembered that it was not simply a case of the works proceeding in relevant confined
site areas. Even once the Notified Departure adjudication or claim had been resolved, the SDS
scheme designs were still not complete or approved by GEC Planning and Roads Authority and
MUDFA was still all over the city streets. So in many areas where BB should have been working,
had the critical path on the construction programme been followed or acceleration measure taken
to make this possible, BBS could still assert;

8.1086.1 they had no site to do so;
8.106.2 the working methodology that they had planned could not be deployed; or

8.106.3 if they were to mobilise and work, this would be very inefficient because of non-
contiguous or limited work areas and simply generate more payment entitiement

claims.

8.107 It s therefore hard for me to separate out the impact of the Notified Departure disputes and lack of
construction drawings from the effect of MUDFA detays in terms of the overall programme delay to
the Infraco works. Indeed, that exercise was not within DLA Piper's remit at all. MUDFA had simply
not d‘elivered sufficiently clear and handed back on-street areas for BBS to be challenged
conclusively about their indifferent mobilisation effort. And MUDFA contractor, Garillion, had itself
presented TIE with a very substantial prolongation and disruption claim, based in appreciable part
on the unavailability of critical path SDS designs.**

8.108 The Princes Street Supplemental Agreement

8.109 There were sarious arguments regarding Princes Street works and access in 2009, shortly after
Richard Jeffrey became TIE CEC. Ultimaiely, [ believe that BBS also wanted to find ways to avoid
work because it was not ready to mobilise and it found many reasons to do so. After Christmas
2008, TIE had been focusing hard on the completion of MUDFA works on Princes Street as the
best prospect of releasing sufficient street length and instructing BBS to commence works there. |
was involved on a more or less daily basis drafting contractual correspondence for TIE - both
instructions and warnings and replies to communications from BBS - which almost certainly had
input from Pinsent Masons.

8.110 By March 2009, with the exception of works out near Carrickknowe and Broomhouse where BAM
as BBS's subcontractor had been active on a section of the tram line that was not on-street, there

had been virtually no tram installation works anywhere along the scheme route. This was 10

2 para 6.67
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months after Infraco contract signature. The reasons were either unresolved/disputed Notified
Departures, compiste absence of prior approved lssued for Construction designs, absence of
street sections clear of MUDFA works or a combination of all three. TIE were under clear and
mounting public pressure to demonstrate that the tram installation works were going to somehow

gain momentum.

8.111 Steven Bell concluded from an engineering standpoint that sufficient utilities diversions in Princes
Street could be compieted to allow BBS to begin preparatory work for track installation. | seem to
recall that there were stiil problems and on-going MUDFA works on Princes Street at the foot of the
Mound but TIE considered that this could be managed.

8.112 From memory, Princes Street was one of the key areas where CEC had placed time-constraints on
tram related works due to various pre-programmed annual City-wide events. These were reflected
in the Infrace Contract terms .and had been stated in the ITN to bidders. For this reason, | have in
mind that commencement, efficient and clearly programmed sequences and sectional completion
(at least to a standard where the street was capable of taking road and pedestrian traffic)
Princes Street were particularly time critical in order to respect these pre-set CEC working
windows.

8.113 It is suggested to me in Question 97 that there was significant congestion in Princes Street when
traffic regulations were introduced. | do not know what the reaction to such traffic congestion was
at the time. CEC Transport instructed Dundas & Wilson on the procedural legal aspects of TROs
and TTROs, it was not something on which | expected DLA Piper to be consulted by TIE and we
were not asked.

8.114 TIE instructed BBS to mobilise on Princes Street during the first week in March 2009 and issued a
full request to CEC for traffic diversions along George Strest and diversions were put in place. BBS
wrote back formally — but in an uncharacteristically odd and rather vague fashion - to say that they
would not mobilise to move onto Princes Street because site access was not exclusive; a single
lane had in fact been cordened off for continuing bus use. | do not know whether traffic congesti(
was the reason for this. | was not (and would not have been expected fo be) asked my view on that
matter by TIE. My assumption was that TIE were in communication with CEC Transport and
Lothian Bus {and other Edinburgh bus operators) about this. | do recall that D&W had secured the
temporary traffic regulation orders relating to diversion along George Street and that barriers (and
their erection at the West End) had been contracted by TIE through a specialist subcontractor.

8.115 BBS considered this access offered by TIE was not sufficient to permit safe and efficient working.
There had been a huild-up of exchanges hetween TIE and BBS. Initially BBS said that they were
not going on street because they thought it would be unsafe and it was not ready. TIE came back
and informed BBS that they had 750 metres from the West End to the Mound that was clear, bar a
single bus lane. BBS's response to that was that TIE had not provided sufficient notice to enable
them to commence works. In turn, TIE responded by saying that BBS would be in breach of
contract if they did not mobilise. Finaily, BBS responded saying that they would not mobilise

because of the bus lane reservation, BSC was not obliged to work because they were contractually
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entitled, they said, to exclusive possession of the site. BSC also stated that it was a health and
safety issue. That final response came in the form of the email from Robert Sheehan dated 18
February 2009 (CEC01032271) which asserted that retention of one lane for buses on Princes
Street made it unsafe to work there and they would not mobilise. TIE then issued CEC00942549,

8.116 This exchange of correspondence will be on file and parts of TIE's corespondence
{CEC00942548, CEC00942802, and CEC01032608) with contractual notices and instructions to
progress the works were drafted by me (on TIE's instruction and with Steven Belf’'s factual and
engineering input) in order to make it clear that if BBS refused to maobilise, TIE would treat this as:
{i) a very serious material breach of the Infraco Contract (failure to progress the works for no
justified reason) indeed; and (i} as a deliberate bad faith obstruction by BBS to the proper and
collaborative operation of the Infraco Contract. In particular, TIE's letter of 19" February 2009
(CEC00942549) gives notice that TIE has invoked the DRP process thereby triggering TIE’s right
to instruct BSC to proceed with the works under Clause 80.15 of the Infraco Contract.
CEC00942802 is the same letter. CEC01032608 is TIE's DRP position paper on the dispute over
TIE's instruction to mobilise and work on Princes Street. CEC01032611 is BSC's DRP position
paper in response. Both are dated 2™ March 2009.

B.117 Behind this correspondence, TIE had asked for our advice in relation to the use of the £23 million
performance bond {which could be called ‘on demand’ in part or in full at TIE's option), the PCGs,
and escalation to possible issue of a remedial termination notice under the Infraco Contract as well
as continuing material breach and substantive grounds for termination of the Infraco Contract at
this point

8.118 | advised in some depth on the contractual termination mechanic which, after issue of a contractual
default notice by TIE, permitted the Infraco a time-bound opportunity to present a rectification plan
to TIE to remove its default. These came io he known as Remediable Termination Notices .
{*RTNs"). Our advice was that, without careful analysis of the type of BBS breaches relied upon,

termination would carry an appreciable risk of being challenged as wrongfui.

8.119 Since TIE's use of the Infraco Coniract to warn BSC about their approach to INTC's and Clause 80
had had little effect, we saw RTNs as the mast obvious next level of means of using the Infraco
Contract to exert pressure on BSC o work effectively. At the same time, TIE would be attacking
the log jam of Netified Departures and BSC's failures to provide proper or timely estimates. The
attack would be by recording these failings and then canverting them into material breaches by
BSC.

8.120 My advice to TIE management was to press to implement the contract and to say to BSC that not
commencing works on Princes Street when under explicit instruction would be a material breach of
contract for which TIE would be in position to issue a Remediable Termination Notice.

8.121 | recommended that TIE obtain Senior Counsel’s advice, The objective of this was to seek his
views on what Tony Rush and DLA Piper were recommending, TIE sought Richard Keen QC's
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Edinburgh tramlines) near the middle of the street. | recall Kevin Russell, the new Australian BSC
contracts manager, raising this particular point in the meeting on the afternoon of 13th March 2009
at Edinburgh Park. And so: the situation in Princes Street, in BBS's view, was indisputably a
Motified Departure.

8.128 Staven Bell led on this and there may well have been some reliance on one of the imitaticns on

Pricing Assumptions which focused on depth of sub-surface road reinstatement.

8.129 Further written exchanges and calls failed to resclve matters and an urgent meeting was called. As
| remember, this was set for |late on a Friday afterncon 13th March 2009. TIE had already told CEC
that Princes Street works wouid commence on the Monday (16th March 2009) and relevant
notifications had been given to affected businesses and residents. | also remember that there may
have been resultant restricted bus services along and/or bus diversions off Princes Street and up
onto George Street with relevant TTROs. This meant that there was a credibility risk to the Project
from: (1) very adverse media and public commentary if Princes Strest works did in fact not
commence when scheduled; and (2) a works programme delay impact which threatened overrun

into the CEC “black” period for any tram works on Princes Street.

8.130 ] attended the Friday meeting with Steven Bell, Dennis Murray, Alastair Richards {] believe) and
Keith Kilburn from DLA Piper. The discussions at BBS Edinburgh Park went on for some time and
became quite heated. | remember exchanging waords about BBS's essentially obstructive attitude
with Kevin Russell. Martin Foerder, the new BBS Project director, Kevin Russell BB’s contract
manager, lan Laing of Pinsent Masons and possibly Martin Sheehan of BB were also present.

8.131 Whatever hopes TIE had to negotiate a solution which did not centre around BBS being paid on a
demonstrable time and cost basis evaporated quickly. BBS knew that TIE was under great
pressure to have works start and so held their position doggedly, using the SP4 express Pricing
Assumptions 11 and 12. This is what the Princes Street Supplementai Agreement confirms,
namely a Notified Departure entitling payment for the additional engineering works required to
execute the SDS design produced and/or revised post BDDI and deal with obstructions with price
to be determined on a demonstrable cost basis for labour, plant and materials using the Bills of
Quantity in the Infraco Contract. In other words: no time or price risk carried by BBS and no
element of the cost fixed. Steven Bell was very dejected by this outcome and Richard Jeffrey was
disappointed that his first major engagement with BBS resulted in them receiving exactly what they

wanted.

8.132 On instruction from Steven Bell, | drafted the language for the agreement itself and settled this
guickly with lan Laing. | believe | may have asked Keith Kiburn (DLA Piper, contentious
construction) to review the agreement; he had attended the meeting with BBS with me.

8.133 The agreement was short and straightforward. It reflected what TIE had agreed at the meeting on
the afternoon of Friday 13th March 2009 at BBS's Edinburgh Park offices. There was no further
advice from me or from anyone else raquired. One of its appendices is a hand-drawn sketch,
which shows the SDS design change in simple fashion. The Agreement was signed by TIE and BB
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on 20™ March 2009; | believe a second version (identical) may have circulated to capture
consortium member signatures from Siemens and CAF who played na part in the discussions or

correspondence.

8.134 | had reported in brief to Gill Lindsay (on instruction from TIE management) in CEC01033708 in
early March 2009, The report informed CEC Legal about Princes Street status - which at the time
was that BSC had begun some preliminary works and that TIE had informed me in brief about an
upcoming meeting to examine how BSC would work on Princes Street, following a very recent TIE
senior management meeting with BB Wiesbaden management. | also commented for CEC on
where two DRPs stand. | am asked in Question 98 to elaborate on the content of this email, but |

have nothing of any significance to add.

8.135 In spring 2010, there was discovery of defects caused by poor quality concrete pour and sealing in
the bed and support of the tram tracks in Princes Street. | recall walking Princes Street from the
West End with Tony Rush one morning to see this for myself. This later dispute over Princes Strept
works therefore did not rel'ate to a Pricing Assumption, but rather defective sub-contractor wo(i;

which was rectified at some point at BBS's cost, | believe.

8.136 | am also referred in Question 98 to a BSC letter {CEC00548448) which arrived with TIE on the 3rd
March 2010. [ saw this on 5th March 2010 as is clear from my hand written notes on the copy | am
asked about. This document is one year later than CEC01033708 and it has nothing at alt to do
with the Princes Street Supplemental Agreement, under which the on street frack installation and
overhead pole erection works had already been substantially completed in late November 2009. It
may be perhaps relevant to the potential off street supplemental agreement discussed at para.
8.1862.

8.137 This BSC letter makes two minor comments on the effect of SP4. | am also asked for my view on
these in Question 98. One point correctly referred to how TIE had agreed to deal with MUDFA in
SP4. The other correctly stated that SP4 meant that the Infraco Cantract was not a fixed price

contract, (

8.138 | am asked in Question 102 to comment on the contents of my email to Mike Heath dated 11
March 2009 (CEC01032481). My best recollection is that Mike Heath had heen engaged by TIE to
chair an OGC3 style Peer Review Panel carrying out a review on the Project. He was a PFI/PPP
specialist. | believe that | may have met him and colleagues at an earlier review, the date of which
escapes me now. My e-mail (CECQ1032481) ta him responds to questions | list (in the email)
which he had raised in relation to the contractual ‘stand off' situation as regards BSC’s refusal to
carry out installation works on Princes Street. | recall that Sharen Fitzgerald and | had been asked
to attend a short session with Mike Heath and two other panellists (Willie Gillan and Malcoim

Hutchison, | believe) at which we were asked a series of relatively generic questions.

8.139 | do not now recollect clearly if the questions | was answering in CEC01032481 had arisen from an
actual meeting or from the fact that Mike Heath had been meeting TIE personnel in ancther review
in March (as in fact is indicated by the paper presented to the TPB on 13th February 2008 about

33308626v2

TRI100000102_C_0268




269

the planned Peer Review of TIE's readiness for Infraco implementation phase (CEC01246826 at
page 30). | rather think the |atter because | do not remember leaving any meeting with Mike Heath
with outstanding “homework”.

8.140 | believe that Susan Clark co-ordinated this exercise which is mentioned in various contemporary
TIE Board and Tram Project Board papers | have now seen. | do not recall seeing any comment
made or issues raised by CEC in relation to this exercise, essentially a review of TIE's

performance as CEC's Project delivery agent. | was not shown the results of the review.

8.141 As is clear fror my email of 11th March 2009, | was in the midst of advising TIE on the Princes
Street situation and needed to prioritise that job over answering Mike Heath immediately.

8.142 Work in 2010 - McGrigors / Tony Rush / Re-Pricing Negotiations

8.143 During the first half of 2010 | was instructed by Richard Jeffrey to attend regular - perhaps weekly -
meetings predominantly at TIE's offices, in my capacity as lead partner for TIE's legal adviser, DLA
Piper. TIE Project management personnel also attended and ran these sessions. After summer
that year, | attended fewer TIE meetings. My own and DLA Piper's input over the course of those
nine months until late October 2010 when [ became ill can be summarised as:

8.143.1 participating in a variety of workshops/discussions to provide legal input to TIE's
formulation and execution of TIE's various strategies to move BSC from continuing
contractual stasis towards properly progressing the Project or reaching a position
where BSC would be coerced to the negotiating table. Part of that strategy was to use
the Infraco Contract to reach-a factual peint where TIE had its best arguable case
where BSC were in material and continuing breach of contract;

8.143.2  writing the first draft of a number of option papers (as a model for TIE's own personnel
to use or as contract analyses for TIE) to capture initial discussion in order to identify
and evaluate in archetypical SWOT analyses the commercial, financial, technical and
‘legal advantages and downsides of specific courses of action by TIE;

8.143.3 stimulating discussion within the TIE management group about commercially intelligent
choices and tactics and how BSC might respond to these;

8.143.4 over a 4 month period mid-year 2010, providing on-going intensive legal support to
Tony Rush and his team to develop and enact Project Carlisle and to process the
INTCs which TIE could not or had not processed or chailenged itself, in order to turn
these contractual blockers back onto BSC for use in issuing Remediable Termination
Notices

B.143.5 at intervals and on specific instruction from TIE, briefing Senior Counsel for
consultations on TIE's contractuai strategy;

8.143.6 advising TIE on the protection of its rights against SDS;

33308626v2

TRI00000102_C_0269




270

8.143.7 suparvising the work of DLA Piper team on the Infraco Contract support for TIE and
monitoring DLA Piper's work on the TIE - BSC adjudications, DRPs and on key
contract administration issues;

8.143.8 praviding infarmal objective feed-back to TIE senior management on negotiations with
BSC and, when instructed, a measure of "blue sky thinking" for TIE’s consideration;

8.143.9  whers specifically instructed by TIE to do so, briefing CEC Legal on TIE's position as
regards DRP and adjudications and Project Piichfork, both orally and by invitation to

attend meetings and consultation with Counsel; and

8.143.10 acting as 2 communication channel between TIE senior management and Tony Rush,
when called upon to do so because of differing working style, canfusion over priorities
or personality clashes. This cccurred when Tony Rush considered that his needs for
Project infermation were not being answered by TIE quickly enough because of what

I3

he saw as TIE navel-gazing. (

8.144 From its perspective as TIE's legal adviser, DLA Piper’s focus was on advising TIE on how to use
all its contractual rights to the fullest advantage — which, in my opinion then and now, TIE had not
done on any of the three central contracts: infraco, MUDFA and SDS - both prior to 14th May 2008
and after that date.

8.145 Project Carlisie

8.146 1 have discussed TIE's appointment of Tony Rush above.™® His remit was to trouble-shoot a
solution to the impasse and drive a set of re-pricing negotiations. This was Project Carliste and it
continued, from memory, for approximately 7 months, | think from April to mid-October 2010.

8.147 Carlisle was about trying to arrive at a commercial solution which could be agreed between the
parties. It involved attempting to achieve some kind of arrangement where BBS would finish the
scoped and designed project to a guaranteed maximum price, to a timetable and to a constructi(
programme. The aim was ultimately to allow for a PSCD on the tram scheme sometime in late
2012. That date was bouncing around. Clearly TIE wanted the earliest possible date but the parties
were trying to come to an agreement. This was clearly one of the most contentious areas.

8148 Part of Carlisle was dealing with all of the Notified Departures and pushing them back at BBS
requiring their proper and technically substantiated estimate and advising they were in contractual
default if they did not do so. What we were looking for at that point In Carlisle were enough
material hreaches to turn BBS's actions into a massive continuous material breach. Af that point,
TIE intended to issue a contractual RTN or series of RTNs to BBS to say "you are on a knife edge

on termination". This became known as ‘Project Notice'.

8.148 Tony Rush's strategy for Carlisle was to drive a price out of BBS for something that TIE might be
able to afford, which looked at the idea of a truncated scope. What | was there to do was to

% para 8.73
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support Tony in articulating what Carlisle would be (hence the heads of terms document). | also
had some practical use here as a point of information beyond straight legal advice because 1 had
been with the Project for a long period of time. | was able occasionally to say to Tony and to TIE
"Do not go through that door with BBS. That is a no-go area. If you go in there you are going to get
their hackles up and they will not come fo the table.” or "this a weak area for BSC, perhaps it can
be probed’

There were various phases of Project Carlisle. An important phase was the building up and taking
hold of the various Notified Departures that were stalled and choosing the ones where TIE had
strong arguments under Clause 80 and other applicable Infraco provisions. The effort was aimed
at putting TIE in a position to put BBS on formal contractual notice that they were in material
breach at various levels in order to undermine their confidence. We built up a sufficient
conglomeration of those breaches and then TIE served notices, after waiting the appropriate time
under the contract for proper Estimates, requiring the information be provided within ‘x’ days,
failing which BBS would be in material breach of the contract. In some cases TIE issued an explicit
instruction to proceed under Clause 37.

The other important phase in Carlisie was Tony Rush understanding, by inference, where BSC
were, what exactly it was they wanted, and forcing the issue by producing a set of heads of terms
of potential negotiating points. DLA were heavily involved in tryjng to produce a workable
document as to what TIE wanted to talk about, what negotiating levers they had, what TIE's strong
points were and where BBS's weaknesses might be. That was backed up by the discovery of
defects in the track-laying in Princes Street in September 2010, the decision on how to use those
defects as a public pressure point on BBS, and whether it shouid be the subject of a further
remediable termination notice.

Pitchfork and Carlisle began to ovetlap for the obvious reason that a component of both plans was
administering the Infrace Contract robustly — in fact far mere robustly and methodically than TIE

had done prior to Tony Rush’s arrival.

For me, Carlisle was much more important than Challenge. We had been over and over the
reasons for the Infraco contract's approach to aflocation of responsibility for change. In my opinion,
Carlisle was what people should have been concentrating on. TIE needed to force the issue with
BBS and see what the optimal position was. TIE needed solution options and comparisons and
Tony Rush was working on this,

| spent many hours in meetings on Pitchfork, considering what would happen if the contract was

‘terminated, what would happen if the Project was truncated, how could it be truncated, what

damage would be suffered if it was truncated, if you removed scope from BB, what would they do,
should CAF be told to stop or stay production etc. In these meetings different variants on the
commercial issues were examined to reconfigure the Project so that it was either affordable or
attractive to BSC to finish, without their claim that they were going to make a massive loss unless
they received a payment of £100m.
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8.155 One of the first things that Tony Rush wanted to look at with me was whether there was any
ammunition in the contract that had previously been underused. Tony Rush was supported by
DLA, witﬁ TIE's approval, out of our Giasgow office far about a five-month period as he worked
through Carlisle. What we were deing in Glasgow was building up TIE's contractual answers to the
Notified Departures claims. This was to be used as a negotiating tool. Tdny Rush was immediately
concerned to have TIE's resources to back his efforts on Carlisle. He became quickly frustrated if,
and when, he felt TIE were holding back on engaging with him to assist his methods.

8.156 The first problem encountered on Carlisle was Tony Rush clashing with TIE about their ability to
support him in a suitably adroit, informed, continual and quick fashion. There was an issue about
Tony communicating clearly to TIE. TIE possibly had a different style of project personnel than he
was used to - | simply do not know. He was openly extremely critical of TIE as an organisation in
meetings with TIE and privately with me when discussing what he regarded as having happened
with the Infraco contract during 2008 and 2009. He did not understand at all the idea that TIE
would have entered into the Wieshaden agreement without éonsulting DLA, its lawyers.

8.157 Interms of my view on who was right and who was wrong, it was a clash of styles. TIE had a great
many responsibilities that it was struggling with in terms of administering the contract at that point.
The personnel responsible for Wiesbaden had left. And | consider that there was an abiding TIE
resourcing problem in servicing the demands made on TIE's personnel.

8168 In Tony's mind, he was engaged to achieve a resuit and his work took pricrity over anything else.
Tony was clear in his mind about what was important amongst these TIE initiatives. One issue with
Carlisle was the starting point of information gathering (which Tony Rush needed to db quickly in
order to be efficient and to exert pressure on BSC showing them that he meant business and knew
his game — and theirs). There was a delay in getting engagement with BBS. | do not think it was a
problem in itself. | think BES just wondered why they should be talking to somebody who was very

new on the scene.

8.159 Tony took on the role of systematically attacking the INTCs to force BBS to respond or risk{
default notice for failing to comply with Clause 80 and with an agglomeration of these notices a
material breach warning or other contractual sanction. Tony had, from TIE's perspective, novel
ways of using the contract. He wanted to be in charge of that. He wanted to pool together as
guickly as possible a conglomeration of issues under the Notified Departure backlog which could
be flipped into numerous technical, but material and intentional, breaches by the Infraco. That was
essentially what | had told TIE to do in 2008/09. TIE could not do this because they could not
process the information quickly enough. | do not believe that Dennis Murray had the resources at
his disposal.

8.160 My associate Jo Glover spent a solid block of two months in DLA Piper's Glasgow offices working
with Tony Rush and two colleagues (and TIE's quantity surveyors) creating the necessary
contractual replies and warnings to BBS in order to undermine BBS's confidence. Tony spoke to
me plainly and often about how his view was that TIE had been far too timid and disorganised over
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a long period of time and had simply allowed BBS to dominate the administration of the Infraco
Contract.

8.181 Off-Street Supplemental Agreement — Inquiry Question 115

8.162 | do not now recall playing a central role in TIE’s preparations for discussions with BSC regarding
how, and if, they and TIE might want to vary the Infraco Contract further. From memory, Tony
Rush was certainly interested in any means to create momentum. Since MUDFA delay and its
related problematic situation continued to obstruct delivering clean and sequential access to site
on street, he asked my opinion about TIE making a separate agreement with BSC to test if a
working relationship could be developed - for it was very clear that TIE and the Project desperately
needed to show output to the public and wider stakeholders. This took shape as the possibility of
an Off Street Supplemental Agreement. | do not know o what extent TIE were enthusiastic about
this.

8.163 | sent the e-mail | am asked about (CEC00656394) on Sunday 10th January 2010, immediately on
my return from leave over New Year. | was sharing some preliminary thoughts, no more. My
thinking at that point was that if what Teny had in mind was TIE identifying and isolating sections of
the Works for which there was competent approved SDS Design to Issued For Construction
standard and no hindrance from ongoing or delayed MUDFA warks, TIE could instruct BSC to
proceed, once any arguments they made about non-sequential or inefficient working were dealt
with and cost and programme fixed e.g. under either a variation or further supplemental
agreement.

8.164 In order to answer better how this evolved, | would require to see the further advice | gave
alongside what | was asked to review by Tony Rush. | do not recall now to what degree, if any, the

concept of this off street supplemsntal agreement was pursued within Project Carlisle.

8.165 The guestion put to me posits that BSC in fact never carried out any on street works under the
original contractual arrangements. DLA Piper was not TIE's engineering or technical adviser and
so0 | cannot confirm this, save that the Princes Street tracks were laid and related OHLE supports
constructed between late March and late November 2009 and that these were the first on street
works | knew about. | knew also that Siemens subcontractor (BAM) had done some limited ground
preparation for off street tracking laying construction works, | recall, near Broomhouse Drive.
These works, | remember, were visible {and on-going for a time} from the Edinburgh-Glasgow

mainline railway.

8.166 | do not know why TIE decided not to pursue the idea of an off street supplemental agreement, but
| do not believe that the original PSSA price would have been a central material factor, as put to
me in Question 115. Off street works — in some cases on a fully segregated way - were different in
character for very obvicus technical reasons and could have been priced at contract rates if
supported by an SDS design at IFC stage.
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B.167 My view is that the PSSA payment by TIE was not a claim by BSC (as is stated by the final part of
Question 115). It was in fact TIE's acceptance of a contractual payment application by BSC under
the Infraco Contract (as varied by the PSSA) on the basis of contractor's demonstrable costs for
carrying out the works, using the rates in the contractual Bills of Quantity. TIE had the contractual
right — repeated in the PSSA - to monitor and interrogate weekly what BSC's subcontractor was

doing on Princes Street, all their costings and what their rate of progress was.
8.168 Termination of the Infraco Contract — Inquiry Question 125

8.169 It is suggested to me in Inquiry Question 125 that the idea of termination of the Infraco Contract
emerges from Richard Jeffrey's email of 14 June 2010 (CEC00302039). Richard Jeffrey's was
requesting advice before his upcoming meeting with John Swinney, Finance Minister. My response
to CEC00302039.0001 - twenty five minutes after it was sent to me - in fact makes it clear that
DLA Piper had already been instructed by TIE to provide TIE with two pieces of written advice on
termination of the Infraco Contract (and had done so), one year apart: April 2009 and Februarv
2010 (see para 8.60). (

8.170 The question of the termination of the Infraco Contract as a legal step emerged as a consequence
of TIE, initially on its own course of examining options and then a year on within Tony Rush’s
initiatives, considering all its financial, commercial and technical options. TIE considered this both
as an end game in itself and as a lever to bring BSC to the negotiating table under Project Carlisle.
So far as | am aware, TIE briefed CEC about this and certainly CEC Legal attended consultations
with Senior Counsel on this aspect of Infraco Contract administration. In the end, TIE did not take
this further and | was not party to that decision or any further discussicn about termination.

8.171 | do not recall myself having any specific discussions with TIE regarding the terminaticn of the
MUDFA contract. The SDS contract would terminate as a matter of course under any Infraco
Contract termination - since SDS were in contract with BSC post-novétion. An option was also
discussed in various meetings | attended with TIE management, which locked at the replacement
of BB within the consortium and | believe that this was also part of the approaches made(
Siemens (Michael Flynn) by Ed Kitzman, as the Project Carlisle spokesman. | was- not entirely
clear how Ed Kitzman fitted in and | do not recall meeting him - but Tony Rush deployed him as a
go-between, with the idea that he could speak to both parties’ strengths and weaknesses as a
facilitator. | seem to recall that around the time that TIE issued the Remediable Termination
Notices and had a response from BSC to Carlisle, Richard Jeffrey instructed that Teny Rush stop
deploying Ed Kitzman.

8.172 Inquiry Question 121

8.173 |1 am asked why Tany Rush, on 30 July 2010, sent a particular Carlisle paper {CEC00337645) to
DLA Piper while only copying TIE management. | attach no significance to this at all. Both TIE and
Tony Rush were very conscious of the scope of FOI(S)A (for reasons explained at para. 8.63).
Consequently, | recommended that drafts, questions and papers about Pitchfork - and the same
sorts of documents when generated by Tony Rush on Carlisle and the RTN strategy in particular —
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should be marked so as to provide legal privilege and could also be routed through DLA Piper in
arder to give TIE the best plausible argument under FOISA Sectlions 30 and 36 to deny disclosure.
Two examples of TIE heeding that advice are CEC00076511 and 00099403, two examples of DLA
Piper communications using the same protection for TIE are CEC00212352 and CEC003020389.
Hence Tony Rush sending me (or DLA Piper personnel} this type of decumentation and dnly
copying TIE never indicates that TIE's involvement was lesser; an the contrary. By this stage, BSC
had been to see CEC direct to complain about TIE's Project management and | believe that there
was some evidence that they had instructed agents to seek Project information under FOI(S) Act

2002 requests.

8.174 | also read from the document that Tony was proposing to show his paper to Richard Jeffrey later
that morning and it is his summary for all parties to see after BBS had first responded to Carlisle. [t
may well also have been that we had part of the documentaticn on the DLA Piper system - if it
required amendment overnight or quickly. Ultimately, this is a question for Tony Rush.

8.175 | notice at the bottom there is a note: “For Andrew, say nothing”. This is a specific reference to the
M80 Close dinner | was due to attend, | think, that night, and the fact that | had told TIE that there
would be BB employees at that evaent, including Richard Walker - | cannot recall if Scott McFadzen
had recovered from a very serious car accident — and Daniel Haussermann. | describe this at para.
7427

8176 Inquiry Question 120

8.177 The Inquiry’s question about CEC00218055 and GEC00098706 — emails from Tony Rush to me on
21 & 22 September 261 0 — asks whether Tony Rush was the one making decisions as to strategy
and tactics. | have discussed Tony Rush’s appointment and approach above. ™'

means "without consulting TIE", | do not think that was the case. If you look at the subject matter it

says "Princes Street Updale - Senf on behalf of Richard Jeffrey". | take from that that this is

something that Tony had shared with Richard, had a discussion with him and Richard had

If the question

requested that | get briefed on this. Tony wrote fast, Tony moved fast, Tdny communicated fast.
He wrote to me when it was convenient. If the inference in the Inquiry’s question is somehow that

he was trying to cut peopie out by writing to me, this is not correct.
3178 Inquiry Question 127

8.179 Question 127 asks me to comment on various documents relating to Proiects Pitchfork, Carlisle
and more generally to the disputes between TIE and BBS post-Infraco Close.

8.180 | am asked in Question 127(a} to comment on/explain the email from Tony Rush to me dated 28"
October 2010 (CEC00213619):

8.180.1 The email sets out a note of an agreed set of actions to be carried out with TIE, and on
behalf of TIE, in order to further the objectives of the Carlisle project. It contains five

8! At paras. 8.73 et seq
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different topic headings and actions under each of those headings. Those actions
really speak for themselves.

8.180.2 The section under “Infraco responses and claims” discusses TIE's responses to BBS's
replies to the remediable termination breach notices on the INTCs. That had been on-
going work by Tony Rush's team. They were supported by DLA and Mike Patterson
(who was one of the Quantity. Surveyors at TIE).

8.180.3 The section under *Experts’ Reporis (Scope Attached)” concerns two experts who had
been instructed by TIE for the purpose of underpinning TIE's technical position on the
Princess Street defects, i.e. the defects that came to light in September 2010 after
BBS had claimed inclement weather had affected the installation in 2009. | do not
know what happened to this matter since | had left before this progressed.

8.180.4  With regards to the section under “249 Teamr, basically, this was ihe quaniity
surveyors and valuers who were working cn building up the backlog of INTCs (whi(
TIE had not responded to or had not been able to respond to) and turning those INTCs
back at BB identifying material and intentional breaches of contract for failure to
produce an adegquate estimate. | note Mike Patterson had reported what was
happening. There had been a kind of systematic forensic examination and choice of
INTCs to see where BBS's position would be weakest. 99 of them had been looked at
and he gave a status report. Tony concluded by saying he has sent in a spreadsheet. |
do not think | saw that spreadshest. .

8.180.5 With regards to the section under “Termination”, Tony was talking about a conference
with Richard Keen QC. | am not certain which conference he was talking about. The
termination of the contract was an on-going theme in Pitchfork and Carlisie, as |

discuss above.

8.180.6 I received this email very shortly before (or possibly after) leaving on medical ady
for one month's leave of absence. | had express instruction not to communicate with
my office and not to communicate with any clients. | have no recollection therefore of

being involved in any follow-up on these matters.

8.181 | am asked in Question 127(b) to explain the email from me to Richard Jeffrey dated 8" October
2010 (CEC00099403) which | sent two days before departing on leave to Washingfon DC:

8.181.1 In this particular email | am volunteering my views to Richard Jeffrey on how Richard
Walker may be thinking about an upcoming meeting. In his email at 8:12am, Richard
Jeffrey reports to various TIE executives, and to Tony Rush, what he has been told by
Richard Walker on behalf of BBS, namely that BBS is prepared to engage on a
structure for an exit for BB alone from the consortium. In other words, the civils
contractor was going to walk away under agreed terms, but Siemens and CAF would
remain in position. That had been talked about within the context of Pitchfork and was
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something that Tony Rush was very alive to. There might well have been differing
opinions within the consortium as to a solution. CAF was already busy manufacturing
trams, Siemens has not really engaged on the Project very much, other than possibly
ordering equipment, and we know what BB's position was. Richard Jeffrey also reports
‘they (BB) want out ASAP, a ciean break."

The third bullet point is relevant where Richard Jeffrey stated “They do not want o
discuss Carlisle, there is no appetite for i, it is going nowhere." He then congratulated
Tony on getting us to this point. In other words, Carlisle had forced into the open that
BB alone may want out. Richard then stated that Jochaim Keysberg (BB Wiesbaden)
wanted to talk to him. This email sets the scene for a meeting that was going to come
very shortly between Richard Jeffrey and David Mackay and senior executives from
BBS. | recall that ultimately there were two meetings. There was a kind of warm up
meeting between a man called Darcy and a man called Wakefield. Then there was a
meeting involving senior people from BB in Germany. | was not involved in that as |

was in America on leave.

There is then a short email from me to Richard Jeffrey (CEC00210648) where | offer to
discuss matters as a ‘confidential sounding board’. TIE had at that point indicated, at
senior executive level, that if BB carried on the way they were going the performance
bond might get called up. That was as a resuit of me putting this into Richard Jeffrey's
and David Mackay's way of thinking and it was the first time TIE had mentioned this to
BSC. What | couid see happening was BB considering an exit which was not going to
be painless for TIE. it was going to be very public and very difficult. Richard Jeffrey
was the Chief Executive of TIE at that point and | was offering my personal support,
any commentary, or anything else | could do to help Richard in making these
decisions. Tony would clearly be exiremely disappointed with Richard Jeffrey
signalling that TIE was content, as he did in that note, simply to abandon Carlisle.
Tony's response to that wouid very probably be essentially “BB are saying they are not
interested but we can make them interested”. | knew that Tony Rush might well react
badly to that. TIE were basically saying his work had not really achieved very much.
The reason | sent that email to Richard was to let him know that | would be happy to
act, as | had in the past, as an intermediary or an additional place where Tony Rush
could vent.

| notice that in Richard Jeffrey's email on 8" October at 8.12am he says “Strictfy
confidential, | gave Walker my word, Ed is not in the loop. Flease respect this." Ed
Kitzman was Tony Rush's man on the ground. | was never entirely clear where he
came from or what TIE thought about it because it was not my business. Ed Kitzman
had met with Michael Flynn, Richard Walker and other executives of BBS to warm
them up tao the idea of Carlisle in the first place. Tony Rush, and possibly TIE, had
been using Ed Kitzman as their go-between. He was an independent person. He was
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not employed by TIE as far as | know, nor was he employed by BSC. He was a
negotiator. This is ancther signal fram Richard Jeffrey basically standing Tony down.

8.182 [ am asked in question 127(c) about an email fo me from Jo Glover, my associale at DLA Piper,
dated 24" September 2009:

8.182.1 No document reference is given but | have located the decument 1 believe the inquiry
means: 24" September 2010. Jo is providing TIE, Tony Rush and me with the TIE
counter-proposal to BSC's proposal of 11" September 2010. The draft letter had been
prepared by Tony Rush with input from me. The draft TIE GMP Change Order had
been prepared by me with TIE and Tony Rush's input as was the case with the GMP
Scope of Works. The suite represented what TIE was intending to submit (on Tony
Rush's advice) to BSC in order to open negotiations for agreement with BSC for the
completion of the tram scheme with amended scope, a guaranteed maximum price
and agreed programme. It followed TIE's propbsal made on 7" September and BSC!»
11" September 2010 reply. (

8.183 [ am asked in Question 127(d) abouf a Praject Pitchfork meeting minuted on 23 September 2010,

8.183.1 No document reference is provided but | have located this. It is the TIE meeting (with
attendees noted) at which TIE's approach to using the documentation which is
describe immediately above was discussed and agreed. This is shown in action 1 on
the first page. The meeting also considered and agreed a variety of actions regarding
RTNs, Counsel consultations, warning notices, use of bond and parent company
guarantee, review of DRPs and stakeholders briefing. The note also highlighted what
they had paid at novation and the use of Infraco contractual levers (application of
LADs and an audit on SDS performance) — in short, contractual sanctions which DLA
Piper had been recommending that TIE deploy for a considerable length of time. | note
in particular the comment under “Carlisle”; *Approach on RTN's obviously working”.
That is to say BSC were beginning to feel vulnerable and prepared to op(
negotiations.

8.184 [ am asked in Question 127{e) [o explain my email to Nick Smith of 16 September 2010
(CEC00034471) and attachmenits (CECO0034472 and CEC00034473);

8.184.1 Aftached to my email are two pieces of advice from DLA to TIE. One is a year old and
the other one was contemporanecus. The one dated 16 September 2010 was written
by me as DLA {CEC00034473} and the introduction shows what we were instructed by
TIE to report on. Essentially Graeme Bisseit and TIE believed that the Project had now

entered into governance Phase 2.

8.184.2  This was not advice being tendered to CEC Legal, it was DLA Piper advice to TIE and
TEL which was being shared, on instruction from TIE (Richard Jeffrey), with CEC
Legal. What CEC Legal did with that advice, | do not know. In the e-mail the words:
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“Our advice" means DLA Piper advice which we had been instructed to produce for
TIE because Graeme Bissett was in charge of the governance structure. He was the
liaison. | was not reporting, and had never reported, to CEC on these matters..

8.184.3 Nick Smith, who received the report within CEC Legal, was the one member of CEC
Legal, from my perspective as TIE's legal advisor, who stayed relatively proactive and
responsive (in particular from mid-2009 onwards). Nick contacted me from time to time
to ask where TIE had reached with the adjudications and for a periodic update on
Project Pitchfork. |1 had instructions from Richard Jeffrey to release and share DLA
Piper material to CEC Legal as long as he was kept informed.

8.184.4 | do not know what Nick Smith's remit was, though earlier on Nick had been stationed
at TIE for a time. For fong periods it was unclear to me (especially through the
procurement and contract negotiation stage) who within CEC Legal (aside from Gill
Lindsay - who was frequently unable to attend LAC meetings at TIE due to her other
commitments) might actually have responslibility in terms of any oversight CEC Legal
wanted. It seemed to bounce around. This email was from Nick who had clearly been
instructed within CEC, to look at governance. For what particular reason and why at
that particular point | do not know.

8.184.5 Richard Jeffrey had said to me that he had agreed with his liaison at CEC at this point
that TIE would like DLA to send CEC Legal something which explained to them where
TIE had reached on governance. | foun