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8.29 The TROs have been developed taking account of the following relevant issues:

a | The relevant Some measures trigger a mandatory hearing. Greenway
statutory amendments (red regulatory lines) require ministerial consent.
procedure.

b | The type of Defines which statutory procedure is applicable. Influences how
measure. the TROs should be grouped (static or moving traffic). Ensure

that there is no duplication or inconsistency between measures
on the same road.

¢ | Relationship of the | Identify those measures that are necessary to enable the tram to
measure to the operate in accordance with the approved Business Case (core
project. measures). All other measures are classified as

consequential. The final identification and classification
depends upon the finalised road design.

d | Categorisation of (i) Direct Consequential — those within or adjacent to the LOD
the Consequential or have a direct causal link to tram;
measures. (i) Indirect Consequential — those that are neither within or

adjacent to the LOD but have a relationship to the project;

(i) Contingency measures that may be required post-operation
but would be triggered by assessment of the actual wider
network impacts of the project.

e | Location of the The measure might be within, adjacent to or outwith the LOD or
measure. within the wider network area. This helps to determine

prioritisation of measures and the definition of contractual
responsibilities.

f | The technical / Dictates the scope and duration of the design and traffic
design process. modelling process.

g | Prioritisation of Core measures are the first priority and will be processed to try
measures. to manage commercial risk and minimise the gap between the

start of the on street Infraco works and the TROs coming into
force. The prioritisation of consequential measures depends
primarily on the outcome of the traffic modelling and when they
should be processed.

8.30 During July 2007, the Scottish Government issued a consultation paper on a proposed
amendment to Regulation 8 of the Local Authorities Traffic Orders (Procedure) (Scotland)
Regulations 1999. The consultation closes on 15 October 2007 and, if approved by Scottish
Ministers, an amendment would be made early in 2008. The effect of the proposed
amendment is to replace the requirement for a mandatory public hearing of objections to
certain traffic measures with the right to hold a discretionary public hearing of objections. The
proposed amendment only covers traffic measures to be made ‘in connection with matters
already authorised by a Private Act of Parliament’. This means that CEC would be able to
give due consideration to the appropriateness of a hearing process given that the tram
scheme has the benefit of prior parliamentary scrutiny and approval through such an Act.

8.31 Irrespective of whether or not the Traffic Order Regulations are changed, all of the TROs for
the Tram Project will be subjected to a formal statutory process, in line with the statements
made by the project promoter during the parliamentary process. The statutory process will
involve the Public Deposit of the draft orders to allow members of the public to consider the
proposals and to lodge objections or representations with the Council. A formal report on the
objections will be submitted to the Council to ensure that the objections are taken into account
by the Council when they decide whether or not to hold a public hearing and whether or not to
make the Orders.

8.32 The anticipated duration of the statutory process to make the Orders is between eight and 21

months from the time of the Public Deposit of the draft Orders. The anticipated Public Deposit
date, following the statutory consultation and the approval of the Council to proceed, is mid
May 2008. The date by which the Orders are expected to be made is therefore mid November
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2009. However, this depends upon the number of objections to the proposed TROs and
whether or not there is a public hearing.

8.33 In terms of the timing of the TROs relative to the commencement of the construction of the
on-street sections of the tram, the advice of Senior Counsel has therefore been sought taking
into account the Prior Approval of the tram scheme by the Scottish Parliament. The opinion of
Senior Counsel is that there is no legal bar to commencing tram infrastructure works under a
TTRO, even though the TRO is not yet in place. Senior Counsel has also advised that there is
similarly no legal bar to commencing off-street tram infrastructure works in advance of the
TROs for the on-street measures being made.

8.34 If, on the assumption that there is no change to the Regulations (para 8.30) and it was felt
that accelerating some of the measures was beneficial for the project, it would be necessary
to identify which measures could or should be advanced without a public hearing. That would
depend on whether or not the measure triggered a mandatory hearing; the number and scope
of objections to it and importantly, the decision of the Council as Road Traffic Authority on the
need for a discretionary hearing.

8.35 The TRO proposed order suite is as follows:

TRO | Description Purpose / comment

Ref

1 Core Stationary (@) Revoke the existing waiting, loading, unloading and
Measures parking Orders (stationary measures) within the LOD;

(b) Introduce no waiting at any time restrictions to those
parts of the street within the LOD where waiting would
otherwise interfere with the operation of the Tram and
prevent it operating in line with the Business Case;

(¢) Prepare the way for the necessary new parking and
loading restrictions to be introduced through Order 2; and

(d) Will be subject to a mandatory public hearing unless an
amendment to the Regulations is successfully promoted
as described in Paragraph 8.31 above.

2 Parking / loading (@) Introduce new loading and parking measures to the
within LOD and available parts of the streets within the LOD that do not
adjacent streets adversely affect the running of the tram;

(b) Introduce new loading and parking measures to
supplement those on the main traffic routes on streets
adjacent to the LOD;

(¢) To avoid a gap between the revocation of the extant
stationary measures (Order 1) and the re-application of
new loading and parking measures (Order 2) this order
should be taken forward in conjunction with Order 1; and

(d) This Order is not subject to a mandatory hearing because
no existing loading / unloading facilities are being

removed.
3 CEC (Greenways) | (a) Order not required. In the interests of public transparency
Amendment and the desirability of a single enforcement regime
Order covering the entire tram route the ‘Greenway’ red lines
will be revoked and replaced with yellow lines in Orders
Nos 1 and 2.
4 Core Moving (@) Revoke existing prohibitions within the LOD where these
Traffic measures need to be replaced, modified or supplemented to allow

the tram to operate in line with its Business Case;

(b) Introduce new prohibitions (e.g. banned turns, no entries,
exclusions of particular traffic classes etc.); and

(¢) A public hearing is not mandatory for these measures.
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5 Consequential (@) Introduce any required type of measure to deal with the

measures consequential effects of the tram;

(b) Appropriate contingency measures dealt with in second
post-tram phase as explained in paragraph 8.36 below;
and

(¢) Mandatory public hearing only necessary if new loading /
unloading measures are required.

8.36 Order No 5 dealing with the tram consequential effects outside the LOD will have a second,
post-tram implementation phase for any necessary contingency measures. This might be
occasioned by traffic displacement occurring on a sustained basis in streets that are ill-
equipped to deal with sustained significant increases in traffic. Traffic modelling may predict
significant traffic changes that may not materialise, or disperses as the overall traffic network
adjusts to the tram in the first few weeks and months of its operation. Also, precipitate action
to curb perceived traffic intrusion (e.g. by a road closure) may have serious unintended
consequences to other traffic routes. Therefore, it is essential to ensure that secondary
measures act in the wider public interest. The wider public interests can only be balanced by
ensuring that the second phase of the Order proposes measures that have been brought
forward in the light of a clearly evidenced need.

Third Party Consents

Side Agreements

8.37 Throughout the Bills’ passage through the Scottish Parliament, various agreement were
entered into between CEC and either private individuals or commercial interests who had
objected to the Bill, in order to give them sufficient comfort to allow them to withdraw their
objections.

8.38 Some of these agreements give these third parties the right to agree or approve for example
site specific method statements, the design, or the programme before the works commence.
All of the obligations in the Side Agreements have been passed down to MUDFA and the
Infraco as appropriate to ensure compliance with the Agreements.

Network Rail

8.39 As the Acts do not contain any provisions which would protect NR’s assets, a position
supported by the Scottish Parliament, tie agreed a set of protective provisions with NR. In
common with other light rail projects that have interfaces with NR, the protective provisions
were a prerequisite to NR removing their technical objection on the basis that they were
satisfied that their assets will be safeguarded.

8.40 tie has worked closely with CEC and NR to progress the legal requirements of the project,
including all necessary NR / tie / CEC agreements. The following agreements have already
been entered into:
¢ A Protective Provisions Agreement and a Framework Development Agreement are in

place; and
¢ Development Services Agreement (DSA) which engages NR in the process of reviewing
and agreeing the tram scheme design in relation to interface with the railway network.

8.41 A comprehensive legal agreement framework has been set out and is being finalised

currently. In addition to the above it includes;

¢ The license to occupy land for construction (prior to finalising the lease agreement);

e Bridge agreements for new structures crossing the railway;

¢ Regulatory consents; including revised depot, station and network change consents
which will have input from ORR, NR, train operating companies, freight operating
companies, and TS;

¢ Neighbourhood agreements and Operating Code of Practice; and
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¢ The Asset Protection Agreement (APA) regulates the delivery of work during the project
construction phase adjacent to NR infrastructure and which will be embodied in the
Infraco contract.

8.42 tie is also finalising design and works agreements for NR to undertake:
¢ Line side equipment relocation affected by the “tram footprint”; and
e Immunisation of NR infrastructure.
Both of the above items are on the critical construction path for the project. This is being
tackled directly with the engineering experts and the appointment of a specialist Project
Manager to deal solely with this interface. Specific agreements are being put in place
between tie and NR to govern this work including clear identification of the critical milestones.

8.43 NR possession requirements have been advanced as far as possible and progress on all of
the above is subject of a monthly director level review between NR and tie.

8.44 There are four important issues which will require ongoing management in relation to NR:

¢ The time that it will take to finalise any decision, negotiation and agreement with NR if it
deviates even slightly from NR’s codified approach;

¢ The effect of any NR policy change;
The generally risk averse nature of NR to all projects which affect their operations; and
The interaction between the tram project and the various heavy rail schemes already
committed or being promoted for example the Airdrie to Bathgate improvements or the
Waverley redevelopment.

Scottish Government influence and oversight on these matters will be important, given the

ongoing relationship between them (through TS) and NR.

First ScotRail

8.45 tie secured an agreement with First ScotRail not to object to the Bills in exchange for agreed
protection of its interests at the Haymarket depot (primarily access during, and reinstatement
after tram construction works). The physical reconfiguration necessary at Haymarket Station
to accommodate the integration of the new tram stop is covered by the APA with NR. It is
NR’s responsibility to reach agreements in this regard with its tenants at the station. This
involves not only ScotRail but other train operating companies: GNER and Virgin and freight
operating companies.

BAA

8.46 An agreement was reached with Edinburgh Airport Limited, BAA’s operating subsidiary in
September 2005. In terms of this agreement, BAA requires to be consulted on various
aspects of the project and have the right to approve some aspects, for example method
statements. This has already been undertaken in relation to the surveys, the MUDFA contract
and the Infraco ITN. There are regular meetings with BAA which are attended by both tie and
SDS to ensure that all of the issues which require their consent, or in respect of which tie
requires to consult are being dealt with.

Forth Ports

8.47 An agreement was reached with Forth Ports in June 2005. Forth Ports are entitled to be
consulted on and agree on various matters including the construction programme, the site
specific method statements and the finishes in the vicinity of Ocean Terminal. Again there is
a good working relationship between the parties to ensure that all matters are dealt with
timeously.

Building Fixing Agreements

8.48 As well as requiring Prior Approval from the Planning Authority, consent of the building owner,
or in the case of a tenement building, the owners, is also required before a building fixing can
be affixed to a building. Under Section 16 of the Acts, if the owner does not respond within 28
days of notification, it is a deemed consent. Consent cannot be unreasonably withheld. If it is
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viewed that consent is being unreasonably withheld or issued subject to unreasonable
conditions the method of determining the issue is by reference to the Sheriff Court.

Environmental Consents

8.49 Specialist ecological consents have been obtained through the auspices of the Environmental
Management Plan and the LHMP. Licenses such as badger licenses were put in place prior to
the works commencing and badger setts were successfully relocated. In addition, consents
will be required from both SEPA and Scottish Water in order to control pollution and
discharges.
Operation Consents

Her Majesty’s Railway Inspectorate and Independent Competent Person

8.50 Previously, the tram system required a Case for Safety to be prepared for approval by HMRI.
The responsibility for this fell to SDS. In 2006, the Railways and Other Guided Transport
Systems (Safety) Regulation 2006 (ROGS) replaced the previous legislation. The impact of
the ROGS safety approval regime for the project are:

e There is no requirement for the HMRI to give prior consent or approve a written safety
verification scheme;

¢ A competent person has to be appointed to provide an independent safety verification of
the project; and

e The Safety Case is replaced by a Safety Management System (refer to section 5 for
details of the planned safety assurance regime).

HMRI will not approve or authorise any of the works undertaken through the ROGS safety

approval regime for a tramway. The ICP, in their safety verification role, provides this function.

The competent person has been appointed and HMRI have acknowledged the changed

safety approval regime.

Third Party works

Side agreements

8.51 Some of the Side Agreements provide that certain ancillary works must be carried out, often
in advance of the tram works authorised under the Acts. In some cases, these works are
essential to allow the tram works to commence.

8.52 Work has been performed to establish the scale of these works and their likely cost. The
critical path has been established so that the works are programmed to ensure that they do
not hold up the Infraco works. In some cases these works have been required to be carried
out in advance. However, others are able to be accommodated within the programme for the
Infraco works.

Accommodation works

8.53 As part of the process of compulsorily acquiring land, some land owners require, by way of
compensation, certain boundary treatment works. The precise extent of these works is
dependent on the finalised detailed designs and the construction methodology adopted by the
Infraco contractor. Provisional estimates are incorporated in the Infraco prices.

Land assembly

Powers under the Acts

8.54 The Acts confer rights on CEC, as the authorised undertaker, to compulsorily acquire land
and rights in land, both temporarily and permanently, as required for the construction and
operation of the tram. The powers under the Acts include the following:
¢ The right to carry out road works both within and outwith the limits of deviation;
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¢ The right to take temporary possession of land, as identified in the Acts, and subject to
giving the necessary notification as prescribed in the Acts for both survey and
construction works;

e The right to permanently acquire land within the limits of deviation or the limits of land to
be acquired or used respectively for the authorised works or for the purpose specified in
the Acts;

¢ The right to affix building fixings; and

¢ The right to temporarily enter land to carry out maintenance works.

8.55 Notwithstanding the powers conferred by the Acts, Side Agreements have been entered into
with various parties that limit these powers, either in respect of the extent of the LOD, or the
timing of the exercise of these powers or which impose additional obligations on CEC,
particular in relation to temporary possession of land.

8.56 Although tie is managing the land acquisition process, title in the land is being taken by CEC.

Key activities and assumptions

General

8.57 The Land Assembly team at tie had prepared a Land Assembly Management Plan (LAMP). It
focuses on the procedures, processes and resources required for achieving requisite land
ownership and rights (permanent and temporary). The LAMP was based on various
assumptions and outlines key activities including the following:
¢ As land assembly is a design led process, the extent of land and rights required for the
construction and operation of the tram is established through liaison between tie and
SDS;

e A database has been developed based upon refreshed and updated books of reference
for the whole of Lines 1 and 2;

¢ The value of land and rights acquired is being determined independently by the Valuation
Office Agency of the Inland Revenue Service (known as the District Valuer or DV); and

e Full cognisance has been taken of the terms of Side Agreements, Letters of Comfort,
Letters of undertaking and position statements entered in to between CEC or tie and the
affected landowners. Agreements have been reached with NR, Edinburgh Airport Limited,
Forth Ports, New Ingliston Limited and Waterfront Limited.

8.58 The recommended method of securing title was for CEC to use the General Vesting
Declaration (GVD) Procedure and was agreed by both the TPB and the full Council. This
allows the process to be completed within a minimum period of three month upon
commencement.

8.59 The first set of GVD notices, which outline the intention to secure title under compulsory
purchase powers, was sent out by the end of November 2006. Although it did not oblige CEC
to purchase the land at that stage, it started the process which is now nearing completion.
The first tranch of actual acquisitions was effected in April 2007 and all lands are anticipated
to be obtained before the award of the Infraco contract.

MUDFA

8.60 All rights and wayleaves in relation to the diversion of utilities are being be secured in
advance of works commencing. Where required, licence agreements are agreed in advance
and taken up in line with the requirements of the MUDFA programme. This will be undertaken
by tie and AMIS. It is anticipated that given the powers under the Acts and also under the
New Roads and Street Works Acts 1991, it is unlikely that any additional wayleaves will be
required in relation to the on-street sections. In relation to the on-street sections, the utilities
designers are minimising the need for any wayleaves outwith the limits of deviation. If
necessary wayleaves and servitudes can be acquired within the LOD by virtue of Section 24
of the Acts.
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