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tie 24/08/10 £267.3m 06/06/12 Airport to St Andrews Square INF CORR 5858 
Part A - excludes 

plus Enabling Works at SDS/ PSSA costs 

Newhaven 

BSC 11/09/10 £405.Sm 7 18/12/12 Airport to Haymarl<et. plus 25.1.201/El<l/6682 

Euro 5.8hl N.ewhaven Enabling Works 

tie 24/09/10 £282.3m 06/06/12 Airport to St Andrews Square INF CORR 6275 ~ 

plus Enabling Works at 
(Appendix 11<,, 
10) + £8m, ~r 

Newhaven contarrriQ'a ion 

00 
(Table 8} ~ 

# 

:<SQ 
It should be noted that tie's proposal excluded payments to SDS and ifo,r Princes Street 

r.,-:'r 
Supplemental Agreement and assumed purchase of a reduced nu,m'.B"er of trams. 
Taken together these items account for £43.8 million of the lnff a: o's price. In addition 
tie has offered to include a provisional sum of £8 mi fo ~ ·'he removal of 

contaminated material. ~ ~ 

explained as: 

tie Proposal 

~0 c} 
e, -{::-

~ ~o 
~ .~'lf 

~Q '°"'Negotiating Position 
.r~ e, ~ ...... 

Price - tie's offer is based on .a va a,t1on tie has conceded from the start that the 

a fair valuation putting the fRies 12.~lk 
.0 

where they would hav h0 n inr~ ay 2008 if 

difference between BBD~and IFC. Whereas 

their additional ,q_~ calculated by reference 
·"" to a schedule

0
Qtfixed rates given in Schedule 

Part 4 wit~<Ei·xed percentages for 

prelim·r:iiries and profit. They also seek to 

reta·i'.fthe ''mobilisation payment of £45.2 ·~ ([; . 

,~ i·l'lioh. Whereas tie's fair valuation absorbs 

« 1 his payment because it was de facto a 

payment in advance. In addition they are 

looking to recover their prolongation costs 

from tie whoever is responsible for the 
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prolongation. 

Payment for Princes Street - tie's offer tie always saw this as a negotiating point. 

excluded payment for Princes Street, making 

it subject to further negotiation. ~'\ 
c,O 

o' 
o"' Q 

tie always saw this as a negotiatin'g·point. 
~~ 

Payment to SDS - tie's offer made this 

subject to separate agreement. 

Completion Date - tie's offer sets these at tie always saw this as n~ gotiating point. 

those determined at adjudication. 

~ ,('•. 
AgreeinA.WJ the([rlfraco's proposal would 

v ~ 
red . he li'ia~ to the price b.ut tie would not 

·~:"'J . 

Scope - tie's offer unambiguously makes the 

lnfraco responsible for all additional costs 

however so arising except for unforeseen 

utilities costing more than £50,000 and 

Contaminated Land up to £8 million. 

~ till aR't ' fn a delinquent manner. 
"-... : ~o 

~V' : ~'C' 
Whereas the lnfraco are attempting n--!(eep ·~ 

~ 0' 
Schedule Part 4 extant. ~ 

,S::::, G 

'o' o"P 
The benefits .of roj0t:LCarlisle in the form desired by tie are described in the essential 

principles descri~ed above. In addition to th.at any .agreement based on the concept 

of Project Ca ~~~i, even one which retains Schedule Part 4 in part but reaches a full 

and final ?~t'.fement on a defined scope, would reduce the burden of forensically 

investig[ i~g and formulating its case .as described .above. 0 . 
(J 

o,ere concerned they were not willing to compromise on any of the core deliverables 

-~~ explore alternatives .aroun.d ''divorce'' where Siemens indicated they would be happy 

<;?' to remain as a supplier but did not want to continue through the lnfraco Contract. 

Separate discussions with CAF reveal that they are keen to be novated back to tie, 
even if the lnfraco Contract is not terminated and they also indicated a willingness to 

become more involved as a management contractor for systems using Siemens as a 

supplier. 
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4.4. Notice 

On 10th March 2010, the TPB endorsed a recommendation that we retain termination of 

the lnfraco Contract .as an option, not to be pursued at that stage but kept under review 
. . .. 

for serious consideration if evidence emerged which merited action. 

provisions to notify BSC of alleged breaches and underperformance which require t ~ ,t 
they provide details of how they would make good. The contractual mechanisms o" be 

used were continued DRP's, the Remediable Termination Notices (RTNs) and 'V 
Underperformance Warning Notices (UWN) which were contained within Cl'el ·ses 90 and 

56 of the lnfraco Contract. This became known as Project Notice. This str~"gy was to 
continue to administer the lnfraco Contract robustly and in so lead to ~; otential 

• 
• 

• Reach agreement on the Carlisle option ~ ~ 
• Termination under Clause 90 of the lnfraco act,:t~t1f b ugh an lnfraco default. This 

• Make the current situation and potent· ~ ns 1~ nces so undesirable to BSC and 

Term1nat1on through the lnfrac ~ ntra <,;b~o ut may lead to a mediated settlement 1n 

~q; 

0<:;::, ·~ 

conduct and de ver "~·eficiencies if improved performance and/or Carlisle did not 

bear fruit ~, 

• Bring matter~~~ head - in a way which DRPs of their own were not delivering 
certainty oo'E} sulting in progress on the ground 

• Shift th~,f~cus strict from legal interpretation of design development and the change 
mecha.hrsm to wider failures of BSC to perform - this is important as it is a core reason 

(YR'd managed - it is not just commercial as there are also many examples of it lacking 

·'21:;;s . Provide a clear platform on which to collate evidence of lnfr.aCo default (including how 

«' they respond to RTNs) and get it assessed by legal and QC .as a basis for termination if 
it came to that. 

• Use the tools of DRP, RTN's and UWN's as negotiating tools to strengthen tie's 
position for a Carlisle settlement, force discussion on a mediated settlement and exit 
of BB or, ultimately for use in a contractual Termination, albeit this was likely to lead 
to litigation if contested by BSC. 
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4.4.1. Notice Preparation 

In tie's opinion there was evidence of breach of contract in .a number of areas, but 

since March 2010, the team had been continuing to assemble, structure and refine the 

detailed evidence for use in any Remedial Termination Notice or Notices. Whilst there :A 

could also be used for the purposes of applying pressure to a dysfunctional o'- · 
Consortium. Subsequent audits, the continued commercially assertive strateg6~d 

the lack of shift in b.ehaviour, particularly of BB, had all provided additional &lidence 
.of breach in a number of areas as identified in the list of RTN's in Table 9, ~ 

0(:, 

ProJect Carlisle 1nd1cated that lnfr.aco might be seeing this as a~ pportun1ty to re-

Contract. e, ~ 
0 .. 

on the basis on which the C ct o~ d be terminated in view of BSC's failure to fulfil 
;:,,; 

its obligations. It was nee 0:i ry t ~ "un both the Carlisle and Notice processes 

simultaneously as an i rati~o'bf a contingency plan if an acceptable result did not 

e, ''8' 

Termination Notic~ <(RTN) in accordance with Clause 90.1.2 of the lnfraco Contract 

e,~ 
(at~ breach by the lnfraco of any of its obligations under this Agreement 

"'O of the lnfraco Works; 

1J1 cause for 15 Business Days after receiving from tie's Representative a 

~~0 written notice to proceed. ·~ 
«'" 

Senior Queens Counsel was instructed on 22 June 2010 and a consultation arranged 
for gth July to discuss the strength of the case for Termination and the format for 

RTN's. This consultation session was useful in that Senior Counsel advised that there 

were a number of strong areas which support the issue of a Clause 90.1.2 letter 

leading to potential Termination if BSC did not remediate the breaches. QC advised 
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that a number of RTN's should be issued rather than one covering a number of 

breaches and so this advice was taken and a number of RTN's identified and the 

drafting commenced. 

Counsel did also confirm that it would be necessary for tie to provide evidence of 

adverse breach of contract to substantiate termination. However, it was not ~ 

took a conscious decision in light of time pressures from CEC to issue RTN's withg;g:t 

having complied this evidence but recognising that such evidence would needo'b'be 

completed prior to any termination. An exercise to collate this evidence ha~ ow 

''virtual'' data room accessible to tie's advisors and replicated 1n har~ ~opy. 
e, 

As part of the Project Carlisle negotiations, the G · ast we to be delivered by 

lnfraco by end July. 

g .~9, 
The TEL/tie Chairman, David Mackay w . meef*ith senior members of the lnfraco 
on 16th June 2010. It was .anticipate .an ~~ N would not be sent to lnfraco until at 

• 
least after this meeting and then b~ e 00:~t e attitude being demonstrated by lnfraco 

discussions on Carlisle were in~ 0i"ipositively and the issue of the Clause 90.1.2 

0<:;::, ·~ . . . 
51.BJbr counsel 1n respect of the strength of the term1nat1on 

cas ·0 ,~ 
• 

• . . :0 .. . . . 
• Del1v~ ry of the GMP by end July 

~llf 

dec1s1on( Qeeded to be made 1n respect of the issue of RTN's. On gth August, tie issued 

~ 
01> 

~0 
·~0 -~" 

«"' 
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RTN 1 

RTN2 

RTN 3 

RTN 4 

RTN 5 

RTN 6 

RTN 

Princes Street (Defects). Relates 
to the defects which emerged on 
Prine.es St following the track and 
road construction during 2009. 

Princes Street (Superintendence). 
Relates to the level of 
s.uperintendence provided by BSC 
durin.g the construction works on 
Princes Street during 2009. 

Clause 10.4/10.16 - relates to 
BSC's failure to provide access to 
information and an extranet 
facility as required under the 
I hfraco Contract. 

Clause 60 - relates to BSC's 
failure to progress the works an 
manage the programme. 

Date 

issued 

09.08.10 

09.08.10 

09.08.10 

. r i''"' SOS Agreement - relat Q ~\'<1; 1.09.10 

agreement betwee and.:& S 
in relation to develop. ent~ fJthe 

.f:', 
desigA and payment the ~eaf . 

. ~ 
On-street trackfo{l(h" design -
relates to the{~~ ~gement of the 
design f.or ~ ct<form through.out 

• 

the ro ~tf{i _ nd the lack of an 
appr~{~ integrated trackform 
d~glli some 30 months after 
~ Atract award . 

8.09.10 

RTNs issued 

Response 

due 

21.09.10 

21.09.10 

Plan 

received 

17.09.10 

None 
received 

n -
21.0 . . ~ 0.j 9.10 

~o 
~'lf 

rC'Q 

14.10.10 

26.10.10 
*tie 

agreed 5 

BD 
extension 

24.09.10 

None 
received 

26.10.10 

Edinburgh 

tie response 

to 

rectification 

plc1n 

29.09.10 

1.10.10 

7.09.10 

9.11.10 (due) 

Approved 

or 

rejected 

d 
~ ('\ 

Rejected 

Rejected 

Rejected 

. ,., ;0 
t-----,,'s,.,. '-----------------------------+--------+---------l 

RT~ ~ Category 4 - Russell Road. Relates 
(2' to the management of demolition 

works in relation t.o construction 
works. 

21.09.10 

RTN 8 Clause 80 - tie Change - relates to 30.09.10 
BSC's management of Clause 80. 
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RTN 9 

RTN 10 

Course of conduct - relates to 30.09.10 11.11.10 None 

some 99 breaches of contract. received 

Design (Gogarburn Retaining 12.10.10 23.11.10 None 
Wall) - relates to management of received 

the design of the above structure 
and the failure to get approval of 

a l<ey stal<eholder - BAA. . . 

v ~. -( Table 9 

RTN 9 is an all encompassing RTN covering overall conduct and covers 99 br~ 1;: · es of 

contract including: '!'$9 
'!r0 

• Failure to procure the delivery of the SDS s ~ es a~tl to manage the SDS 

provider - Clause 11; G , o'" 

• 
• Breach of general obl1gat10.ns - se 69 

• Breach of obligations in r ect o ,€ ub-contractors - Clause 28; 
N • Breach of best value . · ati 9l1"s - Clause 73, and 

• 

In tie's opinion, there ~ ant)C,fher examples of breach throughout the contract which 

albeit smaller in ma lity,rj Jf add to the overwhelming view that lnfraco have 

consistently brea ti th~'Qbligations of the lnfraco Contract, but the examples above are 
.f, 

the areas of breach wK,i~·h are deemed to be most material to tie. ~,. 
. ..;,1f 

QC also confir%(61' that the process of issuing Underperformance Warning Notices 

(UWN's) as IQ~ Clause 56 of the lnfraco Contract could be used, although some questions 

0 
~°' rS:-

~ 
·~(lj 

;~ 
<(' 
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This advice has been acted upon as follows: 

UWN 

(material breach) 

Topic Date of Issued tie 
issue 

Response 
from BSC 

~ 0-Q 
response ~ (i 

... o' 
" UWNl Princes Street (Defects) 09.08.10 Yes - stated Noted ~ SC 

UWN2 Programme 08.09.10 

that this res oh, e 
was a non o
valid use of 0{<· ~ 
UWN "5~ 

~¥' 
v Yes "e:,'.stited Noted BSC 

G . ..; · s a non 

·~<;:!, UWN 

0' "\~ -------------------~ ~--->------+------
1 . eio ~" '-' v UWN3 Design (trackform) 

~ ~o 
~'lf 

Yes - stated 

that this 
Noted BSC 

O AQ 
~ ~e,~ 

,,, 

was a non 
valid use of 
UWN 

response 

UWN4 Non complian ~ 1;th Not yet 

-~" 
«"' 

sent instructions/mis~~uct~ e's1gn 
integration 0 .. ~11 

- --,-;,.,-!------'-----~ 
,...f,,.(!)" (Table 10} 

- . ·- . 
tie has now issues 10,R'TN's but has only received 4 rectification plans from BSC. Of these 
and after due co~~eration, tie has rejected these plans. Having rejected these plans, 
coupled with B~ not supplying plans for the remaining 6, tie is now in a position where it 

. 00 
Sectio,r;\~ of this report deals with the legal advice around termination at this point in 
ti rtile~ 
0'-" 
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4.5 Incremental Delivery Strategy I Updated Business Case 

Following the Pitchfork report in March tie prepared an analysis of the options 
.available to deliver the project in an incremental basis to manage affordability an.d 

financial risk in light of the impact of the contractual difficulties on the forecast 
outturn costs for the delivery of Phase la in a single phase of construction. A detailed :A 

report but the principal findings are presented here as they informed both the <Y' 
negotiations under Carlisle and are a key influence on the development of a O '"" 
reprocurement strategy to continue delivery of the project beyond a term in@, ion of 

0 
The review of options for incremental delivery addressed the need t f manage the 
project affordability (in the context of the current commercial dl~utes with BSC) by 

and in a way which provides the Council with gre co~{bl over the precise timing 
of the remaining on-street works. 

g .~°-1 
The approach will ensure the consider ~ nves~ent already made in the project is 

Final Business Case of Decemb r~ 07 ,~ 
0(::-. 

"~ 
The scope O·f the exercise ussa;g~on the following key considerations: 

G 

1nanc1a an ope na ~ "iii I I y 
e, :§. 

integrated service~ -gere reviewed, both for the entirety of Phase la and for a number 

from the ·ri8~rt to Haymarket and from the Airport to St Andrew Square. 

~~ 

co.giPsance of an updated view of future economic growth in Edinburgh, a longer 
p% file for the completion of 'committed' developments e.g. Edinburgh Park in the 

1J1 est an.d the Forth Ports estate in the North, experienced growth in passenger 
~~0 numbers at Edinburgh Airport and a rebasing against current actual patronage ·~ q<-" experience of Lothian Buses. For the first time the projections incorporated the 

positive impact on patro.nage of the Edinburgh lnternatio.nal Gateway interchange 
between main line trains and trams to be delivered by Transport Scotland. 

The development of these financial projections was carried out with the full oversight 
.of the management of Lothian Buses. 
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The overall conclusions reached were: 

• The financial and operating viability of Airport to Newhaven was reconfirmed 

• A tram service from Airport to Haymarket is marginal in terms of operational 
and financial performance in the years following commencement of service ~ 

• 
prospect of delivering a meaningful transport connection, integrated witba'- · 

"~ buses and capable of operating without the need for subsidy to the coa oined 
operations of tram and bus and the prospect of a positive contributi ,n from 

0 

reprocurement strategy have focussed on delivering a first ph i&e~ f tram operations 

Newhaven in due course. 

Economic viability 

~ ~-,· 

g .~<;:;., 

The Updated Business Case reconfir t~e
0

~ onomic Benefits from the introduction 
of tram as detailed in the Final B tRess c;~~ of 2007. It also gives additional 

.,. 
transport solution and econ c grfJjlvlh in Edinburgh in the period up to 2030 

airport which has not n re,ttected in our patronage projections. 

~ 

Newhaven wa;S,:saiot unlikely to be delivered w1th1n the approved funding envelope of 
£545m (£5 i'hl""from Central Government and £45m from CEC). In June 2010 CEC 

officers g_~ported a number of possible additional sources of funding for the project 
(incluqf;:tg Prudential Borrowing) which might be used to provide contingency funding 

?55"60m. 

r;s1 
-~~<o The examination of options to deliver the project on an incremental basis takes 

<;?"' cognisance of the funding restriction and is meant to manage financial risk by 
continuing delivery of the project but only committing to the delivery of new 
infrastructure as and when the funding to do so is identified. 

The negotiations under Carlisle and the planning we have un.dertaken for 
reprocurement following a termination have been undertaken with a view to 
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. """'\; 
«'" 

delivering the identified viable first phase of operations from Airport to St Andrew 

Square within the currently available funding of £545m. However, as long as there 

remains significant commercial uncertainty with BSC, it is not possible to provide a 

robust estimate for either the full cost of Phase la or for Airport to St Andrew Square. 

In all cases the affordability analysis has been prepared on the basis that the terms of :A 

remain available for the reduced first phase of delivery to St Andrew Sq. This remd ~ns 
,"" to be formally agreed. o 

Q 
Other key advantages from incremental delivery ~ 

~'Q 
0 

Learning from our experiences from utility diversions and the consrr-:fction on Princes 

incremental delivery approach are: (l)-<:;:- <(V 

~ f::' 
• 

pos1t1on to m1t1gate the impacts of t ~ por;;iJYb raff1c d1vers1ons, avoid the 

to the concerns of stakehold n~ gc0v1de greater certainty as to start and 

completion .dates. ~ i}$-
• Control over scope cha on-si~ et - building upon the experience on 

Princes Street, the C cil s~"Sld be in a better position to exercise due 

diligence on thee ta "' specification of road and pavement reconstruction 

e, :§, 
0'Q 

«" ~, 
~llf 

0" ~,?J 
~ 

e;O 
c. 

1>~ 
e,o 
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5. Process & Governance - Mar 2010 to Present 

5.1. Governance 

undertaken: o ~ 
Q 
~ • TPB - has continued to meet every 4 weeks 

• TEL Board continued to meet and be updated f$Q 
• 

and latterly has met almost every week r-~ ~,.., 
• 

ep~ t,· tie's CEO has met with TS 

Officers on an ongoing basis if 
• 

• Scottish Government - tie's CEO h~ et ,~) Ministers on an ongoing basis 

• 

• 

5.2. Audit 

them of the likelihoo t~~ oject exceeding £545m. This has been reported 

in the CEC repor ed ~June 2010. 

~0 ~0 
0 'Gl' 

As part of the internalji~dit programme, Deloitte carried out a high level review of the 

~~ 
o' 

• ~ h<'c11t tie had adopted a robust decision making process since the nature of the 
~ J- · 

~ · tie's approach to change estimates and their administering public funding could be 

.::,,~0 viewed in the context of driving down amounts claimed by BSC. 

n<-" 'I\. • It identified ongoing liaison with CEC and Transport Scotland and that governance 

matters were clearly recorded in a number of documents. 

• tie had made use of external advisors at key point in the process and had 

implemented a challenge process prior to launching DRP's. 
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• Disputes appear to originate fr.om negotiations concluded prior to contract 

signature. 

• Risks associated with elements of the contract hot complete prior to signature, 

such as design, had had risk items identified. 

• Performance of design had been identified as a key issue in the overall 

management of the lnfraco contract. ~'\ 
c,O 

o' 
In October 2010, tie requested that Deloittes reviewed the processes adopted si "15~ 

were no significant issued identified as a result of this review. 

~o 
01> 

~, 
~~ 

0" 
ii,~ 

,s::,.' 
e;O 

~ ~\· 

g .~9, 
0' ~~ 

~ ~~ 
O AQ 

~ ~e,~ 

,S::::, G 

'o' 
,<o"< 

"Q' 

~~ 

e:,V' 

~0 
·~0 -~" 

«"' 
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6. Termination of lnfraco Contract 

6.1. Legal Risks & Consequences of a contested Termination 

The lnfraco Contract stipulates what should happen in the event that tie issues a RTN Q~ 
which is as follows: (JO 

1) 

2) 
3) 

4) 

~ 
,{O 

lnfraco may submit a comprehensive rectification plan setting out ho .... ;11:) ntends 

to remedy the lnfraco Default. This must be within 30 Business Day o,fthe date 

of the RTN (or longer if tie agrees). ~"< 

If tie does not accept the rectification plan, or lnfraco do1:S~ 'Gt submit a 

lnfraco terminate the agreement. (l:i- ~ 
Following termination under the agreeme ·e QMv enter upon the lnfraco 

Works and any part of the site and ex ~ ra @-S' 
5) Where tie has entered upon the lnfr~ @~ , tie may complete or carry out 

Works. ·~O'\' 
6) Where tie has entered up . 

tie, use reasonable end ~ urs ,t& assign to tie any agreement as soon as 

reasonable opinio . · tie, ~ terial to the completion of the lnfraco Works. 
e, ·~ 

Termination Nati ~ ie is-~~'t>w in a position where technically we could issue a 

Termination Notice. H@t5it~ ~er, BSC have maintained throughout, in each response to a 

therefore able tR~l:'e rminate the lnfraco Contract on the basis of these. In some cases 

they h_ave n,~~·rovided any rectification plans and relied on the basis that they believe 
there 1s n~(j·efault. 

uu 

c .a:bses in the lnfraco Contract in respect of Termination of the contract. Whilst BSC may 

<_.:::!"~ a Notice. The response to the Remediable Term1nat1on Notices 1nd1cates that they do not 
<( agree with tie's claim of an lnfraco default. Such a challenge woul.d proceed by way of 

adjudication and then litigation. The time involved in such a process could be at least a 

year .and could be a number of years. During the period of such adjudication and 

litigation tie would probably not be able to secure access to carry on the Works. Any 

attempt by tie to enter upon the Works while such a challenge was ongoing would 
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probably be the subject of an application for interdict ad interim by lnfraco. If lnfraco 

maintained that tie's notice of termination was invalid and that they wished the contract 

to continue then in it is possible that interim interdict would be pronounced against tie 
preventing us from entering up on the works. BSC would be able to seek unlimited 

damages against tie is they were able to prove wrongful repudiation of the contract. 

Senior Counsel's advice dated 22/11/10 and 1/12/10 concludes that in the event of tie ~ 

RTN's he reviewed, there would be a material risk of their acting being found to be 0, · 
wrongful repudiation of contract. 

0 
,c;,. 

Q 
6.2. Legal opinion on grounds for termination ~ 

~Q 
'!r0 

McGrigors were appointed to lead the workstream on any potential e1,.mination of the 
.-

21 to this report. The summary of this follows. (l)-<:;:- ~ 
~ ' ~-,· 

Additionally Senior Counsel opinion has been so 

held. Senior Counsel opinions are contained i pen~tK>21 to this report. 
r,; !\.~ 

~t(.I O 

raises a number of issues as outline ~ low:~ 

Default which has occu - i~re are at least some respects in which the RTN's 

issued can be criticis or le;el<' of specification. This means that there is a m.aterial 

risk of BSC claimi roAgful repudiation of the lnfraco Contract if tie were to use 

these as the 

• Rectificati ans -.'Ztie cannot decide to reject such a plan in bad faith. If tie 
rejects the ecti"f~.~ ion plan but does not terminate the lnfraco contract, BSC are 

• 
This 1,s ·I l!ely to provoke a legal challenge - 1nter1m 1nterd1ct or DRP. During the 

peri£)~' of litigation tie would not be entitled to require lnfraco to proceed with 

tj.'-t:omplete the works. This process could last a year or a number of years to 

o resolve. 
(;>: 

. 0cf • .An alternative approach could be that tie could raise proceedings to test 

-~~ entitlement to terminate or refer such breaches to DRP. 

«' • tie should continue to undertake the forensic analysis to identify the areas which 

have greatest prospect of establishing that an lnfraco Default has occurred. 

• tie can only recover the costs of completing the project from BSC if tie win any 

litigation and the full project is completed. This recovery is capped at 20% of the 

Construction Works Price. 
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-~" 
«"' 

• If BSC is successful in challenging a termination by tie, then tie's exposure is likely 

to be significantly greater than if it had made out a case to be entitled for lnfraco 
Default. 

6.3. Notice - Mitigation Plan 

. ~ 

by tie to terminate the lnfraco Contract through lnfraco Default. As a result of this 6" 
advice, it is recommended that tie undertake some further testing of the robust~i~ for 
the tie RTN's and defaults to which they refer. 'V 

. . ~ 

BSC have breached and where BSC claim in response to the RTN's is uf?d that there is no 

breach. Should the adjudicator find in tie's favour then this is str~ gi evidence of 
provendefault which can be used should tie proceed to i~ e1 the lnfraco Contract on 
this basis and then BSC proceed to challenge this in . lf~ he adjudicator disagrees 
with tie, then further examples of breach will be · d tu,o'ugh the DRP process and 
eventual adjudication. g .~9, 

0' ~~ 
Additionally, tie will continue to gather ore &sfc? evidence relating to all identified 

• 
breaches, populating the data room f~ ot~r:r1::1al termination and subsequent litigation. 

'1, (; 

c. 
1>~ 

00 

~, 
~llf 

e;" 
1;,~ 

~"> 

e;O 
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7. Mediation 

Mediation is a key feature of the lnfraco Contract Dispute Resolution Procedure and 
mediation has been carried out on a number of the issues submitted by both parties to 
the DRP process. There has been mixed results from mediation. To date, mediation of the :A 

attempting to find a solution through the Project Carlisle negotiations. Whilst neith~& 
party had agreed that those negotiations had irrevocably broken down, it was clee,' from 
correspondence and discussions with BSC, that they did not see a successful ou~ b me on 

to an agreed exit for BB .and Siemens from the lnfraco Contract. ~0 
0 

This coupled with events during the week of 15th November 201~~~, e led to a widely 

held view that the time i~ now right to enter into a med~@,,n ~ tl:i1 BSC on the I nfraco 
contract. The events during wc 15/11/10 were: ~ ~ 

~fl} ~o 

endorsed an approach being made t ®: w1t p_\a view to med1at1on. See Appendix 25. 

""' ~0" 
BSC were approached in writ. . - seej\'ppendix 26 and responded (Appendix 27) to say 
that they would engage i cliat1lQ~ . Subsequent to this CEC met with BSC on 3rd 

:<,; . 

mediation. , V. 
~ 

~1} 

relat1onsh1p r ~ tract between t1e/BSC the benefits and d1s-benef1ts to this option are: 

e;O 
BenefitP 

'8' 
0 

~ · Removes uncertainty around Termination due to lhfraco Default being challenged 
~~0 th rough litigation ·~ . 

q<-" • Removes risk of injunction being taken out against tie preventing them from 

carrying on with works until the termination litigation complete 

• May allow Siemens to carry on with systems work which, in many cases are 
proprietary and would require re-design if another supplier was procured 

• May allow an easier novation of the SDS contractor back to tie 
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-~" 
«"' 

• Still allows for CAF to be novated back to tie and potential options for surplus 

trams to be investigated 

• Allows tie to carry on with re-procurement of the remainder of the project 

• Takes away litigation costs for the duration of court action - these costs would 
include legal and claims consultant costs 

Removes an element of_cost un~ertainty by entering into litigation as if litigation ;Q'\ 
lost then CEC exposure 1s effectively not capped 0o 
Removes uncertainty for project team and helps to provide a platform for k~ j"" . 

• 

• 

Allows a new programme for completion of the project to be produced providing 
~ 

certainty for the city, limiting business impacts caused by the past ~ ~ months 
uncertainty ;t.(lJ 

• 

• 
• PR benefits as project now has a defined path go.in forwa :tf' 

(?} \' 
Dis-Benefits ~ ~-,· 

• 

• May lose ab1l1ty to ''claim'' costs com~j,~t1on from BSC 

• 

,S::::, G 

'o' 
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8. Appraisal of Options available now 

Section 4 of this report outlines the workstreams that have been active since March 2010. 

These are: 

• 
• 

Contract administration/Review on progress and behaviours; 

DRP's; 

Q~ 
00 
~ 

..._{O 
• Carlisle, and o 
• Notice Q 

o'-

the resultant options that are, at December 2010, available for the R GJt:e>tt: 

rl>-~ «.v 
1) Enfo.rced Adherence; ~ ~ 

,0 
2) Carlisle; 

3) 
postponement or cancellation of the proje~ nd ~ 

4) 

solution to complete the project. T · ~ io~29):i s the same Termination sub -options as 

~e, 
Each of these options is outlined&-no~ eta ii below and a full summary of costs of each 

option will be produced prior ny·:~:rial decision being endorsed by TPB. 

::,..0 

with present playe i:, was effectively eliminated in March 2010 whilst retaining an 

approach of ''eitfb'~ed adherence'' of the existing contract with a view to settling disputes 

in the short_;{~ and negotiating a new way of working. The enforced adherence 

approa c;h(LM'i tself was seen as running in parallel with an exploration of the possibilities of 

0 
T;ffe behaviours and actions of the consortium since March, as evidenced by the matters 

.~~0which have been the subject of RTNs and UWNs, l.ead us to the conclusion that we have 

q<-" not resolved our principal commercial differences to any material extent: 

• The issue regarding design change (BDDI-IFC) remains, albeit there are interim 

adjudication decisions to act on; 
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• Programme dispute and cost of time - despite the MUDF.A rev 8 DRP the issue of 

delay due to utilities remains unresolved and we have no meaningful or compliant 
programme for the completion of either the off-street or on-street works; 

• Clause 80- failure to commence the works until estimate agreed continues and tie 
is now analysing individual INTC's in light of adjudication decisions and QC advice; 

• Failure to deliver best value; Q~ 
• Notified departures continue because the design is not complete; 0o 
• 
• Continued failure to manage design including non delivery of an integrat" (bdesign 

for on-street works or value engineering opportunities; ~ 

• Supply-chain mismanagement including failure to deliver Collateral:<~ rranties an.d 
contracting as individual lnfraco members; ~0 

• 
• 
• Issues with defective works on Princes St and Ject1Qn of BSC's rect1f1cat1on 

~ ~ 

simply grappling with a series of disputes o he @gal interpretation of individual 
contract terms. The consortium (with t ta~~xception of CAF) is not delivering 

In addition, the engagemen 

of trust and respect. Our cerr'l\~at the frustration of tie employees leads to ex.odus of 

project management urc.e'Si emains. Our legal and commercial costs associated with 

attempts to reso.l. 
~ Q 
' T~ere is~~ ~viden:: ~ ·nat Si~m~~s are willing take a more active role in resolvi~g matters 

with their Joint aR~' several l1ab1l1ty for performance under the contract. They did not work 

with B.ilfinge .~tffind a way forward with the ''Siemens 25'' to enable work to progress 

fro.m the de1 ot to the airport and the failures to manage and deliver o.n design are as ,.._, 
much t ~51i·r1 responsibility as Bilfinger. It's also true that Siemens approach to pricing their 

elem.fb"Ml: of the BSC Carlisle proposal reflects no more respect for the original contract 

pr~ than Bilfinger. 
,,,,<;:$ 

·~~ 

remaining on street works in an expedient manner other than on a basis similar to the 
Princes Street Supplementary Agreement, the outcome of which has proven to be 
unacceptable to tie in terms of either cost or quality of the work done. 
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There is no evidence that there would be any change in the behaviours of the consortium 

even if an acceptable commercial resolution coul.d be delivered. We have now been 

striving for a way forward with the consortium since March 2009 and have exhausted all 
the courses of .action open to us to make pro.gress. 

Most recently the demobilisation of contactors on site in October 2010 is a cause of 

significant and irrecoverable delay to the delivery of the lnfraco Works. ~'\ 
c,O 

o' 
The totality of the above matters lead us to conclude that it is simply not possible0~ 
provide a reliable estimate of outturn costs and completion time for any elemeht'of the 

project under the enf.orced adherence option. In this respect it fails com pie ~,: · to deliver 

on the requirement to deliver cost and programme certainty. ;t.<o 
e, 

8.2. Carlisle e:,V' 
~ o" 

programme and commercial terms. As sue !e)\ sec't:L('.)'h serves to describe and compare 

the respective position of the parties at 0 atesJ: ,i£int of the negotiations. 

From the outset our objectives in e 

which: ~q; 
e, o<:-

• 
lnfraco Works ri th0~ irport to St Andrew Sq - being the extent of tram 

• Was at an a orda6,le p.r1ce which could be demonstrated as being value for 
money; , <::!." 

• Substantia~l~ liminated the commercial uncertainties and disagreements which 

progr:21.mme certainty, and _,.._,, 
• Pro\v1ded us with an assured integrated design for both the a.ff street and on street 

:<"'9 orks. 
01> 

-~~of market tested sub-contractor quotations and Siemens original contract price adjusted 
~ . 

<( for scope with an allowance for fair and reasonable preliminaries, overheads and profit. 

The offer excluded the Princes Street Supplemental Agreement (PSSA) and SDS which were 

to be agreed separately and a reduced number of 17 trams. It also offered a provisional 

sum for the removal of contaminated material. It wasn't an adjustment to the original 

contract price. 
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lnfraco's approach was to ask for expenditure to-date: plus cost to complete: plus 

additional risk cost for incomplete design. It was in effect their claim for adjustment to the 

original co.ntract price. The said proposal was not compliant with tie's essential 

requirements of price certainty. It in effect retained the lnfraco's ability to apply Schedule 

4 to an increased price for a reduced scope of work. 

8.3. Terminate & Reprocure 
Q~ 

00 
~ 

,{O 
As more fully described under section 4.4 above, and in parallel with the Projec .· (?9 rlisle 

remediation of lnfraco breaches under the contract, individually and col le~ ely 

amounting to default which by definition materially and adversely affecu; Me carrying on 

{? 
In the absence of any of: 1) An 'as is' option which repr ts a;p acticable way forward;. 

2) a Carlisle deal on acceptable terms; or 3) an acce . e r0,tification plan for all of the 

matters which are the subject of RTNs and UW miriglion of the lnfraco contract is an 

~0 c} 

the assessment of legal risks and leg ~ inio~ n the grounds we have for termination 

report. "S:.~'o 

0
0 

0
o '· 

In addition to the legal ri e,~sso<£.iated with a termination .of the lnfraco Contract (and a 

are a number of o e ,11,ts as well as risks and uncerta1nt1es ar1s1ng, the pr1nc1pal ones 

~, 
Termination Bene:fj~ 

:\" 60 

t a¥ forward 
~W pportunity to reduce and/or refocus our own spend away from futile disputes 

0
o with BSC - and our exposure to the consortium's recurring costs 

0(:$ • We get control over procurement method, timing and sequencing of further on 
~~ · ·~ street construction in particular- project can be delivered to minimise impact on 

the city and traffic and over a timescale which is responsive to the availability of 

funding 

«'" 

• We generate the time necessary to deliver clarity around the costs and programme 

to deliver the project from Airport to St Andrew Square including resolution of all 

outstanding design, consents, approvals and governance issues. 
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• Value is secured from the investment in the project so far 

• The first phase of the project interchanges with the Governments' new railway 
station at Edinburgh Gateway 

• This allows tie/CEC to control the respect for the city agenda by giving control for 
staging of the works back to tie and effectively brings into control and end to the 
reputational damage suffered. 

Termination - Disbenefits/risks and uncertainties 

~'\ 
c,O 

o' 
,-.0"' 

• Absent a justifiable out of court settlement we will be entering into litl~~ Ion which 

would take 2 years at lea_st - the impact of the litigation outcome o~~WJtturn costs 
would not be known until then; '!r0 

• Uncertainty surrounding potential legal action by BSC resulting _m the inability to 
co.ntinue with the project until it is resolved. Could mean ,fe'1 rs of ''do nothing'' 

• Possible further loss of political and public sup C.?ff,.'f°or t ~ reject 

• Uncertainty re whether the Government Gra .£5.@"t,m will be available for a first 
, U' 

still an issue. ~0 3' 
• Reprocurement strategy to be cl ed .c:!3'\reloped which will deal with: Interface 

• Compatibility of newly pr !:\1!{ed S:(.:Si¥ms with Siemens work already installed and 

• Maintenance soluti . er '. ·nfrastructure delivered by both BSC and newly 

• Liability for w om [i'~t'ted to date including design 
( ' 

• Assuming ova.t-a he TSA / TMA back to tie we will have too many vehicles for 
.r i?J ' 

the initial servic~ 1:o St Andrew Sq unless and until we secure a lease or sale of the 
Ii ' surplus vehi~les. ,o, 

~ 
Section i{hb1tlines the current thinking on re-procurement should the lnfraco 
Contr~~be terminated. some of these issues required to be considered as part of 
the~t'etmination process and these include: 

~.)' ra:, 
c:>:o. Are the TMA and TSA contracts with CAF novated back to tie? 

Is the SDS contract novated back to tie? 0cf . ·~ 
;~ 

<(' 
• It is assumed that 100% of the lnfraco performance bonds and retention 

bonds are called in a forced termination event. 
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-~" 
«"' 

8.4. Terminate & Postpone or Cancel 

8.4.1. Terminate and Postpone 

In addition to the terminate and reprocure option we have assessed the option of ~ 

adds 2 years to the programme. 6" 
,"" 

0 

~ 

excess of £500m with no operating tram service to show for 1t.._~ ©"l1t1cal/reputat1onal 

~ ~ 
however, the downsides of cancellation in I ·. : ·S;<>., 

r,; !\.~ 
~t(.I O 

• No immediate prospect of ing ~alue (the benefits detailed in section 3 

• An extended period o ~ n in4<~-@uncertainty and costs in pursuing commercial 

• No possibility of r verY:;e~ costs to complete the project via lnfraco; 

• The costs ass · tei '$ ith any reinstatement or safeguarding of incomplete 

works; ~0 ,0v 
• Additi · ost~ df reprocurement and mobilisation of a new infrastructure 

• UncertaiA.ty about market appetite and required risk premium included in the 
I • 

s~i~sts m.arket may work in our favour in this respect given the current fiscal 

~O(r,rvironment, and 
S J Damage to the reputation of Edinburgh and Scotland as a place to do business 

1>~ with local and national Government. 

00 
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8.5. Mediated Settlement 

Given the risks associated with a forced termination through the contract at this time, an 

alternative proposal is to mediate on the whole lnfraco Contract. This has been proposed 

and agreed via a motion from CEC and tie has been instructed through the Tram Project 

Board to review this option. 
Q~ 

0 

goes on to re-procure the reminder of the project on a phased basis and without0~~ risk 

of litigation. The respective risks and benefits of this option are explained in Sec ion 7. 

~0 

-~ 
The following table summarises the options available to . wit l\\(hs'me the key decision 

Option 

11 As is'' 

Carlisle 

Termination 

Mediation 

Cost Certainty 

x 

x 

x 
' 

g ,~c.i 
---------, 

m~ ' Stakeholder/PR 
taj_r,i~y acceptability 
;~ 

~~ 

" 

x 

x 

" 
" " G ,:, --------~ ----------------' 

(Table 11} 

~0 0 

this. A large 1nfrastr~ ture project such as the tram project requires a substantial amount 

of work to be un :Et~aken in advance of construction works. 

60 
• 1,~ budget for tram infrastructure represented 46% of the overall project 

0
(:- to date related to Gogar Depot (73 % complete), the structures along the off-

O street section an.d tram works along Princes Street. 
r::.io . ~ Significant progress has been made on the construction of the 27 tram vehicles 

~~0 
·~' with 19 complete and ready for delivery to Edinburgh. This part of the project 

n<-" 'I\. represents 11% of the original project budget. 

• The diversion of utilities has resulted in a significant enhancement of the utility 

assets in the City including faster broadband services and cleaner water 

supplies. 
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-~" 
«"' 

• The primary reason for undertaking these diversions is to ensure that tram and 

other traffic are not disrupted as a result of utility companies servicing assets 
or reacting to emergencies in the future. 

• Costs related to completed design and land account for 12% of the project 
budget expenditure to date . 

• 
TSS to be 90% complete. 0o 

o' 
o"' 

~ ~-,· 

g .~<;:;., 
0' ~~ 

~ ~qj 

~ 
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9. Resolution - Delivery of the project beyond Termination 

Edinburgh 

Contingency planning work has commenced to identify the tasks required should a 

termination of the lnfraco contract result from this work to date. The following identifies the 

key workstreams that the team need to focus on over the next few months. 

9.1. Workstreams - to Sep 2011 

Immediately following any termination of the BSC contract, either through medi t1on or 
Termination of the contract and on the assumption that the delivery of the . ;c"bject is to ~. '\. 
continue and that it will be under the management of tie, a number of in1gr elated 
workstreams will be initiated with clear timetables, deliverables, decisi107r making criteria 
delegated authority I governance arrangements. These workstrearn':f~ re outlined below 

• 
• 
• 
• 

Ongoing works 

BSC Engagement 

~ ~ ,0 

r~ "''Ct, -.J ·~"-' 

• Communications and sta ~ lcler,t r:1·gagement 

A1 

engage with CEC officers. . an\(QSases these workstreams have already commenced and 
the joint deliberation 1e alz:.i~}CEC are being considered through a series of working 

::,..0 
The totality of these w $ 'kstreams is envisaged as being completed by September 2011 at 

addition to the_~ular reporting to the Tram Project Board it is envisaged that a regime of 

vO 
Thesej orkstreams will require the commitment of additional funding for the project in 
adyjgfe of clarity and certainty with regard to outturn costs, phasing and funding and in 
GJf vance of determination of either out of court settlement with BSC or litigation . 

. ~~~ 'tis not envisaged that there will be any new commencement of on-street works (East of 
q<-" Haymarket) until Jan 2012 [at the earliest] following the appraisal of the outputs from 

these workstreams. 
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9.1.1. Ongoing works 

Secure sites and assets - BSC have completed or parti.ally completed works at .a 

number of worksites along the route. For the most part these are off street but there 

are also incomplete works on the Forth Ports Estate in Leith. It is important that we :A 

public, fulfilment of our obligations to third parties (such as Network Rail, BAA a~ ·w · 

Forth Ports) and preservation of the value and integrity of the work which hasc9~en 
done. Q 

~ 
Completion of utilities - In any event it will be necessary to complete@~existing utility 
works underway including the recovery of betterment due from Slf~ ·and satisfactory 

already been settled). Over the next 9 months the s · of<{',til'ity works to be 

completed includes: ~ -!;,"'" 

• Telecoms cabling works • C 
• 
• 

SW abandonments 

SGN abandonments e, 't:-
• Limited remedi.al works ~ ~qj 

·~ 

significantly additional di 

Street. 0<:;::- ·~ 
e,<:. 00 

necessary or de irabl~ continue with as soon as practicable after termination have 

~1} 

• 
• ~(!~ are close to completion (e.g. Edinburgh Park & Carrick Knowe Bridges) 

ra:,'"' tram vehicles) 

o • Commercially sensible (e.g. Lindsay Rd works and Gogarburn surcharge) 
£i 

. 0'1) 

«' because it is commercially sensible to do so is closely related to the assessment of 

how close they are to completion. The test of commercial sensibility will in turn be 

dependent upon the willingness of existing sub-contractors (and perhaps Siemens) to 

engage in completion of the works concerned on acceptable terms (compared on a 

value for money and time basis to the reprocurement of the works concerned) and 

our compliance with public procurement law - see below. 
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Reinstatement and remedial works- In the event of termination there are 
reinstatement works which CEC would require to be carried out in the oh-street 
sections in particular in recognition that it is not intended to commence new on-street 
works till early 2012. It is also considered necessary to carry out the necessary 
remedial works on Princes St to mitigate against any further deterioration of the work ~ 
completed and on safety grounds Again, a jo.int assessment has been carried out wit_tt)'Q 

o"' 
9.1.2. BSC Engagement Q 

~ 
&~ 

Here the workstreams are predicated on settlement of all outstandin~ Jnatters under 
the lnfraco contract in the most satisfactory manner with due regar'irto the relative 

"' continuing uncertainty regarding the existing contra hi~ s,.ghorter for a mediated 
solution but could take many months under a for er . ,tnation and then litigation. 

g .~9, 

determination of our contract with ill be,,an accurate measurement of the value 

~Co 
Determination of exit pr um 911"?ion - Immediately as part of a mediated 
settlement or immedi .· folJ~Sding termination we will engage with the consortium 

recourse to th t® an~ uncertainties associated with litigation, and at what 

their respective legf!' advice on the strength of their case - ours is considered in detail 

consortiu :e,"atk to tie but it is unlikely that will be an attractive option to them. 

~~ 

co~ise of action would require a clear view of the person(s) representing the 
t?'nsortium (rather than the individual partners) and their level of authority to 

~Co conclude matters as a prerequisite. Any additional payment to the consortium is 
-~~0 unlikely to be demonstrable value for money for what has been delivered under the 

<:?"' contract so far- rather the relative attractiveness of such an action will be in 
comparison the prospect of uncertain and costly termination. 

Siemens- It has always been a strand of our efforts to resolve matters with the 
consortium to have continuing arrangement with Siemens for the delivery of the 
systems element of the project. Much of the proposed Siemens installation and 

DOC.N.0. VERSION STATUS DATE SHEET 

RESOLUTION 2.0 Final 22/12/10 72 

VVED00000641 0072 



Privileged and c.onfid.ential - prepared in c.ontemplation of litigation 

FOISA exempt 
Edinburgh 

associated design is proprietary in nature and constitutes the more complex 
engineering elements of the project and the critical interface with the tram vehicles. 
Siemens responsibility f.or ensuring their installation is ready to operate, is reliable and 
then maintain it in the initial years of operation will be the most difficult element of 
the BSC contract to replace in a reprocurement - see below. 
Siemens behaviour has not been exemplary throughout the disputes - as Bilfinger's :A 

finding an acceptable way forward. They must bear a significant part of the <Y' 
responsibility for the consortium's failures including design production, mana~ "~ ent 
and integration. Their proposed increase in price as part of Carlisle (relative J!J the 
original contract pricing) has little justification. However we must be ope~ o whatever 

tests. <b 

0~ 

maintenance contracts will b: novated back to t1 ~ he ~ ent of term1nat1on. CAF are 

r~ . 0:, 
-.J ·~"' 

• To date we have spent £47m un ce,'the ~~F supply contract out of a total 
contract sum of £58m. We h ake ~ d·~livery of one tram vehicle and have 

Spain. ~ ,,_-(.~ 0 ~.:( 
• If on termination we notizt~e title to the completed trams and novate the 

o We wil e sp~ na £47m and have very little to show fo.r it other than 
the tra Qt~elivered to .Edinburgh. 

o e a..s.'i~mption we could make a competent call on the CAF 
p rfo r.@~ nce bon.d (which seems unlikely as CAFs performance under 
the .,,T5A has been very good) we would realise a maximum of £2.8m (5% 

~~he contract sum). 
Vo~ We would have the prospect of seeking to recover the lions' share of 

e;O consortium and undertaking an uncertain reprocurement of tram 

~C. vehicles for the Edinburgh Tram Project. 

0 '<> • Our assessment of the current demand for tram vehicles is very strong and it is 
~0 thought that new vehicles may be as much as 50% higher than the price which 

. ::,,~0 we secured through the CAF procurement. This is being explored with PwC 
q<-" who are also advising tie on potential leasing options for the additional trams 

not required to operate a service between Airport and SAS. 

• To operate a tram service from airport to St Andrew Sq we have determined 
that we would need 17 out of the 27 tram vehicles - the best outcome in the 
circumstances would be one where the 10 tram vehicles which are not 
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required to run the airport to St Andrew Sq can be leased to another operator 
until such time as they are required to operate a service to Newhaven. 

• We have had encouraging discussions with Tfl regarding the possibility of 
leasing a number of the surplus trams for use on Croydon Tramlink. In terms of 
capex the entire 27 trams would still be counted as sunk expenditure even if 
we have a cash income over the period of any lease as a return for that ~ 

• A complete disposal of the 10 trams which are initially surplus to require~ ,nts 

would also be an attractive option from a risk management perspective "" 
]!-., 

• The timing of engagement and negotiation with CAF on the terms 01 'tlhe 
novation back and discussions with both CAF and Tfl on the terP;!~ f a leasing 

0 

of the vehicles are then leased for 7 years at ·~ ~u~,l,yield of 7.5% to another 

2017. g ~~ 

The immediate engagement with C uJ~ !'cus on: 

~ t§3 
~ . 

• Resolution of outstandi om,~~c; rcial impact of project delay on their 

us - to mitigate a · ·. tteefpt by them to lean on us commercially) 

• Arrangements sto~ e and safekeeping of the tram vehicles 

• 
work a ste~$}1nitially. This in turn will be highly dependent upon the 
extent to wh,i:e~ completion of the depot and related track work and systems is 
part of lnJ:e-r~ Works by existing subcontractors (and perhaps Siemens) or in 
the ev~o~i1eeds to be reprocured. 

V(.i~·hout related maintenance obligations) which are surplus to the number 

0 
(J equired to ope~ate a service from airport to St Andrew Sq - the assumed first 

ra:,'"' phase of operations. 

(;>o 
0cf 9.1.3. Reprocurement 

·~ -~ 
<:?"' In parallel with the Carlisle negotiations we have been assessing the possible outcomes 

from a termination of the current lnfraco contract and delivering the project on a phased 
basis beyo.nd procurement. The workstreams we would undertake beyond termination to 
undertake such a reprocurement exercise are described at section 8 below. The base 
programme assumptions are indicative and dependent on procurement timescales and 
on no legal challenge being made by BSC: 
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• Airport to Haymarket physically complete by Dec 2012; 

• Airport to St Andrew Sq complete and open for revenue service by Dec 2013 
(respecting the principle that we will not work on Haymarket to Lothian Road and 
Waverley Bridge to St Andrew Sq concurrently), and 

• Remainder of project to Newhaven procured and constructed progressively from ~ 

operation of airport to St Andrew Square. 6" 
,"" 

0 

although it would appear most .of these arrangements are on the basis of J.,f:{ers of intent 
or limited orders to proceed and consequently without collateral warra~ i~s to tie. 
Following termination we will review all existing sub-contractor arra. '€ment to assess 

existing contractors may be used to complete Interim s a;r::iW or form part of the 
overall reprocurement strategy if: 

,0 

• It is compliant with procurement la d<:~~and 

• 
. 0(:, . 

Complete Design or Redesign - we · al ~!'ety engaged Scott Wilson in an exercise to 

audit t~e stat~s of the design co e~:(.~,Wlnfraco and SDS. Follo"."ing ter~ination we 
would 1mmed1ately embark on xe r:c:.i~se to procure the completion of an integrated 

Works). We would do thi y eir ~ r: 

• Novati (i SDS,,Jif~ck to tie 

• 
• Re-procu ~e"a new designer 

~1j 

0
~ tween the on and off street sections: 

-~~ 
«"' • Off-street -where substantial work has completed or is in progress and where the 

timescales and uncertainties associated with redesign and consent/approval 
thereof is likely to be unattractive in terms of impact on outturn cost. 
Nevertheless opportunities exist e.g. with respect to the requirement for retaining 
walls not yet started, drainage specification and trackform through Edinburgh 
P.ark. 
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• On-street - where an assured trackform design has not been delivered by BSC and 

where the nature and extent of road construction will have a significant impact on 
outturn costs and programme. tie has engaged Scott Wilson already through the 
TSS Contract to review options for oh-street trackform design. 

Development of Reprocurement Strategy and Phasing- Initial workshops have taken :A 

Sweett to assist with this exercise. Fol lo.wing a mediated settlement or termination f!je 
would embark on full development O·f a strategy with the assistance O·f Cyril Swet:5~d 
legal resources. Q 

. ~ 

Q 

develop and refine a reprocurement strategy which would not in an~ &!e involve any 
further on street works until Jan 2012 - the attendant costs incluq1!)fredesign where r,, 
necessary are acceptable to CEC. At the end of the 9 m p~ iotl a ,gateway review will 
be undertaken to determine validity of reprocurem ra .e.gy and costs thereof 

g .~°-1 
The essential characteristic.s we envisage t p.r ~~ement strategy having and the 
principal challenges to be overcome ar 0 ollo~ s: 
Essential characteristics 

• Packages 

• 

~ ~'lf 

~ 

• First operatio steflfl,to St Andrew Sq 

• e, ~ 
~1} 

Challenges to over om~ 0 
'V 

; ' 
~ 

• Procur~ ent law with sub-contractors I Siemens 

• 
• ~terns using Siemens kit 

~ Secure outstanding consents and approvals 

c:>:0 • Programme & phasing 
r:.U • ,,,~ Integration 

~~'Cl ·~ 
«'" These challenges change dependent on whether we find a mediated settlement to the 

lnfraco contract or embark on a Termination route for lnfraco Default. 
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Operational readiness planning 

There are a number of operational planning activities which will continue as follows: 

0 

-~" 
«"' 

• Design support - the finalisation and/or taking on of the design by a new Designer 

• 

work will each require to be analysed and scored from an operations and0 ~ 

<'<~ 
• Interim wo.rks support - as discussed below, the interim works o ,~·r the 

• 

• 

• 

opportunity to achieve limited tram operations in the shorter , ossible time but 

will require operations and maintenance personn I wor~ g ithin a safety 

r" -!;,"'. v ,o 

storage or being used to a limited ext~ req,u.:.!):'e0man.agement in order to retain 

contracts me · 

the Client· 'o' 

configur~cfn between systems, the trams, the track and the civil works increases 

inc_sITT1se the role played by CAF in this regard, however the ultimate responsibility 

i'!:P9 achieving a satisfactory outcome on this will be heavily on the Client 
~ 

Tram vehicles project management- whilst the production of the tram vehicles in 

the factory is nearing a conclusion, the integration and configuration of them to 

run satisfactorily in Edinburgh has yet to be undertaken. It is imperative that they 

are tested and proven on the infrastructure in Edinburgh at the earliest 

opportunity in order not to degrade sitting in storage and to identify and rectify 
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q 

any defects that have not yet emerged, and to setup the infrastructure and 

location specific elements; 

• Tram vehicles lease management - the tram vehicles are likely to require 

modification in order to make them compatible with an alternate infrastructure, 

they will then require to be tested, commissioned and configured for that Q~ 

other operator will require to be audited on .a regular basis in order to mair.t!«a1n 

the value of the leased asset; QO 
~ 

• 

award a contract for the supply of the equipment, the first pha,~ of the supply 

to manage the manufacturing, testing an.d com ioni g)of the initial batch of 
. . 

equipment for the first section of tram route . nte1c-,public service. 
,0 

Communications and stakeholder engageme .~<;:!, 
0' ~~ 

activity. Work is already un ay t Q)rdentify how best to deploy the team on the 
(,..} 

following core activity ar . ·~ 

~1} 
::,..0 

Branding 

One of the prioritie,~, wi 'I be to maintain confidence in the trams as well as keeping high 

the awareness t ~~~hey will be coming to the City. To this end an assessment is 

underway oft ~ key infrastructure points including park and ride, overhead poles and 

structures J h1ch can continue to be branded in keeping with other Citywide marketing 
. "'o . campa1 KlS. 

1>."' . 
1i ia,daition the exhibition material from the tram vehicle is being redesigned currently as 

0~ mobile and flexible public information unit which will promote the tram in a range of 
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Larger exhibition material and schools programme 

There is a still a good deal of work to be done on the larger exhibition which is due to 

take place in the City Museum in 2012. The collation of all the necessary material and 

cataloguing of this will continue. 

also be piloted and promoted through some of the City libraries. o'-
o"' 

. ~Q 
Day to day activity with press and media explaining the whole integrate.~?t:ransport story 

one of the highest scrutinised projects nationally in canst uction4'.~ms and therefore 

gaining and maintaining confidence with a broad ran · med{~ politicians and 

stakeholder groups will take the largest proportion . im,e0m ongst the team. Also the 

broader task of mending relationships with ma · ke ,i taer and business ,groups is 

likely to be very intensive. '!-.. ~!J 

~0 c} 
e, 't:-

9.2. Management arrangements 

~ ~qj 
A~ 

It is reco.gnised that there is the ntk¢•fbr a number of workstreams to be in play post 

· ina@n as described above. The impact of this is being 
G 

any mediated settlement or 

reviewed and an organisa · al st_(lllcture being developed. At present this is very 

.t O 
change slightly over the)'lext few months and a more radical re-structuring developed as 

Ji ' 
the future becomes,Qlearer. N-;., 

e,~ 
Since April i~~ ·· we have had a decrease in employee numbers (including secondees). We 

had 97 nij11oyees in April; in December 2010 this has decreased to 74 employees and 8 

secor;id'ees, a total of 82. This will decrease further in January 2011 to 71 employees and 8 
'O' 

s~g~ndees resulting in a new total of 79. 
,,,,9) 

~~'Cl ·~ 
«'" 
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Edinburgh 

The Tram Project Board will continue to meet every 4 weeks to review direction and 

monitor costs and programme associated with the option adopted. 
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10. Conclusions & Recommendations 

10.1. Conclusions 

open to interpretation resulting in many being the subject of dispute between th~ '"" 

~Q 

has been no improvement in the behaviours being demonstrated b~~ ttsc and indeed 

new personnel on both sides, they now seem to hav . rn~Q fo the previous level if not 

. c; 
~ 

The results of DRP's and adjudications on c · L act s0 rms have not always been conclusive 

being used in day to day contra . mi~ t ation. However, they have de facto saved the 

taxpayer tens of millions of P. ds. ~ nere associated with works which were stalled due 
G . 

to alleged tie Changes, ti re ~ le to issue associated Cl.ause 80.15 instructions to get 

e, " ~1} 
!0 . 

Generally, BSC have co~ l·nued issue Notification of Change for alleged Changes and been ,, 
slow to provide Es:ti~ ates. They have also continued to use Clause 80 of the lnfraco 

opposed to~ ~ se 65 which requires them to continue to work. 
e;O 

The r,gie "'all management of prog.ramme and design management by BSC have not seen 

a~ i·mprovement since March 2010 and the Open for Revenue Service (OFRS) date has 

·~ . ·~ 
«'" 

A number of workstreams have continued since the TPB in March 2010 and are reported 

on in Section 4 of the report. Section 6 outlines the options available to the project. The 

options now facing us are: 
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• Enforced adherence 

• Revive Carl is le 

• Terminate (mutual and contentious) - followed by cancel, postpone or carry on 

with the project 

• Mediation 

10.1.1. Enforced Adherence 

~'\ 
c,O 

o' 
o"' 

the contract and abiding with DRP/Adjudication decisions. 0~ 

r-~ 
r,.'°(-' 

This could end in BSC compliance or, a stronger case te GQ:1•i.riation or, continued 

deadlock. There are a number of factors to consi n t his. option which includes: 

• 
• 
• 
• 
• 
• Political patienc 00 c,O 

• tie and CEC t re5:·j·1~ ce 0 . 
'o' 

10.1.2. Carlisle 
-0 

; ' 
~ 

The l.atest positio~ t~om BSC would mean Airport - Haymarket for £640m by end 2010 

consider i~ [b"l>de: 

o(J 
~ 

1J1 • Trust 

:.~
0 

• Ambiguous contract doesn't disappear ;~ 
<(' • Procurement risk 

More recently, a letter from the lnfraco (25.1.20/RJW/7586 dated 2 December 2010) 

suggests mediation on a concept of Project Carlisle. 
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-~" 
«"' 

It may be possible to use mediation to reach a settlement on the lines of Project Carlisle, 
but as the signs are that there is disagreement between lnfraco Members as to what may 

be an acceptable settlement it is likely that the settlement would be substantial less 
favourable than the parameters placed on Project Carlisle. 

10.1.3. Terminate 
~ 0-Q 

~(J 
..._{O 

tie has now issued 10 Remediable Termination Notices and rejected 4 of th ,. 0 
rectificati.oh plans received back from BSC. tie is now in a position to proc.e..si to issue 
.a Notice of Termination to bring .about a contractual end to the lnfrac!iKC~ ntract. This 

9:,¥' 
1) Mutual agreement O" 

• 
• 
• 
• What will it cost us to fi . (wh~ design will we use) and how long it 

2) 

c. 
1>~ 

00 

• 

ii~ 
~"> 

e;O • 

• 
• 
• 
• 

will take. o{;;, 
~ ~ 

0 

~ ~'lf AQ 

c, 
at a(~' the essential elements of our case 

.~ re our strengths and weaknesses 

. if;. o What is the possibility of an out of court settlement 
~ 

Risk .of BSC seeking judicial review and interdict 

What do we do with the Trams 

What do we do with SDS 

What do we do with the works already started 

What do we do with the remedial works required 

tie and its advisors have been, and continue, to collect the body of evidence to defend 
any litigation. Additionally, tie plan to test the breaches through DRP which will give 
further confidence in tie should a forced termination of the lnfraco contract be the 
only option left. 
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The use of issue of RTN's, whilst seen as a mechanism to terminate the lnfraco 

Contract, if required, was also seen as a mechanism to exert commercial pressure on 

BSC which could lead to a successful conclusion being reached through Project Carlisle 

or alternatively might lead to BSC being inclined to discuss an end to the lnfraco 

Q~ 
00 

Following termination, there are decisions to be made on the future of the proje€j-
"' 

Contract. 

Cancel 

• 
• 
• 
• 
• 

What re-instatement works 

Dismantling project management structures 

Tram Acts 

Vehicles 

Land ~ ~ 

Postpone • C 
• How long? 

• What re-instatement wo 

D. 1· . ~ • 1smant 1ng proJect get"l<l~_,,t structures 

• Tram Acts 

• Vehicles ..r:.,~ 
d 

r'9 c;O. 
• Lan :v 

Continue ~0 ~0 
1:r 

• Sta - ,t j l late summer 2011 

• ClosrC~ut I nfraCo contract , ' 
• .J?B3,n re-procurement 

~,~ Continue with interim and remedial works 

• Costs 

• Report back to CEC for go/no go 

~ 
~Q 

- 0~ 

() 
0" 

0 
~ ~~0 

• Stage 2 - following late summer 2011 

·~ 
«'" Meantime, risk O·f interdict by BSC remains. 
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-~" 
«"' 

10.1.4. Mediation 

Over the past few weeks, BSC has intimated that it would be willing to undergo 
mediation for the range of the disputes over the lnfr.aco Contract. A proposition has 

been made and motion agreed at full Council in respect of mediation between the 

parties to see if a n:iediated solut'.on can be found. tie formally con_tacted BSC ?n ;Q'\ 
22/11/10 who are 1n favour of this approach. CEC have also met with BSC to d1scussc,O 

• 
• 

BSC complete airport - mid point terminus, or 

BSC leave in an orderly fashion . e:,V' 

0 

~'Q 

style - fast and commercial or in a slow and det · n:ia, "ner. The preparation for 
mediation is key and will include a) what do . . o ,, ,·~ok like, b) resources and 

parties involved and c) governance. '!-.. *~ 0 

~0 d' 
e, ~ 

10.1.5. Re-Procurement . . 

~ ~qj 

tie has commenced work o · ran~A,.,of options available for reprocurement and 

be realised - mediated tbe,Wise. The range of this includes completion of design, 

reprocurement, an sta~itient or remedial works and organisation required to 

<o'Q 
tie also continues t&follect the body of evidence to support any DRP or forced , 
termination ari~~ lso to support any other legal/commercial workstreams. 

~· 

00 
~o ra:, 

1;,oe.i 
,s::,.' 

e;O 
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10.2. Recommendations 

It is recommended that: 

1. tie enters into ~ediat'.on_ with BSC. . . Q~ 
2. The scope of this med1at1on to cover options for an amended scope of the proJect (JO 

along the lines of Project Carlisle or an agreed termination of the lnfraco Contract.. ~ 
3. The mediation to be short form with legal agreements reached at the end of -e' 

mediation. All agreements to be subject to Full Council approval. ~ 

4. The mediation result to be presented to TPB following an outcome on 1~"9:iation. 
5. Continue with enforced adherence of the lnfraco Contract in the sho i:t~'erm. . . u• 
6. tie to continue to work on the scenarios for re-procurement follo, ini any mediation. 

Recommendations on workscope along with budget re uireni,e: , 'Pfor the first 9 months 
of 2011 to be presented to the TPB once the outcom mef~ ia'tion is understood. 

• Any proposals for re-tendering should be pr te~o f>' TPB before they commence 
and stagegate review hel.d before any n str,ty:4:ion contracts awarded. 

• Before any new construction contracts~ a~ca d, all design shoul.d be 

• Before any new construction co acts.e:[," awarded all third party agreements 

7. Work should continue, rega ss ~~ ffie output of mediation, on the review of SDS and 
potential for legal actio.n poo i:Jfesign services throughout the life of the SDS 
contract. e, ·~ 

8. Work should conti 
litigation assoc· witbf,g contentious termination of the lnfraco Contract by the 

0'-
parties. «" 

~, 

c. 
1>~ 

0 

~llf 
e," 

~,?J 
~ 

00 

• I,+, ·} tie ~ · .,~1 . 
• ~ :~

11 December 2010 
q\ 
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