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Witness Statement of Jennifer Ann Dawe
My full name is Jennifer Ann Dawe. My contact details are known to the Inquiry.

Introduction
1.

My role in the Edinburgh Tram Project ("ETP") was as a councillor on the
City of Edinburgh Council ("CEC" or "Council") between 1997 and 2012. I
was Group Leader of the Scottish Liberal Democrat ("SLD") Group from
1999 onwards, and Leader of the Council from May 2007 to May 2012.

2.

I am retired from paid employment. I do voluntary work for three
organisations.

3.

My curriculum vitae is attached as an annex to this statement.

My history as a councillor
4.

I was selected to run in an October 1997 by-election for the Gyle ward in
the west of the city. I was elected as a LO Councillor at that by-election
and re-elected in each election thereafter until 2012. Under the unitary
system, from 2007 my ward was enlarged to Drumbrae/Gyle. Councillors
are also referred to as elected members or just as members in some
cases. The different political parties on the Council were usually referred
to as groups rather than as parties. Each group would have a leader. The
SLD Group held an annual general meeting ("AGM"). I was first elected
as Group Leader at the May 1999 AGM and was re-elected at each AGM
thereafter until 2012.
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5.

During my time in the Council, I probably sat on all of the Committees
with the exception of the Planning Development Sub-Committee. The

Committees that I sat on varied during my time on the Council.
6.

Over the time I served as a councillor, there were changes to the party in

power (also called the "Administration"). Initially it was Labour that was in

power which continued up until 2007. Their majority became very narrow

when, in 2005 or 2006, Labour Councillor Steve Cardownie defected to
the Scottish National Party ("SNP").

7.

Between 2003 and 2007, the SLD Group was the largest opposition party

and so, in effect, functioned as the opposition to the then Labour

Administration. Between 2007 and 2012, the SLD and SNP were in

administration as a coalition and I was Council Leader (political head of
the Council).

8.
9.

The Council now has a Labour and SNP coalition administration following

the 2012 election. I have not sat on the Council since the 2012 election.

I was also on a number of different boards throughout this period due to

my position as a councillor and as Council Leader. I was also made a

Bailie of the City when the bailieships were reintroduced in 2005 and

remained a Bailie until 2012. This is a civic post where I acted for the
Lord Provost (the civic head of the Council) when they were unable to

deal with various engagements.
10.

As a result of my being a councillor, I was elected as one of the

representatives on the Convention of Scottish Local Authorities

("COSLA"), which is a forum for Scottish local government authorities

and politicians. I was on the Leadership Board of COSLA due to my role
as Leader of the Scottish Liberal Democrat Group on COSLA.
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In opposition (to 2007)
11.

Prior to 2000, there was a Transport Committee of the Council. At that

point, much of the discussion was to do with congestion charging and the

Local Transport Strategy ("LTS"). Transport Initiatives Edinburgh ("T IE")
was set up in 2002 to deliver on the L TS. Information about the L TS and

about T IE's activities would have come to the Transport Committee and

would also come to Full Council.
12.

Transport was never one of my main interests, but I did listen in to some

of the meetings of the Transport Committee. I was not a full member of

that Committee.
13.

The Labour Administration introduced a cabinet system of government to

the Council in 2000. As such, between 2000 and 2007, committees of
councillors were replaced with government by a group of administration

councillors acting as an executive grouping ("the Executive"). As such,

the relevance of membership of committees becomes more difficult to

assess and was somewhat diminished. For that period of seven years it

was principally a one party led cabinet system of government within the
Council. There were Scrutiny Panels of cross-party members but their

input to policy was very limited.
14.

This system made it quite difficult to get good information on a number of
issues, including on transport matters. The reason that we were able to

introduce a (streamlined) committee system in 2007, when we formed

the Administration, was that we were not the only ones that found it

difficult. Labour backbenchers also found it difficult because the main
decisions of the Council tended to be taken by the Executive, a small

group within the Labour group.
15.

Full Council meetings were the main place where reports came to, but

there was not the same opportunity at Full Council for questioning as
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exists under a committee system. There are sometimes Council Officers
present at Full Council Meetings who welcome questions, or sometimes

a visitor (for example an expert or consultant) may attend and councillors

can ask questions, but in general Full Council is a rather more formulaic

process. The Lord Provost calls upon councillors, but you have to 'catch

their eye' and it is not the same as a smaller committee where people

can get into a Jot of detail on one topic. The ETP was just one of literally
scores of big topics that would be on Full Council agendas each time it

met.
16.

By Council Officers, I mean the staff of the CEC. Council Officers

belonging to different departments or team might be referred to by their

team (ie Legal Officers or Finance Officers). The heads of departments
and the Chief Executive are sometimes referred to as Senior Officers.

The CEC has various departments which are headed up by senior

Council Officers. The overall leader is the Chief Executive of the CEC.
17.

In opposition, we were not responsible for setting the strategy of the

Council. Our duty at that point was to come to our own decision about

whether we would support decisions or not. We had to make sure that we

had briefings from all the relevant people so that we felt well informed

enough to be able to take decisions.
18.

In terms of the ETP, it obviously was a huge project and took up a lot of

everybody's time and effort. When councillors deal with any topic in the

Council, they all have a duty to come to a decision about what they feel

about the papers presented to them as councillors. As a political group,

we had a lot of group discussions and we would reach a conclusion as to

what our view was.
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In administration (2007 - 2012)
19.

In 2007, following the first single transferable vote ("STV") election, the

SLD returned as the largest group on the Council. The SLD and the SNP

formed a coalition after these elections. We had a lot of discussions with

all parties before we went into coalition.
20.

This was documented in a written coalition agreement ("Coalition

Agreement"). It set out what our manifesto was going to be and what we

aimed to deliver. This document was signed and lodged with the Council.

We also had a private agreement between the coalition parties. This set

out the logistics of working together - the timing and attendance at

agenda planning and preNmeetings for Full Council and Committees;

press protocols; liaison with the Chief Executive; joint briefings, Group
Meetings and Away Days; attendance at conferences; conflict resolution,

etc.
21.

The Coalition Agreement did not relate to the ETP. When the SLD

became the largest party on the Council, we had discussions with every
group about a possible coalition. One of the key discussions that we had

with the SNP group was about the tram. Up until 2007, the SNP had only

had one councillor in Edinburgh who was adamantly opposed to the ETP
(Steve Cardownie).

22.

The Scottish Government Elections were also held in 2007 and the SNP

had gone into the election period with a manifesto that was anti-Tram. It

was clear that we had very differing views on it because the SLD group

had always been supportive of the ETP. There was a conscious decision
that there was enough in common to warrant going into Coalition with the
SNP.

23.

As such our agreement was based around the S LD manifesto, which was
much more detailed than the SNP equivalent (as it was a very new
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group). Most of them had never been in elected office before and they

were pretty much prepared to go with our manifesto. That became the

basis of our Coalition Agreement, but we specifically excluded the ETP
from that agreement.

24.

As the Group Leader for the largest political group on the Council,

became the political head of the CEC - known as the Leader of the
Council or Council Leader. The Deputy Leader of the Council for this

period was Steve Cardownie of the SNP. Gordon Mackenzie and Phil

Wheeler of the S LD both occupied the positions of Transport Convener

and Finance Convener at different times during the Administration. The

role of the conveners was to chair committees, and to act as

spokespeople and 'lead' councillor on particular topics for the group. For

the parties who were not in Administration, they would appoint a
spokesperson who would play a similar role (ie the Labour Group had a

Transport Spokesperson).
25.

Very soon after becoming the Administration, we reintroduced (as we

had said we would in our manifesto), a committee system of government

within the Council. This meant that committee membership became

relevant again. We also made it possible, as far as we could, for all

political parties to have members involved in it proportionate to the

number of councillors they had. Every committee was a cross-party
committee.

26.

Committees covered a number of different policy areas. There were also

some committees which had a more overarching role such as the Policy

and Strategy Committee ("PSC") and the Audit Committee. Each

committee, except for the Audit Committee, was chaired by a convener

that would be from the governing party or coalition. Committees could

establish their own subcommittees.
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27.

From 2007 onwards, I was Convener of the Policy & Strategy Committee,

which was an overarching committee made up of all of the conveners of

individual committees and senior councillors from different parties. The

Council Leader and Deputy Leader were also, ex officio, members of all

of the other committees though we would not necessarily attend all of
their meetings.

28.

There was a Transport, Infrastructure & Environment Committee ("T IEC")

which would have been the main one that received reports about the

ETP. There was also a Tram Project Subcommittee ("TPS") established
under the T IEC.

29.

There were a lot of briefings from the Council's Chief Officers and
occasional briefings from T IE. The frequency of these T I E briefings

varied.
30.

In terms of the ETP, as the party in Administration we had a different duty

from when we had been the Opposition. We were pursuing a decided

strategy rather than scrutinising or objecting to the strategy that had been

set by the previous Labour Administration.
31.

At the core of our responsibilities, however, it was still a question of

getting what information we could, assessing that information and coming
to decisions about it. It is important to note that councillors are not
'operators' of the policy of the Council. We are the ones that set the

strategy and monitor how it is being carried out but we do not actually get

involved in the day-to-day running of the Council. We can comment if we
think that something is happening that should not be but we do not get

involved in the day-to-day business of the C EC.
32.

There is a guideline in the Councillors' Code of Conduct (the 2010

version of this is CEC02086749) at paragraph 3.4 which states: "Your
role is to determine policy and to participate in decisions on matters
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placed before you, not to engage in direct operational management of
the Council's services; that is the responsibility of the Council's

employees. " In Annex C , it states: ". . . employees are accountable to line
managers . . . ". Councillors do not get involved in the relationships

between a Council Officer who is the Head of Department and their staff.

What I mean by this is that council lors ask questions of and work through

the heads of the different depa rtments within the C EC rather than going
directly to individual staff members.

33.

This division of responsibilities between councillors and Council Officers

means that some of the questions put by the Inquiry are quite difficult to

answer.

Transport Initiatives Edinburgh and Transport Edinburgh Limited
34.

35.

I am familiar with the two Counci l owned companies involved in the ETP:
34. 1

Transpo rt Initiatives Edinburgh ("TI E") ; and

34.2

Transpo rt Edinburgh Limited ("TEL").

I was not , while I was a councillor or Council Leader, a member of the
Boards of Directors of either of these companies.

Councillors and the Edinburgh Tram Project (ETP)
Training and experience in relation to the ETP
36.

I do not have any qualifications or experience in matters like civil

engineering , acco unting or contracts, all of which became very impo rtant

in the ET P context. ln terms of legal matters, I have some limited

experience in dealing with socia l security law, ana lysis of documentation

and representation at tribunals as a former Welfare Rights Officer.
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37.

I did not know a great deal about transport. But councillors do not have to
have qualifications in any specialist area to be a councillor - they simply
have to succeed at the ballot box.

38.

For most topics, including the ETP, councillors relied very heavily on the
advice of our Senior Officers and any additional people that the Council
Officers thought could assist in advising us (ie external experts,
consultants and lawyers).

39.

I do not believe we really received any specialist training or guidance
about the ETP. I can remember some specific training given to members
of the TIEC in relation to Traffic Regulation Orders ("TROs") due to a law
change, but that would have been relatively late in the process in around
2009 or 201 0. Our first Transport Convener Phil Wheeler did have a
background in accountancy.

40.

In terms of training fo r junior councillors regarding the Council, its
structures and bodies such as Council controlled companies, I did not
receive any training at the time I joined the Council. However, this was at
a by-election and there may have been some training following regular
elections. As Group Leader of the SLD, I personally organised training for
aspiring councillors and for councillors who had just joined the Council.
At some point, however, probably after the 2007 Election, councillors
were given more specific training about council structures. This was
organised by the Council Secretary (a Council Officer responsible for
much of the CEC's administration).

41.

l t is very difficult to know what training or guidance would have been
helpful or could have been given other than putting councillors through
something like civil engineering degrees and accountancy courses. We
could always ask anybody from the Council (from the Chief Executive
downwards) any questions. I had a lot of meetings with various people
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where I could ask about specific things. Usually the documentation and
briefings that we got were written or delivered to us in such a way that

they were understandable to a lay person.
42.

Councillors also sat as members of the boards of Council controlled
companies. I seem to recall that the Council Secretary organised

introductions for councillors so we were made aware of what our duties

were as a board member. I can recall that, when I joined the board of the
Edinburgh International Conference Centre ("EICC"), there was guidance

given on where your duties to the board lay. As a board member, your

duty lay with the Board and as a councillo r your duty was with the

Council. The interaction of the two roles could sometimes be difficult as
something you were told in a board meeting could not then be referred to

in a later Council meeting if it was a confidential matter.
Political positions on the CEC
43.

I think from the beginning eve ry political group except for the SNP (who

did not have any councillors at the very start of the ETP in 2002) was in

favour of the tram. I suppose that the quality and extent of suppo rt would
have varied within the g roups, but in general the S LD, Labou r ,

Conservatives and Greens (once they joined the Council in 2007) were

all supporters of the project .
44.

The SNP were always aga inst the ETP , but the numbers within the

Council we re such that you could always get something through with a
mixture of support from the opposition pa rties despite SNP opposition.

Much later on in the project all sorts of issues arose which caused some

political differences to emerge, but in genera l most of the parties were

suppo rtive.
45.

The SLD Group did not have a whip though we had discussed it many

times. The re was a process of "agreement by consensus" which we went
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by. Within SLD Group meetings we would have quite deep discussions
which were sometimes contentious. However, nobody in our group was
ever actually 'whipped' to be a supporter of the tram when it came to
making decisions at Full Council or in committees.
46.

I do not think the Greens had a whip but the other parties (Labour, SNP
and Conservatives) all did. The whip would presumably exercise some
sort of control over their members' voting. I was never very sure exactly
how their 'whipping' systems worked.

47.

There was nobody within my group who dissented. There were some that
were more ardent than others. Occasionally there might be somebody
with a bit of a 'not-in-my-back-yard' attitude because they happened to
be next to a tramline or a potential tramline, but in general my group were
all supportive of the tram.

48.

If a member of my group had voted agai nst the ETP, I would have had no
power to do anything. There were some issues, not related to the ETP,
where I had to have quite serious one-to-one talks with councillors. I n
most cases I was able to discuss the issue with the person and they
ended up either voting along with the rest of the Group or leaving the
Council Chamber if it was in a Full Council meeting. That did not happen ,
as far as I can recall, with a n y of the decisions about the tram. If i t had, I
would have suggested that it might be more discreet if they just
happened to not be in the Chamber at the time rather than putting
forward a contrary argument or motion or voting with another group.
Suspension was probably the most likely sanction fo r those groups that
did have a whip. I am aware that one Conservative councillor, Kate
Mackenzie, was suspended for failing to vote with her group.

49.

I suppose there was an inherent difficulty from the fact that we were in
coalition with a group who did not support the tram. For a time, the SNP
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were set upon reminding the other parties that they had not voted for the
project. There did, however, come a point when the SNP conceded that

the time for protest had passed and they no longer attempted 'wrecking'

amendments every time the tram came up for a vote.
50.

I think the most difficult situation probably arose in 2011 when local

government elections were looming. In the last year of its existence the

Co uncil always becomes a much more contentious place and gro ups will

try to make political capital out of anything. At that point , the tram

became one of the political 'footballs' that was being kicked around. As

such, we had Labour and Conservative co uncillors (who were

supposedly supporters of the tram) p utting fo rward amendments to

motions in Full Co uncil meetings that were designed to halt the ETP in
one way or another.

51.

However, apart from when it got to that stage, there were enough

supporters of the ETP within the Co uncil to not make it particularly

politically contentio us. Within each group there were some members that

we knew were very suppo rtive and some we knew were a bit more
reluctant. Sometimes, it was pretty obvio us from the body language at
Council meetings who those were.

52.

There is one other internal matter. Beca use the SNP were not s upporters

of the ETP, it did cause some difficulty with briefings from Co uncil

Officers . The Chief Executive of the C EC met the Council Leader and

Deputy Leader at least once a week and often more frequently. The ETP

was generally not on the agenda at those meetings - none of the Chief

Executive , Co uncil Leader nor Deputy Leader wo uld have put it down as

a point to be discussed . Instead I would have separate meetings w ith the

Chief Executive when it concerned the ETP.

Page 12 of 280

TRI00000019_ C_0012

53.

Similarly, the Coalition Groups had quite a lot of joint briefings on various

matters. It did reach a point where, because the SNP accepted that the
ETP was going ahead, we had joint briefings where everybody was told

exactly the same.
54.

There was a point near t he beginning, in 2007 especially, when we did

not know if the money fro m the Scottish Executive would be forthcoming.

With the change in the Scottish Government in 2007 (from a Labour

administration to an SNP administration) it was not clear whether money
that had been promised by o ne political administration in Holyrood would

be supported by the next, There was quite a bit of to-ing and fro-ing

between Members of the Scottish Parliament (MSPs), the SNP Gro up
a nd the Council. It was quite a tricky time and it caused some difficulties.

55.

The huge bulk of the money for the ETP came fro m the Scottish
Government and clearly MSPs had an interest in it. However, as far as

most groups were concerned there was not any interference in the ET P.

Nor did MSPs t ry to dictate to the Council. In my role o n the COS LA

Leadership Board, I had a number of meetings with the First Minister of

Scotland and other Scottish Ministers and there was no k ind of pressure

around the ET P. There were lots of conversations about it but there was

no interference.

Reporting, meetings and discussion
Council Staff
56.

There were quite a few Cou ncil Officers advising on different aspects of

the ETP. The Chief Executive obviously was the main point of contact,

but we a lso heard f rom the Director of Finance, the Director of City

Development and the Director of Corporate Services. CEC's Corpo rate

Se rvices department covered the legal side of the ET P. From about 2009
onwards, there was a team providing Legal Services and we had
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appointed a Head of Legal Services. There was more legal advice

(probably because it was needed by that time) . Legal Services fell under

the remit of the Director of Corporate Services , though the Council
Solicitor (later called the Head of Legal Services) was also an important

figure in their own right.
57.

Those were probably our main sources of advice, together with the main

Council Officers. Council Officers would advise us on what was

happening and give briefings using PowerPoint presentations and the
like.

58.

The briefings would be by heads of departments, though they had

probably got their information and presentations from their staff. There
was never any sort of feeling that we could not approach people in the

depart ments, but it would almost certainly have been expected that you

would go through the head of the department rather than directly to one

of thei r staff.
59.

In my role I would not have gone, I think, to less senior Council Officers

directly though people might have been referred to me by the Senior

Officers. For instance, the Director of Finance might have said that

someone in his department was a specialist in a particular area and

might have then asked them to talk to me about that issue. We were not

stopped from talking to or asking questions of anybody.
60.

While I was Leader of the Council, Tom Aitchison was Chief Executive

until the end of 201 O when Sue Bruce took over. I would have at least

weekly meetings with the Chief Executive tho ugh contact would usually

be more frequent and there were probably only a few occasions where

we only saw each other weekly. There were periods when I was Council

Leader where there were daily messages from Tom Aitchison's secretary

advising me that he urgently needed to update me on some issue. This
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could have been any of a range of issues from airport closures to issues

in schools or almost anything else.
61.

In terms of the other heads of departments, I did not have regular

meetings with them as the Leader of the Council, tho ugh they would be
brought in by the Chief Executive if he felt it was necessary. O ur

Conveners probably had more one-to-one meetings with relevant

Directors than I did. I trusted the Conveners to go about their b usiness,

which involved building links with the departments that were involved with

the areas that the Conveners were responsible for.
62.

When we came to power in 2007, there were a lot of the Senior Officers

who were approaching retirement. They had always worked under

Labour Councils and I think some of them were not sure how well they

would get on with a new administration, so we actually had a lot of

change at a senior level later in the term.
63.

The most senior retirements I recall were the Chief Executive (Tom

Aitchison), Director of Finance (Donald McGougan) and Director of

Corporate Services (Jim Inch). The Senior Officers in these posts had all

planned to retire during this period. There was also a change in the post
of Director of City Development d uring the co urse of the project.

Council and Group Meetings
64.

As to whether issues relating to the ETP were discussed separately or in

the co urse of other Co uncil business, it varied. ETP business would have

been a part of Full Council agendas and also the agendas for specific
committees. Further, we had n umerous opportunities to be briefed on the

ETP and those would be specific briefings on where the project was at.

All of the parties were able to request those briefings, and req uests were

usually made to the Chief Executive prior to the F ull Co uncil or a

particular committee making a decision. I would expect that each of the
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groups took the opportunity to have the issue included as a single item in

their group meeting agendas.
65.

Between 2000 and 2007, it was more difficult because no opposition

councillors were on the Executive, so the only formal time for

consideration was in the Full Council meetings. There were Scrutiny
Panels under this system, but I cannot recall them ever initiating

business regarding the ETP. In addition, the Executive could attempt to

hinder attempts at scrutiny by not allowing items to go for a scrutiny

review.
66.

Formally, the ETP would be dealt with amongst other business at Full

Council. The exception was a special meeting of the Full Council about

the ETP which was called a week after a major situation with the project

in 20 1 1 (at paras 799 - 805 below). I think I can recall only one other

incidence in my whole time in the Council when there was a special

Council meeting - they were extremely unusual. Other than that I cannot

recall any other times where the ETP was the only item of business.
67.

In terms of the context of Full Council meetings generally:
67. 1
67 .2

They took place about 1 0 times a year, and there was a four to

eight week gap between the meetings .

Full Council meetings could last a very long time depending on

the length of the agenda and the deputations (groups who
wished to speak) that attended . It also depended on how much
opposition there was to motions. I think that, at times, the Labour

Group took a deliberate decision to put forward an awful lot of

amendments which had to be debated and voted on. There were
meetings which started at 10 am, but where the actual business

proper did not start until after the lunch break because there
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were so many deputations and there was one occasion when
most councillors missed their bus home at night.
68.

In terms of committee meetings, their length would also have been
determined by the number of items on the agenda. They would normally
have been shorter than Full Council meetings.

69.

The SLD Group as a whole had regular meetings. Once a month we had
a full group meeting which would be a long evening meeting.

70.

We also had two group meetings prior to Full Council meetings on a
Thursday:
70. 1

We had a big meeting on the Tuesday to finalise what our views
were going to be; and

70. 2

On the morning of the Council meeting, at 8. 30 am, we would
have a meeting by which time other groups might have told us
what their view was going to be.

71 .

I very often got emails or phone calls from other groups telling us what
they intended to do and asking whether we were minded to accept it. So
there was some discussion between groups as to what would be the best
way forward,

72.

Our group also had what we called "Policy Meetings", which happened
probably a little less frequently than once a month. I had meetings with all
the Conveners on a fairly regular basis and also had one-to-ones with all
the councillors. I tried to make sure that every year there was a formal
one to one where people could express any problems or difficulties,
including what they felt they were doing well or could do better or any
training that they felt they m ight need.
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73.

Fo r the period from 2007 onwards , when we were in administration, I had

a lot of discussions with the Chief Executive. At those meetings , we

would discuss what business needed to be raised in Full Council
meetings and were given copies of the agenda or what was likely to

come up. If there was something that we felt warranted having a briefing
for the group then we would ask fo r and arrange that. I do not ever

remember any trouble having these requests responded to, so we really
could get any information that we thought was necessary for us to reach

a conclusion on a particula r issue.
74.

Ou r practice was to go through the agendas fo r both Full Council and

committee meetings. We would decide what our view was on any

particular repo rt submitted by a Council Officer and whether we should

accept the recommendations made or whether we sho uld submit a
motion to modify those recommendations.

75.

In some cases, because there had been a lot of discussion we knew

w hat was in the report - and it was there because it fitted with our

strategy. In those cases we might have decided that we would vote fo r a
motion to approve the recommendations of the Council Officer. However,

we always had to be ready for the possibility that an opposition group

might be against the repo rt and might put in an amendment to it.

Sometimes, we would hear what the amendment was and would accept

that the amendment had a fair point. In Full Council meetings we did
sometimes suspend business while we went and discussed within our

groups what deputations had said, for example, and what issues they

had raised. Equally an opposition group might discuss with us what they
were intending with their amendment. We would have a discussion and
decide whether to accept it.

76.

Whether councillors were encou raged to vote along 'party lines' was

more o r less dependent on their pa rty though it could also be a question
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of the issue involved. It was only on rather more general issues that a
free vote would be given to all parties. I can remember, for example, one
issue about the genocide in Armenia on which there was a debate and
an enti rely free vote. There were a few occasions when it was a free
vote, including issues about taxis at one stage.
77.

We had a clause within our group standing orders that, if it was a matter
of conscience for somebody, then we would not compel or persuade
them to vote within the consensus view. Equally, if it was a really
important ward issue - an issue that only affected that person's ward,
perhaps in an adverse way - then we would allow them to speak out on
that issue. In cases where there was a formal whip in a group then the
relationship would have been a bit different.

78 .

I think in relation to the ETP, given the numbers in the Council and the
importance of the project, it would probably have been considered by
most groups to be quite important to be supportive of the group line and
the majority Council line.

Views of councillors and their constituents
79.

I do not think anybody from my group ever felt that they were silenced. I
believe they would have told me, as my group were such that they would
not have sat silently and grumbled to themselves. I would have been told
if somebody was really objecting to what we were doing though they
might not speak up in the Full Council about it, but I cannot recall
anybody feeling this way. My impression was that nobody felt like they
had to adhere to something that they did not want to support.

80.

Part of a councillor's job is obviously to listen to constituents' concerns.
However, most councillors will tell you, from experience, that for every
ten who tell you one thing there will be ten who tell you the opposite and
who want you to support a contrary view. It is very much a balancing act
Page 19 of 280

TRI00000019_ C_0019

as to what extent yo u are able to actually do what constituents would like

you to do and you try to the best of yo ur ability to listen to what they are

saying and take that forward. As far as the ETP is concerned, all of the
SLD Councillors got lots of anti-tram emails and letters but we equally got

very s upportive comments and letters. I do not recall any councillor ever
saying anything abo ut this so I do not think that it stopped anybody from

representing their wards.
81.

There is an arg ument that every ward in the city was affected by the ETP

even if they did not directly have a tramline going through them. This was

because of the advantages that the ETP had in helping Edinburgh as a

city and in the environmental benefits to the city. Some were very directly

affected by the various works that were done. For example , utilities work

in Leith Walk obviously affected the Leith Councillors more. I got a lot of

correspondence about that, but the correspondence tended to be from
the traders rather than from individual residents.

82.

We had a proportional representation system in place from 2007

onwards and so the SLD had representatives in all but two of the city's
wards. We had a wide coverage : I was one of two councillors from

Drumbrae-Gyle ward, there was one councillor in the city centre and we

had two councillors in two different Leith wards . So we did have people in

the directly affected wards .
83.

Regarding any tensions between their pa rty interests and the interests of

their constit uents, in our group's case this would have been discussed

with me and/or with the relevant convener within the group. We also had
an away weekend every year where we spent a lot of t ime disc ussing

policy and various other topics . It would be a case of discussion amongst

the group but I do not recall any feeling that people were being silenced
or that they were not able to represent their ward interests because of
our group view of the way forward.
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Updates and sources of information
84.

Both Council Officers respo nsible for transport and our Transport

Co nvener would report to our group o n meetings they had had and they

would tell us what they could. Some councillors were board members

and they did do their best to honour the requirement that what was said

in the boardroom was kept in the boardroom.
85.

We received information, at various stages , from T I E representatives

who would come alo ng to give us briefings and give all the groups

briefings. Occasio nally, there were mixed group briefings.
86.

As Cou ncil Leader, I had an enormous amount of information about the

ETP. I had every opportunity to get w hatever informatio n I wa nted. I do

not know whether I was getting the information immediately - I suspect

not from some of the documents I have now seen as a result of the

Inquiry process. I was usually forewarned of any developments that were

go ing to hit the press, other t han whe n David Mackay suddenly resigned.

I think that took us all by surprise. My information about t he ET P came

largely just through either seeki ng or being offered briefings o n the

project.
87.

Being Council Leader made a huge difference, and it became clear that

the amount of informatio n that I received as Council Leader was very
different to when I was the Oppositio n Leader (ie prior to 2007 when the

S LD was the largest opposition grouping). As the Opposition Leader a nd
as a Group Leader prior to that, I did not feel inhibited in asking for
information but I was definitely getting a lot less i nformation.

88.

To the best of my recollectio n, I never had any meetings with Transport

Scotla nd ("TS"). The first time I really became fully aware of TS's role in
the ETP was after a meeting with the Cabinet Fina nce Secretary, John

Swinney MSP , who offered TS's help at o ne point in November 201 0 (at
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para 690 onwards below). As far as I can remember , TS did not come to
any briefings regarding the project .

89.

J had regular meetings , usually with the Transport Convener , with

representatives of Lothian Buses from 2007 onwards. The tram was not
part of those discussions at that point . Other than t hat, I cannot think of

any outside bodies who came in to offer comment on the ETP.
90.

Regarding the problems that arose and the estimates of the cost of

completing the project, at some point once the problems started rolling

out I was informed. I certainly appeared be getting updates at relevant

times. However, with hindsight I and perhaps Council Officers as well ,

was not immediately informed about some faults , incorrect estimates and
the rest of the problems with the project.

91.

It has been very difficult to remember precisely when I was told

something in the course of the project. For example, I am fairly sure I

was not told that costs were going to exceed the 'funding envelope' of

545 million pounds when that must have been known by others (in this
statement I refer to amounts in millions of pounds as 'm' ie £545m).

Confidentiality
92.

A briefing note (CEC00013290) prepared by Council Officers around

2010 stated that: "open decision making whilst necessary politically may
pre-warn lnfraco" (at para 15 .2.6, pg 6). The word lnfraco appears to

refer, at different points in some documents, to both the infrastructure

contract and the contractor under that contract. I have found this double
meaning confusing. In my experience with the ETP, I would have

generally referred to the two items as 'the contract' and as 'the
Consortium', B BS or BSC (depending on whether or not it included CA F).
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93.

I do not know what the partic ular confidentiality issues referred to in t his

document were or when confidentiality issues were first mentioned, but

t his was a theme that ran througho ut everything concerned with the ETP .
We were repeatedly told that there was confidential information t hat we
could not be told about and that we could not be given certain figures .

94.

T hat was present from an early stage of the ETP. T here were papers

that, for example, redacted Lothian B us fig ures which were considered
commercially confidential. Then there were issues over the dispute

resolution procedure ("DRP") processes, where we were told that the

contract did not allow us to be g iven information about t he dispute. We

were told it could compromise TIE's position if we knew what figures they

were agreeing to or what figures they were thinking abo ut. Throughout

the whole process, the need for confidentiality was repeatedly brought

up. At t he time I t ho ug ht it was reasonable, but maybe it was an excuse.

Certainly we were told that we, as councillors , sho uld not be told t hings

t hat might disclose information such as financial figures and legal
arguments regarding the disputes that arose.

95.

T he issue of confidentiality ran througho ut everything, and our councillors

who also acted as board members had to comply with t heir duties as

board members. I t hink that they largely complied with those d uties,

t hough I do not know what or how much information t hey were getting

from the relevant companies or whether t he board of the companies was
told everything. The p hrase, "Oh, it is confidential" was repeatedly used.

Occasionally, I would be shown something t hat perhaps I sho u ld not

have been shown, b ut in general I t hink we all felt hamstr ung by the fact

that we did not always get the figures we wanted. T hat was especially the

case w hen the business cases for t he ETP were being analysed by the

Council. In t hose circumstances, it did not seem right for us not to be

given the figures s uppo rting those documents . Occasionally, it seemed
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that we were being given figures that just did not seem quite right. We
were not able to delve as deeply perhaps as we should have done into
the details of the project.
96.

It is possible that I received information that others did not. This largely
came about due to changes in the Senior Officers in the Council which
happened later in the administration (as I discussed at para 62 above).
They accepted I was not going to run to the press with things that were
sensitive. I think that was one of the main fears of the Council Officers
that information would leak to the media and particularly to the SNP
members on the Council and some SNP MSPs who were particularly
anti-tram. I now realise, with hindsight and having looked at the
documentation provided to me by the Inquiry, that there was information
that was available and should have been made available to councillors.

97.

Mechanisms like document rooms had been used in other cases but did
not come until later on in the ETP. For example, the CEC negotiated a
large information technology ("IT") contract with British Telecom ("BT")
prior to 2007. During that process, as a Group Leader arrangements
were made to keep me informed. I signed a confidentiality agreement
and was given access to a document room where I had access to some
of the paperwork for the BT IT contract. Another example arose later
during the period when the CEC was looking at adopting alternative
business models and contracting out services. There was also a data
room in that process, and councillors looked at all the details of bids
including the figures involved .

98.

For the ETP, that did not come until much later on when, for instance, I
signed a 'confirmation of non-disclosure' document in June 2011 and
was given access to certain documents. That agreement was for five
years. From the Chief Executive, I also received copies of documents
that were marked as commercially confidential or not for wider
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disclosure. I was trusted not to use that information against TIE or the

C EC.
99.

There was, however, a big tension between : (i) the need for openness
and our need to have full information before we reached Council

decisions ; and (ii) the need for non-disclosure and confidentiality. I do not

think it was ever really fully resolved.
100.

After the mediation process in early 2011, I think the information flow was

much freer . However , by that time the relationship with the lnfraco was

on a s Hghtly different footing and it seemed to be more acceptable to

show documents to us. The lnfraco was made up of a consortium of

Bilfinger Berger ("BB"), Siemens and CAF (the tra m provider) and was

com monly known either as BSC or the Consortium. Sometimes it was
also j ust referred to, in documents, as BBS ( Bilfinger Berger and

Siemens), as CAF played little or no role in the delivery of the
infrastructure works.

101.

Our members found the tension between openness and commercial

sensitivity really annoying. Our Transport Conveners also found it very
frustrating that they might well have known some things as board
members of the relevant companies but could not give us full information.

102.

In terms of the BT IT cont ract and alternative business models (which I

mentioned at para 97 above), there was a crucial difference in that the

CEC itself was contracting with BT. These agreements were directly with
the Council whereas T I E was an arm's length company. The contracts for
the ETP were with T I E not with the CEC. However, at the end of the day,

most people thought that the agreement was with the Council and CEC

was the one that was ultimately going to suffer .
103.

There was a fundamental tension regarding openness, and it was

probably not resolved - certainly not during the period when the
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contracts were being drawn up. After the mediation (between T I E, the
CEC and the Co nso rtium) at Mar Hall in March 20 1 1 I think there was a

diffe rent feeling. By that time we also had a new Chief Executive and a

new Head of Legal Services (who had come to C EC in late 2009 or early

201 0). I think it did perhaps change a bit from that point. We also had an

All Party Oversight Group ("APOG") for co u ncillors by that time with a

dedicated monitoring role. There was, by then , a general feeling that it
was all a bit more open although there were still a number of issues

being resolved behind the scenes.
1 04.

I believe that all of the parties involved raised the issue of confidentiality

at differe nt stages and this included Council Officers , T IE executives and

employees, Council legal advisors and the Consortium. It was T I E and
Co uncil Officers who most engaged with councillors around the issue of

confidentiality, a nd who most freque ntly referred to it in their discussions

with us .
1 05.

The Co nso rtium always claimed that they were q uite happy to be open

about matters such as the DRPs while those d isputes over the l nfraco

were on-go ing. However, l did not have a lot of dealings with them and I

was told at one po int that I should not be meeting with them. I do not
remember the Consortium eve r saying that they would not show things to

the Council, though whether they would have been allowed to and

whether that info rmation would have been accurate were different
concerns.

1 06.

It may well have been that a lot of the documentation in the ETP would

not have meant a great deal to somebody who was not a technically or

legally qualified expert in the particular fields, but I think most of us felt
that there was that fundamental tensio n. There was also a feeling that

people were hiding behind their confidentiality obligations rather than
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telling us what we could perhaps have been told without, of course, these

disclosures stymying the way forward for T IE .
107.

There is some information that you do not need as a councillor. You rely

to some extent on the Chief Executive, the Director of Finance and the

various other Council Officers to assess the full range of documents or

material involved in a policy decision. As councillors, we have to trust in

the Council Officers' professional ability to deal with the matters they are

supposed to deal with .

Briefings and Information on the ETP
108.

Regarding the level of info rmatio n that councillors required when taking

decisions about the ETP, we needed to have enough information to take

informed decisions . It is hard to be precise. There was also the

opportunity to ask questions a rising o ut of information that we were
provided with. I would have expected that any questions would be

answered so that we felt we had the full information we needed before

tak ing decisions.
109.

The ETP was an enormous project financially and was the biggest
project, I think, that the CEC had ever been involved in. It was at a

different level from many of the decisions that we normally had to take,

so we certainly needed enough information to make the right decision in
looking after public funds . £500m was coming from the Scottish
Government and various amounts (with the exact amount depending on

the stage of the project) coming from CEC's resources.
110.

At the time we received it, I think we thought that we were getting enough

information. This was a part from the confidentiality issue, which

sometimes hindered us from getting what we felt was detailed enough

financial information about the costs. That comes back to commercial

confidentiality in that T IE did not want to let the contractor know. TIE
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seemed to regard the contractor more as the opposition than as a

partner.
111.

We were not provided with any particularly detai led guidance on financial

or technical matters, but we made use of briefings to ask a lot of

questions. I suppose we were reassured by what we heard to the extent

that we took the decisions that we did.
11 2.

The reports and presentations that we received were clear and

intelligible. They had deliberately been designed and written so that both

Council Officers and councillors, who were not experts in the various
matters under discussion , could understand them. Given - with hindsight

- how little involvement the Council actually had in t he contract

preparation and how little it seemed to understand the contract, the

information that we got , largely from Council Officers, may have been
limited by their own lack of expertise in the various matters.

113.

I do not think that we were encouraged to ask questions of TIE staff (or

consultants) or seek information from them. We felt that our relationship

was with the Council Officers. Those Officers, in turn, had a relationship

with T I E. It did not seem to be up to councillors to interfere in the
operations of an arm's length company like TIE except insofar as

councillors sat as board members of the company.
1 14 .

We did have T I E staff a nd directors join with Council Officers in giving

presentations at times. This was particularly so at a stage when we were
all being told we were 'one family' and we all had to speak together. I

cannot recall hav ing had a briefing and thinking that I should ask for

information directly from TIE rather than from the C EC C hief Executive o r

the Director of Finance.
1 1 5.

I knew that there were external consultants who were advising T l E, and

there were also various Council Officers with specialist expertise who
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were seconded to T I E . But I was not specifically aware of who TIE was

using, what they were doing or what reports they were producing. At

some point during the project I became aware of firms like DLA, who

were involved in drafting the contract. I do not think I was aware of their

i
i

to get the chronology right.

uI

involvement at the early stages of the project, a lthough it is quite difficult

116.

l never felt inhibited about asking for further information or further

briefings. I do not ever remember actually asking for a briefing or a group
briefing, but equally I do not remember ever having a request to discuss

something coming up on the age nda refused. While I cannot recall any
specific incidences where I asked for further information or briefings, I

would remember if these had bee n refused.
117 .

Looking back, perhaps T I E was not telling the Council (Officers and

councillors) what it should have been. I do not know if there is any blame ,

or if there was lying, but it would appear that the information that we got
was not always as accurate as it should have been, particularly around

the time of the contract closure (late 2007 and early 2008).
118.

Around that time, there were a lot of questions asked about risk and we

were always g iven very general stateme nts about how the risk level was

perfectly adequate, compared favourably with other projects a nd that

Audit Scotland thought everything was fine. It is quite possible that there

was information that was available to some people at that time that was
not impa rted to us as members.

119.

I suppose that at the time we trusted that our Senior Officers within the

Council were g iving us accurate information. The decisions that we took,

mostly on a cross-party basis, were taken because I think we were all
satisfied that we could rely on the information that we were given to make

the decisions that we did.
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1 20.

Reports to the Council are usually signed off by the Chief Executive.
However, there may be something in any particular report which makes
you realise that it was actually drawn up by a Senior Officer such as, for
instance, the Director of Finance. I do not remember ever actually
questioning where any of the reports relating to the ETP came from.

121.

However, I would have assumed that, because TIE was the arm's length
company that was dealing with transport matters on behalf of the
Council, the factual information that councillors received in reports must
have originated within TIE. The Council Officers responsible for the
finance, legal, transport and various other departments would have had a
part to play in the actual writing of the document.

122.

I think we must have trusted the Council Officers' judgement and their
professionalism regarding the information they received from Tl E. It is
only now that I wonder just how much the Council Officers knew about
the situation, but I believed that we were being given accurate, up-to-date
information and advice about the ETP.

Community Views
123.

Regarding communications with my constituents, I put out regular
newsletters in my ward. I do not recall the ETP actually exciting a great
deal of interest amongst my constituents. They were in the Gyle (later
Drumbrae�Gyle) ward in the west of the city, though it stretched across to
Edinburgh Park where you could say that the tramline was going to have
some impact. I had very little correspondence that I can remember about
the ETP and very little came up in surgeries.

124.

I produced newsletters, i n a few of which I probably put in a bit of
information to update people on what was happening. I answered any
queries that I got a nd to that extent reported matters back to my
constituents. It was probably not until around 201 0 that I had significant
Page 30 of 280

TRI00000019_ C_0030

concerns expressed to me. This was because we had some school

closures a nd I had a group of about ten constituents who came to every

single surgery I held for months and months and occupied the waiting

room. Their main theme was that the £500m for the trams should be

spent on schools. Of course, all I could say was that the money was
specifically allocated by TS for the tram and it was not money the CEC

could use fo r schools.
125.

As Council Leader, I also interacted with membe rs of the public who
were not strictly speaking my constituents. The re was a lot more about

the ETP from these g roups. The business community, i n particular, were

quite open in their views with many of them being very supportive of the

ETP. I also remember individuals praising the Dublin tram system and

wa nting the same for Edinbu rgh. There we re quite a lot of co nstitue nts,

and other orga nisations like the University of Edinburgh, who were very

suppo rtive as well. I had a lot of correspondence f rom a wide ra nge of

people who were supportive of the project but equally I had a lot of

complaints, particularly from trade rs in the West End and in Leith. The
Convener for Economic Development Tom Buchana n (deceased) and I

had ope n business surge ries for a ny business people i n the city to come

and see us. Their views were very often about the ETP and the impact it

was having on their businesses.
Media Views
126.

I do not think my approach to the ETP was info rmed by the media. It

certainly was not informed by the figures that were being prese nted in the
media . Obviously, I did not like it whe n there were negative headlines.
There was a lot of coverage, because sto ries about problems at the

Council sold newspape rs.
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127.

There was a n SNP MSP , Shirley Anne Somerville, who was getting

figures as to costs from somewhere. I was never able to tell where and

they did not equate with the figures that I was receiving at the t ime. There
were also figures being spread around at the time of the first dispute over

Princes Street (in late 2008). Those figures were not in the public

domain. I was told that these might have been given to the Evening
News by the Consortium but I do not k now if that is accurate.

128.

However , there was also supportive media coverage. When it came to

late 201 O a nd early 201 1, the editor of the Evening News was particularly

supportive of the idea of mediation and offered some assistance.
129.

I certainly did not ignore what was being said in the media . If, for

example, a newspaper article said that that the project was millions of

pounds over budget then I would ask (possibly through the Finance

Convener) for Council Officers to explai n where that figure had come

from, whether it was accurate and whether we, as councillors had the

wrong information. We must generally have been satisfied with the

answers that we received from Council Officers in response to these
queries.

130.

When someone was known to be strongly 'anti-tram', there was a

natural instinct to be somewhat dubious about the figures they were

producing. There was always a possibility there was something there. I

suppose the likelihood of those figures being more accurate than we

would initially have liked to have believed became more of a possibility in

our minds as the project developed . The assurances about the press

figures that we had been given by Council Officers at the t ime were
perhaps not as good as they should have been.
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Initial Proposals (2000-2006)
The New Transport Initiative and the creation of TIE
131.

I was a councillor from 1997 onwards and Group Leader for the SLD

from 1999 onwards and so was part of the Council at the time the New

Transpo rt Initiative ("NTI") was p roposed.

Regarding who I understand being responsible for the decision to create

T I E in 2002, it is difficult to remember back to that time. I think T I E must

have been a proposal of the Labour Administration presumably on the
advice of Counci l Officers . I can recall that the initial name for T IE was
ENTJCO. I have only a vague recollection of the d iscussion around that

time, which involved a lot of schemes that the Labour Administration

wished to deliver - including the idea of congestion charging.
132.

I am not sure to what extent alternative financing or private sector

involvement was part of the reason for creating T I E . I only really became

involved in discussions on the Council about using Private Finance

Initiatives ("PFls") or Public Private Partnerships ("PPPs") when they

were proposed for building schools. I w as very opposed in principle to
that idea at the time.

133.

I believe the SLD were opposed to the creation of TlE on the grounds

that we saw the Council as the democratic decision-making body

whereas we saw Tl E as being somewhat secretive. This was because it
was not until much later on that opposition councillors were offered

places on the board of TIE. I know that as a political group our views on
the different ways of raising finance and on the different ways of

delivering Council services developed over the years, but at that time I

think we were concerned about secrecy because we were going to have

no say in what TIE did.
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134.

I believe we thought that T I E was established to deliver projects that

were related to Edinburgh. I know that Edinburgh Airport Rail Link

("EARL") was one of the early projects that it was involved in. It would

certainly have been our view that, if it had to exist and if it was a

company connected to the CEC , then it should be dealing with transport
for the CEC area.

135.

A Council report of May 2002 on the implementation of the NTI

(USB00000232) refers (at pg 64) to concerns about the C EC's ability, as

a local authority, to deliver the NT I. References to page numbers in this

statement are to the pages numbers of the documents as they appear in

the Inquiry's document collection rather than the original page numbering
of these documents. I think that was quite a large part of the reason for

the creation of TI E. I think there was a general feeling that the Council

had a very poor reputation in delivering transport services. This was
possibly a slightly strange or ilHounded conclusion as, at that t ime , we

had within the body of councillors some people who were very
knowledgeable in transpo rt. We also had a number of Council Officers

who had a good reputation in the field. However, in general the Council

itself had a poorer reputation and I know that politically we made use of

this fact. There were a lot of schemes over a period which had had quite

a lot of money spent on them and then had not been taken any further.

As a result, there was a general feeling that the local authority, for
whatever reason, was finding it difficult to actually deliver on the ground.

136.

I cannot remember the exact timing of the various schemes, and many of

them were described by acronyms such as W E BS or CERT. Later I think
there was the City Centre Transport Management Scheme. None of them

came to fruition. The feeling was that the strategy had good ideas but
they did not seem to end up being developed, and that was one of the

reasons T I E was set up.
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137.

The Labour Administratio n at this time was seen as using a lot of

consultants, and frequently Council Officers would leave only to return as

consultants shortly afterwards. I suppose that TIE was seen as a body
that was going to provide exte rnal expe rtise more chea ply than getting a

whole variety of consultants in for various projects.
138.

I do not know how important it was that TIE was an 'off-balance sheet'

company with its own accounts. TIE was generally referred to as a
Council owned company and it had to report to the Council. Later P F I

and PPP projects were completely 'off-balance sheet', which had an

impact on borrowing and risk. TIE may have been less clear cut and I am

not sure how important a reason it was at the time. Equally I do not

remember any discussions at the time a bout whether the Council was

acting as a guarantor and was ultimately liable for T I E .
139.

Initially, when TIE was established , I believe there were only Labour

Councillors o n the board and I presume they were seen as having some

control over it. T he re would have been , I think, some Council Officers on

the board of T I E as well. So there was some direct input by the Council

into the board of the company.
140.

For some Council controlled companies there was quite a strong

relationship, though I am not sure this occurred with TIE. With Edinburgh

Leisure, for instance , their annual business plan would be approved by

the Council. It was, however, unusual for the budget to be c hallenged as
the councillors on the board of Edinburgh Leisure were seen as

responsible for its budget being sound. At this time, I was still an

opposition councillor and we were not really privy to a lot of the

discussions in these areas. I would have expected there to be some kind
of control.
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141.

As far as what I understood of TJE's obligations to the CEC, I would have

said its main obligation was, in essence, to deliver on the transport
strategy that the Council had asked it to deliver.

Initial Esti mates for the Tram Network
142.

Various Scottish Transport Appraisal Guidance ("STAG") Appraisals and

draft Business Cases for a tram network , with different est imates , were

produced between 2000 and 2004.
143.

At that time I would not have h ad much detailed insight into the ETP . I

expect Tl E would have commissioned various professional organisations
to help with the preparation of estimates.

144.

In headline terms , it was T IE who was responsible for t he preparation

and presentation of these estimates. It was my assumption that they had,

within the company, the capacity they needed. If they did not h ave the

cap acity to deliver what they needed, they would commission somebody

to give them that capacity.
145.

In terms of TS, I know the Council made various applications for

Transport Initiative Funding that was available from the Scottish
Government.

146.

I cannot recall very much about this stage of the project , but certainly the

allowance for risk was always something that was important in any

project. Cost estimates are not absolutely written in stone and you had to

allow for all sorts of unforeseen circumstances. I do not remember

reading the STAG Appraisals or much in t he way of the Draft Business

Cases. At that time, 2002 to 2004, it was a case of the administration

dictating terms to some degree. We, as the opposition, were not closely

involved in any of this. It is possible that our Transport spokesperson at
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the time, who was very interested in Transport and had a legal training,
would have had more insight but I did not.
147.

Obviously variations in the estimates would have caused concerns but I
cannot recall any of the figures or estimates which were produced at this
point. I do not remember being given very much information at all on this
at that stage.

148.

I do not think there was any change in approach or increase in
information in the lead up to the 2007 local authority elections. It
remained largely the same until we actually ended up in administration. I
think that, in most local councils, the administration is dealt with in a
slightly different way from opposition councillors in terms of the amount of
detail that they are given. This is because it is up to the administration to
set the strategy but the Council Officers, or in this case an arm's length
company, then develop it and put it into practice.

149.

An email was sent by a member of the public, Alison Bourne, to all

councillors on 10 December 2003 (CEC02082850). That email mentions

discrepancies in the figures being offered for the cost of the ETP in
different reports. Ms Bourne was later part of a deputation to the Full
Council which raised similar issues about costs and funding. Our
understanding at the time would have based on what was in the Council
Officers' report for the meeting. The Labour Administration did not
discuss with us in advance the various costings and we were not really in
a position to influence them.
150.

I can certainly remember Alison Bourne's emails, which she sent to
councillors over a long period of time. She was a persistent complainant,
particularly about the ETP. I do not remember what happened at the
time, but when faced with that sort of issue we would generally not reply
individually as councillors. When you were sent something like that, it
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would usually be the relevant spokesperson or convener who followed it

up a nd got information from Officers to explain something like the
discrepancy she is mentio ning but I have no recollection of what I did in

2003 about this one particular email. I am fairly sure that we would have

checked out her concerns. I think, because we did support what was

being suggested, we must have been satisfied there was not an issue. I

think that most likely our Transport Spokesperson wou ld have followed it

· up and then sent the response he received to the rest of our group. As
far as I can remember , the SLD Group supported the Parliamentary Bills

being lodged.
151.

In terms of the costs figures for the ETP that were being discussed at

that point , I believe it would have been £350m for the project - but that

may not be the correct figure.

Further Development of the ETP Proposal
October 2004 Arup Review
1 52.

A report was prepared by a consultancy, Ove Arup and Partners Ltd, o n
behalf of the Scottish Parliament, which reviewed the Business Case for

Line 1 as at October 2004 (CEC01 799560). That report makes various

points about the business case including about its Benefit to Cost Ratio

("BCR"), a potential funding shortfall, and treatment of contingency and

risk. I have read this report as part of the Inquiry process. I cannot recall

reading this report at the time it was produced. The SLD Transport

Spokesperson may have reviewed it at the time.
1 53.

A response to the A rup Report was p repared by TIE in November 2004
(CEC01 705043). I do not recall seeing that response at the time it was

produced though I note, reading it now, there are clearly concerns about
the levels of risk and its over-opt imism.
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The 2005 Road Charging Referendum
1 54.

In February 2005, the public voted against the introduction of road
charging in a city centre congestion area.

1 55.

As a group, the SLD were opposed to the road charging scheme that
was being proposed. Our reasons were that there was an awful lot of
'stick' in the idea of the congestion charging but no 'carrot' in the form of
improved public transport. We thought that improvements were needed
before the scheme could be brought in. I know that Labour thought that
they needed the income from the congestion charging to deliver the ETP
amongst other public transport improvements. It was the view of our
group that they actually did not need that income. The Council had
received a lot of money in the preceding years from various funding
sources, and it seemed to us that there would almost certainly be
adequate future funding from the Scottish Government transport funds
that any council could apply for. It was our view that the potential income
from road charging was not actually necessary to deliver the ETP.

156.

I cannot remember exactly what figures were being talked about in terms
of the congestion charge. There was always huge doubt about the
figures. There are various models and views on congestion charging. If
its aim is actually to reduce congestion, then people will not bring their
cars into the city and will not pay the charge which leads to limited
income. It did not seem to us that the sums added up and we already
had significant TS funding for the ETP.
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The May 2005 Draft I nterim Outline Business Case
157.

T I E's May 2005 Draft Interi m Outline Business Case (CEC01 875336)

contains a number of points about funding, costs of the ETP and the lines

involved.
158.

I do not remember seeing this document and I note that it is marked

"Strictly confidential and commercially sensitive". As an opposition

councillor in 2005, the chances of me having seen it are relatively sma ll .
159.

I think right fro m the start of the project there was considerable comment

fro m the media and peo ple like Alison Bourne suggesting that the entire

project was out of control even before the signing of the contracts and

construction sta rted.
160.

That was not my impression, and I was assured by Council Officers that

it was not the case . As a Group Leader and as the leader of the

opposition, I was meeting with the Chief Executive (Tom Aitchison) on a

fairly regular monthly basis. I think that either I or our Transport

Spokesperson , if he saw the report, would have raised any concerns
about cost estimates with the Council Officers we were in contact with.

Had I seen the document, I would have had concerns based on its

contents and would have raised them.
1 61.

In terms of the genera l variations in the cost estimates , I knew that there

was some fluctuation in prices and I took that as not unreasonable.

Realistically, until the project actually advanced further it was very difficult

to put out a concrete , final figure on a big project like this. It would

depend on what sort of bids were received, and I would have expected
there to be some fluctuation at that stage. However, I think if I had seen

that Arup report I wou ld have regarded it as a fairly objective unbiased

comment on the project from people who know the business wel l. As
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such, the fact that there was such a large shortfall at that time would

have been a matter of concern.
162.

I think there were always three lines under discussion and which had bills

going through the Scottish Parliament . There was a Bill for, and a lot of

discussion about, Line 3, which would have gone to Little France and the

Royal Infirmary. Then there were Line 1 and Line 2. Line 1 eventually

became 1a and 1b. I think we knew and we had been given information
about what the lines were , so I do not think there was particular

confusion about that. Looking at it now I can see that there may have

been some confusion as Phase 1a probably did not mean the same as
Line 1 a eventually came to mean. This confusion did not extend to the

figures we were look ing at, as those would have been spelt o ut in the

reports and we must have been aware of what was actually covered by

the projected figures .
163.
164.

A passage in the Draft Interim Outline Business Case refers to the

project being under "a challenging timescale" (pg 1 7 of CEC01 875336).

The reason for the challenging timescale was that there was a date set

for the tram to be operational: by late 2009. The C EC was aware of its

reputation, so there may to some extent have been an imperative to

show that something could be delivered by that time. I do not know
whether , at that time, there were any limits on the £375m of grant funding

from the Scottish Government. Most likely the Council had said, in the

LTS, that the trams would be up and running by this point. That would

have been of some significance to the C EC and would have been passed

on to T I E. I do not know if there were a ny other pressures and I do not
know of any particular reason for the 2009 date .
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2006 Reports to the Council and Draft Final Business Case
165.

A report to Council dated 26 January 2006 (CEC02083547) made certain

recommendations for funding and phasing the tram network given that

the total estimate for lines 1 and 2 was £634m and the total available

funding was only £535m (comprising £490m from the Scottish
Government and £45m from the Council). The figures quoted in the

report to the Council appear to be based on the Edinburgh tram progress
report of September 2005 (TRS00000209).
166.

I note that reports to Full Council or committees by Council Officers

would usually bear a headline date corresponding to the date of the

meeting. The paper itself would have been prepared at least a week

beforehand and we would have had various briefings on it during that
week.

'167.

I can vaguely recall these documents at the time they were presented to

the Council in 2006. I believe that we would have questioned the

numbers and, given that we continued to suppo rt the ETP , would have

been satisfied with the ex planations or clarifications we received. We

were always aware that we were not receiving final figures for the project

as there would a lways be adjustments for inflation or other reasons. We

were very aware these were estimates.
168.

We were always told that the proviso to these estimates were that the

figures we were getting would not be what it might finally cost. That

would not be known until the contract documentation had been put out

and bids had come in. We would then know whether t he bids were of the

right quality and the right cost and we could be satisfied that it was

affordable. Inflation was mentioned as one of the aspects that might

increase the costs.

Page 42 of 280

TRI00000019_ C_0042

169.
170.

The fluctuations in costs estimates did not cause me to have any doubts

about T IE's abilities at this stage.

The main reason that the first phase was to be built from the Airport to

the Leith Waterfront was that this line covered certain very key

development areas

in the city,

including the West

Edinburgh

development area and areas near to the airport. Co n necting the airport to
the city was also of some importance. The Leith Waterfront was a huge

brownfield site for which there were plans for development at this point in

2006. Many of these plans were 'put on ice' or never happened because

of the global recession that ha ppened in 2008. However, in 2006, that

line was seen to cover the biggest areas for future growth. There was
high unemployment in a lot of those areas . Overall, it was considered

that it would give the best return to develop the line from the Airport to
Newhaven .

171.

In terms of the West Edinburgh development area , I am referring more to

the Edinburgh Park and Gyle areas of the clty. Areas around the Airport
itself were considered for development at various times but there was a

focus on development around Edinburgh Pa rk business centre and Gyle
shopping centre.

172.

In terms of the role of the Scottish Government , I do not remember them

having any real involvement in the route selection. Clearly they were

providing the vast majority of the funding and I expect that TS was

playing a role, but I do not recall the Scottish Government playing any

role in the decision. I remember it more as a process of debate within the

Council, with us having received advice from Council Officers that this

route offered the biggest return on investment.
173.

In terms of why this route was favoured over a North Edinburgh Loop

(passing through Granton), the decision was based on the key
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development areas in the city, the effect on employment, the suggested

cost-benefit ratio , the fact that this route would have higher patronage

and the idea that it would serve key areas of the city.
1 74.

It was quite important that the ETP should be self-suppo rting. The best

way to develop the ETP was through development that was related to it.

Where planning applications were being put in for hous ing or business

developments in areas which would benefit from t he tram then we felt

there should be a contribution towards the costs of the tram .
1 75 .

A t this stage , the vast b ulk of the money was coming from the Scottish
Government a rid the CEC's contribution was only going to be £45m. We

were shown tables which suggested that this would be funded from the
sale of land, developer contributions , and various other sources - without
taking it directly from Council Tax. Of course, with the way the ETP
turned out we needed significant borrowing. While that was not taken

directly from Council Tax , it did have an impact on the Council's revenue.
1 76.

There was a joint report to the Council, dated 21 December 2006
(CEC02083466), by the Directors of City Development and Finance. In

that report they sought members' approval of the draft Final Business

Case for the Edinburgh Tram Network with the estimated capital cost of
phase 1a (Airport to Leith Waterfront) being £512m if built alone.

177.

The report discusses (at pa ra 4.28, at pg 1 1 ) the most significant risks
affecting the timeous completion of the project within budget:
1 77 . 1

The advance utility works;

1 77.2 Changes to project scope or specification ; and
1 77.3 Obtaining consents and approvals .
178.

Councillors were told (pa ra 4.32, at pg 12) that to ma intain control over

the capital cost of the project certain actions were required:
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178.1

Enabling works, including utility works, should be authorised to
proceed on a timetable that would not disrupt the main
infrastructure programme; and

178.2

Negotiations with bidders should continue with a focus on
achieving a high proportion of fixed costs in the final contracted
capital cost.

1 79.

Before it came to Full Council for a decision, we had had a lot of briefings
and group meetings which had involved the Chief Executive and a wide
range of other people both inside and outside Council. These included
TIE, Lothian Buses and Council Officers. We had had an opportunity to
question each of them, so that by the time i t actually came to the final
report we had had a lot of background i nformation and understanding.
We had also, as councillors, had a lot of correspondence and emails
from various organisations, such as Friends of the Earth and Asthma UK,
saying they were very much in support of the ETP and that they hoped
that we would support it.

180.

By the time it came to actually discussing the proposal and coming to a
decision , I think I was fairly satisfied at the quantity and quality of the
work that seemed to have gone into the preparation of the draft Final
Business Case. I and the rest of my group were ready to support it. In the
event, all but one councillor supported it. The exception at that time was
Steve Cardownie, who had defected from Labour to become the sole
SNP member on the Council (and, effectively, his own party). Otherwise
all members on the Council appeared to have reached the same kind of
level of satisfaction about the project.

181.

I thought there was enough in there to give approval for work on
developing the ETP to continue. We were always aware, though, that this
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was the draft Final Business Case and there was going to be a lot more

that would happen in the interim before the final sign-off on the ETP.
182.

Regarding the risks affecting the proper completion of the project within

budget, the utilities work always seemed to me to be a huge unknown
because nobody was sure what would actually be found under
Edinburgh's streets . The potential for finding things like Victorian era

piping or other surprises could well have affected how quickly the utility

work would be done. Getting that work done was very important. I cannot

remember how central a part this played in the briefings, but it was
certainly something we were made aware of.

183.

This work was also a very beneficial side effect of the ETP, in its own
right , in that Edinburgh would be getting renewed pipework and cabling

throughout large parts of it. Over the years there have been countless

breaks in cables, water leaks and other problems caused by utilities in
the city, so it was a good opportunity to have that problem resolved. I

was very aware that it would be difficult to say how long any particular

section of work would take, so that seemed to be one of the biggest risks

to the actual completion of the ETP on time.
184.

We were also made aware of the fact that there would be construction

inflation costs, ie that steel might become difficult to buy or that there

would be other industry costs. There was always going to be a lot of risk

around the actual construction costs, but at the t ime we were certainly
assured that these had been taken into account.

185.

I think it was made clear from the beginn ing that, once we came to

actually approve the Final Business Case, the aim would be to keep

costs as fixed as poss ible. That was an obvious way to keep control on

costs. Negotiation with t he bidders to actually get fixed costs through the

bidding process would be important. I cannot remember exactly what
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detail we were given, but I assumed or we were told that there would be

constant monitoring of the costs by TIE and that the Council would have

to be satisfied that everything was being kept within bounds.
186.

I cannot remember w hether the draft Final Business Case included any

particular mechanisms for keeping the Council updated on costs. We

certainly would have been informed. It would not be a c ase of setting the

project up and then simply telling TIE to go away and get on with it

without reporting to CEC as the project developed .
1 87.

Regarding the ETP procurement strategy, it is difficult to recall what my

understanding was at that time. Certainly, at an early stage in the
process, I knew that the procurement strategy would be with the Official

Journal of the European Union ("OJE U") rules and would comply with

other requirements in terms of correct bidding and fairness. It would take
into account the costs, the value, the time involved and what represented
the best value.

188.

My assumption would have been that utility diversions and design work

would be at a stage where work could begin once the contracts had been
awarded. That would let whoever was chosen get on with things.

1 89.

At this stage, I think I knew that the design was being dealt with as a
separate work stream. My assumption would have been that a fair
amount of design wor k would have to be done before you could actually

. develop the procurement documents because obviously the construction
company would have to know what it was actually bidding for. I do not
know whether we were specifically told about the level or detail of design,

but it would certainly seem common sense that design work would have

needed to be at a fairly advanced stage of readiness to enable the
procurement to go ahead.
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190.

I was not aware at this point that the design contract would eventually be

'me rged' into the lnfraco . I think that discussions about the design

contract and its novation to the Consortium came later. I think I assumed

that the design work was a discreet entity that would be dealt with

separately from the infrastructure contract. I do n ot remember what we

were to ld, at the time of the draft Final Business Case, about the level of

development that the design had reached by then.
Events from 2007 to May 2008
Change in local politics
1 91 .

A s I have previously mentioned, the local government election on 3 May

2007 changed the administration of C EC from a Labour Administration to
a SL D/SNP coalition.

192.

I do not remember the ETP being particularly contentious at a CEC level

in the lead up to that election. There was a general view that the ETP -

for all sorts of social, economic, environmental reasons - would be a
good idea for Edinburgh . There was almost unanimous support.

1 93.

Where it was mo re contentious politically was at Scottish Government
level , where elections we re also being held. I was responsible for writing

the local SLD manifesto and our tra nsport policy was to deliver the whole

tram scheme for Edinb urgh and eventually to extend it out to Little
France and the bio-centre that was growing by the Royal Infirmary. I

cannot remember specifically what the other parties said about the ETP

and I do not remember it being a big issue . When I attended hustings,

including ones sponsored by the C hamber of Commerce, the only real

opposition came from SNP candidates.
194.

The Council had 58 councillors in total of which 29 came from the

SNP/SLD coalition while the opposition had 29 councillors made up of
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the Conservatives, Greens and Labour. Between the SLD and the

opposition, who in princip le could be relied on to support the tram, we

could ensure that decisions would be taken.
195.

I understand that there were some tensions within the SNP G roup on the

Council. The members of that group were very new with only two of them

having held elected offices before. I had the impression that SNP MSPs

were giving guidance to or putting pressure on local councillors because

they were not keen to follow through on the funding commitment. As

such, there was a lack of keenness fo r the coalition at the level of the
MSPs .

Changes in (Scottish) national politics
1 96.

I have been referred to the grant letter sent by TS to the CEC on 2

August 2007, in which the Scottish Government confirmed it would

provide funding of £500m (this followed a vote in the Scottish Parliament)
(CEC01 666269).

197.

The Scottish Government prior to the 2007 elections was led by Labour,
and was pretty keen on the idea of the ETP and prepared to award

grants for it. However, the SNP, who came into power at Holyrood in

2007, said in their manifesto they would drop the commitment to the
ETP. This was for a variety of reasons, including whether they might

benefit from an anti-tram stance in certain constituencies.
198.

The national administration prior to 2007 had committed an initial £375m

to the ETP , and we knew that would be increased for inflation . The

change in government did have an enormous impact because, had they
carried out their manifesto, the TS funding would have been cancelled.

The First Minister, Alex Salmond MSP, I felt, was particularly anti-tram,

but I know f rom later conversations that his antipathy towards it was not

necessarily shared by other ministers who had been very keen but had
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changed their minds for political reasons. In the first couple of months of
the new administration there was this feeling that the project was under
threat.
Changes as Council Leader
199.

When I became Council Leader, in May 2007, I certainly did not envisage
the problems that were to come. However, I did know that it was going to
be a huge and pretty difficult project. At that point I fully expected that the
tram system would be up and run ning within our five year term of
government. My general view was that it was a project , that we had
supported and we had every intention of ensuring that it came to pass.

200.

There was an issue very early on about the funding (at para 198 above).
This was sorted out by about the end of June 2007. There was also
scrutiny of the ETP from Audit Scotland ("AS") at around that point. I
think the Scottish Government asked for AS' involvement because of
their big concerns about the amount of money being committed,
particularly as the SNP's manifesto had committed them to dropping
funding. My general view of the ETP at this time was that it would be
difficult but I did not foresee the scale of difficulty that would emerge.

201.

I certainly received a great deal more briefings and was given a great
deal more information by Council Officers when I became Council
Leader. These were on every topic imaginable and there was
considerably more information than I received prior to 2007. Particularly
because Labour h ad been leading the Council for a considerable time up
to 2007, a new administration meant that Council officers were eager to
communicate information to the new administration. Everybody wanted to
ensure that I was briefed on everything,

202.

I think at that stage I still felt that the information we were getting on the
ETP was as accurate as it could be. Apart from the initial worries about
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funding, in those first two months following the elections, where we had

to do a bit of lobbying to ensure the money came through, everything

seemed fine and there were no 'skeletons' divulged.
Changes in council controlled companies
203.

A 20 July 2007 briefing paper was prepared by a Senior Council Officer,

Jim Inch, for the Chief Executive (Tom Aitchison) (CEC01 566497) in

relation to the governance arrangements of T I E. The paper noted that the

governance arrangements for Tl E were "complex", that it was "vital that
more rigorous financial and governance controls" were put in place by

C EC and that "Transport Scotland have previously urged the Council to
implement a more robust monitoring of TIE's activities in delivering the

project". I do not recall seeing that briefing paper.
204.
205.

In a more general sense , there were c hanges in the make-up of C EC

controlled companies following the 2007 elections.

Prior to 2007, the S L D had always queried the relationship between the

Council and arm's length companies - particularly w hat we saw as a lack
of democratic accountability, since there had not been opposition

councillors involved in the boards of these companies. T I E obviously was

part of that.
206.

At some point prior to 2007, we did actually succeed in getting cross

pa rty representation so I believe the S L D had a representative on TI E's

board before we came into Administration. However, one of the first
things we did in administration was to have the Council Secretary draw

up a huge number of c harts for us which showed how many members

should be on boards, committees, and other CEC bodies to ensure there

was a rough proportionality.
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207.

In addition, we asked for a review of arm's length companies, of which

the Council had established quite a range. This involved looking at the

relationships between the Council and the va rious bodies that existed at
arm's length from the Council , sometimes with overlapping functions with

othe r bodies (though TIE was not an example of that). The outcome of

that review took quite a while to produce and there were certain
amalgamations or other rearrangements as there had come to be

proliferation of companies. For instance , I happened to be quite involved

with the City Centre Management Company and the outcome with that
was that it was subsumed within another body .
208.

I do not remember at that stage having any specific discussion about TIE

and its governance, although I had a lot of meetings around that time and
it is possible t hat it may have been touched on.

209.

In terms of total funding and TS scrutiny, the Scottish Gove rnment quite

rightly wa nted to be sure that the g rant was properly spent. I knew that

they had to be satisfied with the relationship with C EC or with T I E, but I
did not see the actual detail of that.

Funding and Finance
210.

There were various discussions in relation to finance. For instance, in
July 2007, Council Officers recorded in an email that Councillo r Gordon

Mackenzie (SLD Fina nce Convener) had sought info rmation on a number

of matters, including what contingency plan needed to be in place in case
of a cost overrun (CEC01 556572).
211.

Additionally, a highlight report to t he C EC Chief Executive's Internal

Planning Group ("IPG") on 30 August 2007 (CEC01 566861 ) (para 4.1, at
pgs 8 - 9) noted that the capping of the grant from TS changed the risk

profile for C EC. The report sought guidance on the procurement of
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resources necessa ry to provide a risk assessment and analysis of the
lnfraco contract for CEC.

212.

I cannot remembe r what steps were specifica lly taken following the

changed risk profile to protect C EC's interests regarding ETP risks , but

very early on in our administration we were given an overall picture of

C EC's finances. The Director of Finance, in a report to Full Council,
informed us that the Council finances were not at all healthy and that

there were practically no una llocated reserves. In general terms, we

inherited a very poor financial situation, but during our five years in

administration we managed to build up the reserves of the Council.
213.

Given t he poor financia l situation, it was very important t hat we knew how

we were going to raise the Council's contribution - which, at that time in
2007, was expected to be a maximum of £45m. Looking at how that

£45m would be raised in volved risk, because we obviously wanted to

minimise the amount that the Council was going to have to pay. T he re

were all sorts of considerations on the agenda in looking at how that

money would be found . So discussions about risk came in very early on,

but these discussions were ma inly re lated to how t he Council would be

able to provide the funding for its contribution to the ETP.
214.

I have been asked if the re was any discussion, at this stage, about what

would happen if C EC's contribution ended up exceeding the £45m it had

planned for.
215.

I do not think there was any planning or conception in 2007 about what

would happen if CEC's contribution ended up exceeding the £45m. It
had been made ve ry clear to us that we were not going to get more than

£500m. As a coun cillor on the COSLA Leadership Board, we had

quarterly meetings with the First Minister (Alex Salmond MSP) and other

ministers such as John Swinney MSP. Inva riably I would be nobbled by
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one of them and the phrase used was that we "would not get a penny
more" than the £500m contribution. The Scottish Government had had its

hand fo rced into dropping a manifesto commitment, which nobody likes

to do , and so they were absolutely adamant. There was no way we were
going to be able to go with a 'begging bowl' and we knew that it was not

go ing to come from anywhere else . At that time, as far as I can
remembe r, we were absolutely convinced by what we were told in

Council repo rts and from briefings , which was that it was unlikely we

would need the £45m. I do not recall it being discussed, at this time, that
it would ever be more than that.

2 1 6.

I do not know of any contingency plans that were in place, because at

that time I certainly did not think there was a likelihood of a cost overrun.

We tho ught that there had been enough ris k allowance put into what we

saw that the costings would have allowed for things like inflation costs

and all the rest of it, so there was enough allowance to cover unforeseen

things .

Governance arrangements as at 2007
217.

There are minutes of a meeting of the Full Council which took place on

23 August 2007 (CEC01891408) and which I attended. Item 22 on the

agenda of that meeting was an update on the ETP including a report of

the Chief Executive (at pg 31) which contained a number of

recommendations. Councillors approved those recommendations which
included:

217. 1

Setting up a revised governance structure;

217.2

Agreeing operating agreements with T IE and TEL ;

217.3

Reviewing board positions fo r T IE and TEL ; and
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217.4 Establishing a Tram Project Subcommittee (TPS) of the
Trans port, Infrastructure and Environment Committee (TIEC).

218.

The project was moving on by this stage and the governance

arrangements were a very complicated structure. There was T I E, TEL ,

the Tram Project Board ('TPB") and so on, and thelr lines of connection

were pretty obscure. It was necessary to make it fit for purpose. It was

also clear that there needed to be a proper relatlonship between the

Council and TIE, because matters had reached the stage w here it was

now clear that TS was going to be giving the funding to TIE. As such, it
was essential that we had as clear a governance structure as possible.

While it was not precisely noted in the recommendations , this was also

because we were not going to get more funding and that the Council

was, at the end of the day, the funder of 'last resort'. It became really
important to make sure that everything was in place.

2 1 9.
220.

I t hink what is mentioned in the minutes did come to pass . 1 do not know

precisely when those changes were put in place

The c hanges probably simplified the governance structure a bit, but it

was still quite a complicated structure. At various later stages it actually
became a bit more complicated, until it was all sorted out following t he

mediation at Mar Hall in March 201 1 . One of the key ingredients of the
ETP was that there should be an integrated transport system wit h

Lothian Buses, so there needed to be some clarity about TEL's role, the

role of Lothian Buses and the relationships with T IE. It always remained
quite complicated and there were all sorts of groups at different times,

including internal groupi ngs within the Chief Executive's office (the

Transport O perating Group, I believe) . It a lways remained a relatively

complex arrangement.
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221.

The TPS was, in essence, to give elected members an opportunity to

spend more time actually looking closely at matters connected with the

ETP. They would then be expected to report back on the ETP, as

appropriate , to their own groups. Until this point, the ETP had just been
one of many items within the T I EC remit. As its name suggests, the T I EC

covered a lot more than just transport and had a huge environmental
remit as well.

222.

As you can see from the TPS's composition, we tried as far as possible
to make it reflect the actual number of members that the various groups

had. Overall the Council was split (29 SLD and SNP councillors as
against 29 opposition councillors). So it featured 3 members each . It was

an opportunity to have cross party scrutiny at a committee level. I was

never a member of the T PS. I believe Councillor Wheeler and Councillor
Hawkins were the SLD members of it .

223.

Subcommittees would usually report back to their originating committee ,

Tl EC in this case. There were sometimes informal working groups set up
(which did not have formal clerking support), but the TPS was a proper

subcommittee so its agendas , papers and minutes were all available to
any councillor who wanted to see them. The information would also have ,

generally, been publicly available,

although there were various

confidential items that they were not able to publicly repo rt on.
224.

There was no kind of direct lines between the PSC and TPS. The PSC

was intended to be a group of the more senior councillors. All the

Conveners, for example, were on the PSC. The convener of T I EC was
also the convener of TPS, and was also on the PSC, but other than that

there was no connection. It was a very loose link .
225.

I do not remember anybody ever suggesting linking the TPS and the

PSC together. The PSC was a kind of over-arching committee, setting
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strategy which often crossed the boundaries between convenerships,
committees and Council Departments. Accordingly, it did receive papers
about the ETP. I do not think we actually had any subcommittees of the
PSC because, if there had been a need to focus on a particular issue, the
Conveners would normally create a relevant subcommittee reporting to
the committee they were responsible for.
226.

Regarding the Full Council meeting of August 2007 and how the roles of
the Executive Chairman of T I E and the Chief Executive of TEL changed
as a result of the revised governance arrangements, I have difficulty
remembering the precise situation at that time. From May 2007 until
around August of that year, I think Wil liam (Willie) Gallagher, who was
the Chief Executive of TIE, was also acting as the Chair of TIE. I have
always been very uneasy about the notion of an Executive Chair (ie the
chair of a board also acting as an executive rather than independently).
The changes around this time would have, I think, dealt with h im
occupying both roles.

227.

Jim Inch's J uly 2007 briefing note (at para 203 above) made mention of
concern for more robust and rigorous governance controls.

228.

The changes in the latter half of 2007 and the first half of 2008 exposed
some quite serious issues about the actual footing on which all these
different company boards, and the TPB, were resting. The TPB was at
that time a very loose arrangement and it had no proper lines of authority
or responsibility between it and TI E. Equally there were no operating
agreements in place for these bodies.

229.

There was a CEC Tram Monitoring Officer ("TMO") , whose appointment
came around then. Wh ile someone might have been informally fulfilling
that role before this point, a proper TMO was needed . If things were to go
awry, it was very important that the Council had its relationship with TIE
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clear and that the governance was properly worked out. I think these
steps probably produced more robust monitoring. There had been loose

relationships before, but it was certainly put on a more legal footing and
the relationships were better identified.

Design and utilities
230.

There are a set of minutes for a joint meeting of the TIE board, TP B and

the Legal Affairs Committee which took place on 15 October 2007
(CEC01 3571 24). The Boards we re advised that the lnfraco bids were

primarily based on preliminary design (at pg 11).
231.

I did not see this document until I saw it as part of the Inquiry. At the time,

I ce rtainly would have been rather surprised to have learnt this. I think I

would have been aware that design was not totally complete but I do not
think I was aware of the specifics of the issues that actually come up in

these minutes. The design of the ETP later became a major issue, but
the impression I had at the time was that the design was a lot more

complete than later turned out to be the case . At this point, late 2007, the

unknown factor of what was going to be found underneath the city's

streets seemed to me to be a bigger issue than the design. I thought that

the designs would have been further progressed by the time that

procurement was underway and the bids were received.
232.

I perceived utilities as being one of the biggest risks . Clearly you could

not have the infrastructure contractor going on street when the utilities

pipes had not been dealt with and when there were large ditches and

holes in the street. Equally, there was no point in digging up roads twice

or in having tracks laid and then finding that there had not been pipes laid
underneath or there were hidden pipes that we did not know about. So,

at this point anyway, I saw the utilities as being more of a concern.
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233.

I thought that TIE would have progressed the design to the stage where

procurement could happen. You cannot really put out something and

expect to get realistic bids if you have not got the majority of the design
work done beforehand. Otherwise the contractor does not know what

they are bidding to do. I was unaware of the potential for that being an

issue, and if I had been awa re of it then there would be an obvious

concern about its effect on prices. I am pretty sure that design was
included in the costs estimates and that there was a risk facto r that put in

the costings for design work. So I would have thought that it was

covered. If we had been told that the design was not as advanced as we
thought it was , then it might have caused serious questions .

The ETP Final Business Case (Version 1)
234.

Coming to October 2007 and the Final Business case ("F BC"):
234.1

The Final Business Case (F BC)(Version 1), dated 3 Octobe r

2007 , was prepared by T IE (CEC01 649235).

234.2 A p resentation was given to the Full Council by Willie Gallaghe r
(T IE), Andrew Holmes (CEC) and Neil Renilson (TEL) at a

meeting on 25 October 2007 (CEC02083536).
234.3

A report by Andrew Holmes (CEC Director of City Development)

and Donald McGougan (CEC Director of Finance) was given to

councillors.

It reviewed the F BC and recommended that

councillors vote to approve it (at pg 16 of CEC02083538). It

noted the estimated capital cost of Phase 1 a (Airport to

Newhaven) was £498m (which included a risk allowance of
£49m) and that there was a 90 percent chance that the final cost

of phase 1a would come in below the risk adjusted level (pa ras

2.4 and 4.2, at pgs 1 and 8 - 9). Tender evaluations would also

be reported back to the Council (at pa ra 3.19, pg 6) .
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235.

By the time that the FBC came to the Full Council meeting in October
2007, we had had several briefings on F BC in addition to the
presentation that was actually given at the Council meeting. There had
been various comments from external bodies as well. The Auditor
General had reported in June 2007, which I think had been sought by the
Scottish Government before deciding to allocate funding, and he was
satisfied that the correct procedures were in place. That report, I think,
specifically mentioned risks. There had been an earlier Office of
Government Commerce ("OGG") Gateway Review which had basically
given the green light to the ETP.

236.

The Scottish Government had by this time also dropped the EARL
project, which TIE had been dealing with. This actually had a helpful
impact on, and improved the business case. A heavy rail line going direct
to the airport was going to impact on the patronage from the airport itself.
Although at times those against the trams complained that it was set up
solely for the benefit of visitors to Edinburgh, I do not remember the
airport side of it actually being one the big features in looking at where
the line would go. It was more to do with growth areas in the city. The
BCR did improve with the fact that you were not going to have a (near)
duplication of transport services for part of the route.

237.

Having had a great deal of information, and having questioned everybody
a great deal when they gave presentations or reported , at the end of it we
were satisfied that the case had been made. We were quite happy that
our concerns had been addressed and that it seemed a good FBC.

238.

I know that the allowance for risk was something that was usually
brought u p in relation to these types of reports. Risk was certainly raised
and we were reassured that the levels of risk that had been written into
the project (for various things) were comparable to the levels that were
used in other projects. I believe we would have asked about how definite
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the prices were and would have been told that they were not . We knew

that there was always a possibility that the prices would change once it
reached the stage of actually having contracts in place. It is difficult at

this time distance to remember what in particular was asked but I do
know that my group was not slow to ask questions.

239.

I do not remember the fact that significant sums of money had already

been spent influencing our decision at all. I think we were looking at the
FBC on its own merits and we were not thinking about whether there was

waste if it did not go ahead.
240.

I do not think I had a good understanding of how much had been spent

on T I E at this point . T I E had been working on a number of different

projects such as the Congestion Charging Scheme, EA RL and the

WEBS project . Those had been pulled and I assume that a fair amount of

expense had gone to nothing for those projects. The referendum on
congestion charging, for instance, cost £7m. I think we were told at some

stage how much had been spent on the project to date.
241.

I would have thought the £498m capital cost figure was arrived at by TIE

and the various advisors that T IE had commissioned. They would have

been the sole source for the estimates. I do not know who in particular
worked on it as TIE had various different consultancy firms working for

them at various times. I do not remember at that point seeing any
external documentation from those advisors . By October 2007, I think

that the costs had been worked out much more fully than we had seen

previously. My u nderstanding at the time was that they had been worked

through by Tl E - who had the remit to come up with the costs of the
project.

242.

CEC's Chief Executive or the Senior Council Officers did not take any

external advice on the costs at this stage, as far as I know. I know
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external advisors were eventually employed by the Council due to

concerns about whether there was a conflict of interest, but that was

when things reached a difficult situation with the contractor. There were
questions, at that later point, about whether it was right and proper for the

Council to be getting advice from the same people as TIE. However, up

to that point it was very much the perception that T I E and the Council

were one and the same , albeit that T IE had the specific remit to deal with
the ETP .

243.

It is quite unusual to have presentations to Full Council though they did

happen occasionally. I cannot remember now whether the Octobe r 2007
presentation (CEC02083536) (at par a 234.2 above) is what we saw at

the Full Council meeting or was presented to the SLD Group at an earlier

point. When it was a big matter coming up to Full Council, we would be

given presentations on the ETP , in groups, prior to going to Full Council. I

doubt very m uch if they would have differed enormously from the

presentation at Full Council.
244.

I remember having seen other presentations given by these three

individuals (Andrew Holmes, Willie Gallagher and Neil Renilson). This

presentation may have been slightly different in that Neil Renilson tended

to be less involved in presentations to groups, though he did come to

some. His involvement at this stage is interesting because there was a
feeling that Neil Renilson was not particularly enamoured with the ETP

overall. However, in his involvement with presentations at this time he

gave the impression that he fully supported having a fully integrated

transpo rt system (that was an important aspect of the ETP). I was
impressed that he did appear to make that case very strongly.

245.

I do not recall the report on the results of the tender evaluations being

given to co uncillors, but I could be mistaken. We would not actually
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normally get that level of detail. We would tend to get the headline results
of a tender evaluation.
246.

I do not believe there was any further information provided by members
of the Council who also sat as board members of TIE or TEL around
October 2007. To a large extent, our members who sat on boards did
honour their commitment to the boards. I am sure the questions they
would have asked when we got presentations, as a group or Council,
would have been fuelled by what they had learnt at the board, but they
did not come back from board meetings and tell us what was happening.
I f you are g iven private and confidential information it should stay as
such, but sometimes, particularly if information appeared to have got out
into the press, one of our board member councillors might say that they
knew that the press statements were wrong .

247.

At various stages when there were issues raised that caused huge
concern, though I cannot remember if it was specifically at this time, I did
have very private and confidential comments made to me. However, I do
not remember a board member telling us anything that we did not get
from those presenting the information to us. Ultimately our decision to
approve the FBC was arrived at as a group and was obviously informed
by the board members' views on it, which were obviously informed by
what they had heard and learnt through the companies.

248.

I cannot remember whether there was any explanation of the bids
received or any hig h level comparison between them in relation to the
lnfraco bidding. I remember a lot more about the contract for the tram
vehicles. I think we must have been given more information, because I
can recall that there were four bidders for the tram vehicles contract,
including Bombardier, Alston and GAF who were successful. For the
l nfraco contract we may have been told it was down to two bidders and
that the Consortium was the preferred bidder of those two. I do not have
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any memory of anyo ne distinctly laying out the 'pros and cons' of each

bidder for us.
249.

I would assume that, as with any kind of contract, the Consortium was

identified as the preferred bidder because they gave best value. T I E

would have obviously looked at quality and timely delivery and whether

the delivered quality wo uld be what they were looking for. I do not

remember actually seeing any of the tender documents . I do not believe I

ever saw a matrix of important factors or scoring or was ever given any

specific information from T I E about it. It was their assessment that the

Consortium were the preferred bidders and we would have accepted

that . We were not, as cou ncillors, actually looking at the bids o urse lves or
involved in choosing who we thought should be the preferred bidder.

250.

An email was sent by Alan Coyle (CEC Tram Project Finance Manager)

to Andrew Holmes and Donald McGougan (CEC Directors) on 3

December 2007 (CEC01397538). That email attached a briefing note
(CEC01 397539) setting out a number of issues in relatio n to the ETP and

the approval of the FBC.
251.

I had not seen this document prior to it emerging as part of the Inquiry.

The note appears to raise concerns which I did not know abo ut at the

time. I a lso do not think that other councillors would have bee n aware of

these issues at the time.
252.

I think there is enough of concern in the note to suggest that we probably

should have been told. It is always quite difficult for Council Officers to

decide what to tell councillors. This is because situations are fluid and

there may be no point in raising an issue, for instance, on Monday if it is

going to be sorted by the next morning. There is always an issue about
what information should be imparted and when, particularly if an issue

can be resolved. Given what was be ing said in the note and the many
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different issues, then I think I would have expected to have been told that

things were not all 'sweetness a nd light' as perhaps we might have
thought .
253.

If we had been made aware of these concerns, I think we wou ld

obviously have sought to be reassured and we would have sought further

information to find o ut whether there were issues about time and money

with the ETP. One thing that really struck me, in reading this note, was
the fact that Council Officers did not know the contract at all. That was a

problem. I am not saying that the councillors should have been told that,

but it was a big concern. There is clearly a concern that the Council did

not have the capacity itself to fully understand the arrangements. Though

that is a reason why T I E was set up, there were a lot of issues there that
were quite worrying indeed.

254.

An email was sent by Duncan Fraser of C EC to Geoff Gilbert of TIE on
14 December 2007 (CEC01 397774) which refers to a presentation given

by TIE staff the previous day. The email was copied to a number of
others at CEC and TIE, including Andrew Holmes and Donald

McGougan. The email raises q uestions about the Quantified Risk

Allowance ("QRA") and the provision for risk given the likely change in
the project's scope due to outstanding design and extensions of time. I

believe Duncan Fraser was a transport specialist within the C ity

Development Department.
255.

I did not see this email at the time but , from what Duncan Fraser is

saying, it appears the Council Officers were unclear on the scope of

works. As such, it would have been unclear to councillors who were
getting their information from those officers. In December 2007, I

certainly believed that the scope of the scheme was pretty much fixed,

though obviously there might be unforeseen circumstances that would

emerge. That would have been covered by the risk allowance which had
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i
1.

been written into the plans. This document does suggest to me that we
were given an overly optimistic gloss on the situation.
256.

It would seem that, and this appears regularly in documents which come
later in this statement, there were people within the Council who had
concerns, but whether they were then acted on by those to whom they
were reporting is perhaps a different matter.

257.

I do not remember this type of concern being reported to the Council at
this time. These are internal emails to Council Officers and they would
have to exercise their own judgement on whether they then transmit that
information to councillors.

Wiesbaden Agreement
258.

Between 17 and 20 December 2007, negotiations took place at
Wiesbaden, Germany, between representatives of the Consortium and
TIE. On 20 December 2007, an agreement, or heads of terms, was
reached (the Wiesbaden Agreement). I have been asked what my
awareness was of the Wiesbaden Agreement and its purpose. I was not
aware at all of these discussions at the time. It did not surprise me
though, that in the negotiations with the preferred bidder, there would be
on-going discussions. I would not have expected to have known that sort
of detail about on-going discussions with a potential contractor.

The ETP Final Business Case (Version 2)
259.

In terms of updates to the Full Council following the first version of the
F BC, at this stage, I do not remember getting u pdated information other
than what was presented to us when there was due to be a report to the
Council or a committee. The u pdating of information became better later
on in the ETP . The information given to us at that stage was what had to
be shared with us in order to get the decision made, the information to be
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Ii

shared being decided by Council Officers. I would not have expected to

be informed about internal, operational matters.
260.

Regarding whether I had the impression t hat TIE knew that the contract

was not fixed price and might result in the Council breaching t he terms of

the funding agreement with TS, my view on the pricing assumptions in

late 2007 is totally coloured by what I later learnt. Therefore it is a difficult
question to answer. The impression that Tl E always gave to councillors,

and the phraseology t hat t hey used in things like repo rts and press
releases, was that it was a fixed price contract. In the repo rts, T IE did use

the phrase fixed price but they sometimes qualified it by mentioning

exceptions such as a major design change or something like that . I now

understand that there was a caveat to that. We were not made

particularly aware of the caveat.
261.

At that time, I probably thought that it was a fixed price contract unless

t here was a major change - for example, if the Council decided on a
major change to the route (which was tec hnically not possible because it
was already defined in t he Tram Acts) or they suddenly decided that

there were to be a lot more tram stops . If there was a major issue or

some fault of the Council which caused a great deal of expense, and t hat

had not been written into the contract, then I think I always knew t hat

might lead to additional costs.

However,

the

headline p hrase

communicated to councillors always was t hat it was a 'fixed price'
contract . I probably t hought it was something like 95 or 98 percent fixed,

and t hat t he small element of variability was actua lly covered under the

risk allowance t hat had been put into the project.
262.

I t hink the first time t hat I really became aware that perhaps the contract

was not as fixed as l t hought was some years after this. I had a meeting
(which I discuss further below at paras 432 - 434) with Richard Walker,

who represented BB as part of the Consortium . This was a heavily
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'chaperoned' meeting, with the C EC Director of Finance (Donald

McGougan) also present. Certainly, his (Richard Walker's) implication

was that Tl E knew very well that the contract , far from being fully fixed or
almost fully fixed, was probably less than 50 percent fixed by t hen.

263.

It is very difficult to know w hether TIE knew or who at T I E knew. As the

Council was t he 'funder of last resort', then it was a real problem if the
contract was not fixed price (or as near as possible to fixed) so t hat the

risk allowance would not cover it . It was very important t hat it was sold to

us as fixed price because we had the £500m and not a penny more.

Anyt hing that then ate into the funding t hat the Council was providing

(£45m) was obviously something that had to be considered very

seriously.
264.

The FBC came back to t he Full Council in December 2007 :
264. 1
264.2

The FBC Version 2 (CEC0139 5434) was prepared by T I E and

dated 7 December 2007.

A report (CEC02083448), dated 20 December 2007, was

prepared by the Directors of City Development and of Finance

(Andrew Holmes and Donald McGougan) asking the Full Council

to approve the FBC Version 2 and instruct TIE to award t he
contracts subject to price and terms being consistent with the

Final Business Case and t he Chief Executive being satisfied that

a ll remaining due diligence was resolved to his satisfaction. It
was noted t hat the estimate for Phase 1 a of £498m (inclusive of
a risk allowance of £49m) as reported in October 2007 remained

valid.
265.

It was a very detailed Final Business Case and again, as with all reports

like t his t hat came to the Full Council, we would have had briefings and

t he opportunity to ask any questions about any parts of it that concerned
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us. At the end of the day, we thought that the report was a reasonable

one to support. I think that within the Council Officers' report we were told
that DTZ Preda (a consultancy) had been asked to look matters over.
There was some kind of external assessment of the capacity of the

Council to make the contribution that was going to be required. On those

grounds it seemed to me that the ETP was worth supporting and any

concerns that I might have had, or other members of my group might

have had, would have been addressed by Council Officers before we
actually went to the Full Council meeting.

266.

The DTZ Pieda report , in a way, gave some comfort that it was not just

the view of CEC's Director of Finance, who was the main person who

was advising on finances and the Council contribution. The fact that it

had some external assessment probably gave us the feeling that it was a
reasonable way forward. The headlines in these papers were about

where the money was going to come from, and presentations showed us

the amounts in sales of land, developers' contributions and the like.
267.

It has been noted that the DTZ Pieda report only related to the Council's

financial contribution. That is correct but £45m, at the time, was a lot of

money from the Council Budget. Obviously the bulk of the money was

coming from TS, but we still had to be satisfied that we could actually

bridge that gap if we had to . The external report helped us answer the
question of whether we could actually afford the project. What we did not

know at that stage was that the global recession was going to have a

huge impact on development everywhere, including in Edinburgh, and

that did impact the figures quite dramatically. Overall, it seemed to us to

present a good enough case to support.
268.

In terms of concerns about the F BC Version 2, I think any concerns we

had at the time would have been satisfied before the meeting. Otherwise

we would not have supported the project.
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269.

Regarding my understanding at December 2007 of the extent to whic h

design, approvals and consents and utility diversion works were

complete, the utilities question was easier for councillors to understand
and was an important aspect of the ETP. The diversion works were

moving the pipes and cables from all over the street and consolidating

them within a single trench in one section of the street. That would avoid

future disruptions involved with digging up the whole of the street. It was
costing us a lot of money and it was disruptive at the time , but it would be

a benefit for generations because the equipment that was there was a

century old in most cases.
270.

At this point , December 2007, it was obvious that t he utility diversion
work was not complete because t here were signs of it throughout the

city's streets. We definitely knew that that work had not been done, and it
would a lso have been clear that you could not have contractors coming

in to start working laying tram tracks while the road was still in upheaval. I
knew t hat that would cause difficulties for contractors coming in.

271.

The design work is something I was not so familiar with. I knew it was not

complete, but I did not know to what extent it was not complete. I

suppose my assumption would have been that it had been completed to

a stage that meant that the procurement process could have been gone

through with a good understanding of exactly what was being asked for.

As for the progress of approvals and consents , this again was in a way

dependent on design, so I would have understood t hat that was not

complete.
272.

Regarding how TIE would deal with these aspects of the ETP at this

stage , presumably their job was to make sure that the design, utilities
and so on had been dealt with adequately for the purposes of the lnfraco

to start delivering. So, as far as I was concerned, it was an operational
Page 70 of 280

TRI00000019_ C_0070

l

f

�
Ii

11
t

Ii

I.

I
I
I

matter for TIE. I did not receive any information on contingency planning

by T I E and would not have expected t hat level of detail .
273.

In terms of my understanding of t he risks borne by TI E and by the

Council from the lnfraco , there were lnfraco risks identified in reports to

the Council about things like inflation, but the main risk that I can recall

thinking of at that time was related to the utility diversion work. As with

any project, there also was a genera l degree of risk in relation to

unknown ground conditions. There had also been issues with steel prices
at various stages and I suppose I wondered whether they would get the

tracks at the right price at the right time. T hese were the sort of things I
thought of as t he main risks.

274.
275.

I am fairly certain we were given figures for the different aspects,

including design and utilities, and a detailed analysis of overa ll figures.

I thought the contract would cover most of these things because there

was risk allowance presumably written into it and there must have been
some headroom within t he contract. lt would not be the Council that

would end up having to pay large sums , under a fixed price contract

unless there were unforeseen large matters caused by the Council or a
third party. We had a lot of discussion about risk and about the figures

that had been put in to account for it. I think overall there was a 10

percent risk allowance o n t he whole project , but others would have

known all about that. The ·information would have been transmitted to ' the

councillors who were being briefed on the situation.
276.

We were, in general, reassured by t he Council Officers that had taken us

through t he paperwork or briefed us that · t he risk allowance was
adequate, compared favourably to other big projects and offered enough

cover. We were shown the percentages t hat had been allowed for all the
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elements of risk. I cannot remember exactly what Optimism Bias is
though I do remember the phrase coming in somewhere.

277.

Regarding whether the aims of the procurement strategy had been met , I

am not quite sure what this entailed but it seems to come back to getting

best value and ensuring there was capacity to do the relevant wo rks.

Councillors had to make a judgement based on the advice that we had

been given. In this case I cannot recall any of the Council Officers saying

that they had a problem with the project . They were reco mmending that

the F BC should be approved and I would expect that the aims of the
procurement strategy had been met.

- 278. . . As a co uncillo r, you_ are very reliant qn the advice of the profes�ional
Council Officers. Tt:,ey themselves very often_ base their views on advice
.
they get f ro� somebody else.
at the en:d: of the day yo� have to make

so:

a judgement a� _to whether you trust the reports and t hat the info rmation
;_

.

.

.

•.

is as it should be. I think if there had been any questions about the FBC

not meeting the aims of the procurement strategy, we would certainly
have been told about it. It is only now, having looked at all the other

aspects of this, that you wonder to what extent the Council was actually

monitoring matters The Council had given this remit to this company
(T IE), who claimed to be the experts and the Council Officers themselves

did not have that expertise.
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280.

The report to Council accompanying the F BC Versio n 2 (at para 264.2

above) (CEC02083448) noted that some allowa nce had bee n made for
risk associated with the detailed design work not having bee n completed

at the time of financial close (para 8.1, at pg 5). However, the
"fundamental approach" had been to tra nsfer risk associated with design

not having been completed to the private sector a nd that t his had largely

been achieved (paras 8. 1 0, at pg 6). This reflects w hat I remember being
told about the FBC a nd contract, a nd the type of assurances we were

given.
28 1 .

T he report noted (at para 8. 16, pg 7) t hat the r isk contingency d id not

cover major c hanges to scope and that changes to the programme could
involve significant costs that were not currently a llowed for in t he risk

contingency. This is something I have already discussed.
282.

I must have felt comfortable with the F BC as I supported it. I must have

felt that all our questions had been answered a nd that what we were

being presented with was a reaso nably argued case that was worth

approving. All of the parties supportive of the ETP were in favour of the
F BC.

283.

I do not remember any discussion about postponing the award of the

l nfraco until after the design and utility diversion works were complete,

and I think everybody wa nted t hings to get started as soon as possible. I

would have expected t hat, if that was a viable option, TIE would have put
it to the Council and the Council Officers would have put it to the

councillors but I do not remember that happe ning. By December 2007 we
already k new that the utilities work was taking longer than it should have

do ne. The utilities work had actually stopped whe n the new Government

came in because there was such uncerta inty about whether funding

would be provided (at paras 196 - 1 98 above). That was not the only

reason that it was delayed, but that was o ne of them.
Page 73 of 280

TRI00000019_C_0073

284.

The Council report (at para 264.2 a bove) (CEC02083448) noted (at para
8. 1 3, pg 7) that the Council retained certain risks, including agreements

wit h third parties (including utilities delays), finalisation of technical and

prior approvals and a lack of indemnity insurance for TIE (as a Council
controlled company) .

285.

My position on these risks comes back to the advice that we had been

given that this was reasonable. One of these, planning approvals, was to

some extent within the power of the Council to progress. The issue about

indemnity insurance seemed quite technical though and I may at the time

have understood what that was all about. Overall, the risks seemed

reasonable in light of the advice we received that they were containable .
286.

The report's discussion and recommendation (at para 8. 1 2, pg 7 and

para 1 0.2, pg 8) concluded that the CEC's Chief Executive should

approve the award of the lnfraco subject to completing due diligence.
28 7.

As far as due diligence on the award of the contract is concerned , that
would have been, I would have thought, TIE's job to carry out. I do not

know whether this was a question of carrying o ut due diligence on the

bidders or something else . The lnfraco was a contract between TIE and

the successful bidder so it was not the Council itself. There were various

devices, such as the company boards and the operating agreements that

provided a connection between the Council and Tl E. I would have

assumed that the Council was satisfied with T IE's progress and

performance on that aspect.
288.

Councillors themselves do not enter into contracts. These are entirely an

operational matter. There is a very clea r demarcation between the

councillors who develop the strategy of the Council , and monitor that to
ensure that that strategy is implemented, and the Council Officers who

are the ones that actually implement the decisions and conduct the
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practical day-to-day stuff. Loo king in intimate detail at co ntracts is not

something that a ny councillor should be involved in, and so it is very

often the case that Council motions (a nd reports u nderlying them) ask

that you delegate the authority to the Chief Executive or sometimes a

releva nt Director.
289.

In fact (which I discuss f urther below at para 343) the decision came

back to Full Council a nd the power of delegation had to be renewed. You

trust your Chief Executive to come back to councillors and report o n

cha nged conditions if he (Tom Aitchiso n) was u ncomfortable because
things had cha nged either cost-wise or risk-wise or for so me other

reason. So the actual interactio n was between the Chief Executive and

his team and TIE, not betwee n cou ncillors and T I E. We were distanced

from them in that way. We did not , at that point, ask the Chief Executive
to come back to us to tell us why he was satisfied it could go ahead, but

the ex pectation was that he would come back if he was not. In fact, the
process was quite drawn o ut after this decision .

290.

The actual financial close of the l nfraco was in May 2008 and at that time

we were satisf ied that the requisite co nditions had bee n met. But it
should be borne in mind that our satisfaction was e ntirely based on what

the Chief Executive reported to us. We , as councillors, did not go to T I E's

offices and ask to see the contracts or question them in depth. That
would be e ntirely outwith t he remit of any cou ncillor. When it came to the

actual fina ncial close, we were assured by the Chief Executive that

proceeding with the contract was what we should do . I n the e nd, all

parties on the Council signed up to that at the time.
291.

At the time that we received the report (at para 264.2 above) in

December 2007, we were happy to grant authority to the Chief Executive
because we felt that the o utsta nding matters were such that he should
not have to come back for further approval . That was what was written
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into the recommendations and the motion coming out of that meeting.

T I E would be actually entering into the agreement, but the Chief
Executive was given the power to actually instruct them to enter although

he himself was not involved directly with that.
292.

There were various issues raised in the report, and we had to judge that

through his professionalism and his use of Council Officers he would

ensure that he was satisfied that they had been resolved. That is very

common practice. It is quite complicated to explain a councillor's role in

all of this. New councillors do not always really understa nd the

relationship between them as a councillor and the Council Officers. Very
occasionally, a councillor will actually cross the line in the relationship.

That can cause huge problems if they start actually directing staff to do

things and getting involved in the day-to-day workings and operations of

the Council. As it turned out, it took much longer than was expected to

have these issues in the report resolved and the Chief Executive's power
of delegation did come back to be renewed.

Negotiation and changes in lead up to lnfraco
293.

Around 2008, we had entered into the start of what eventually developed
into the international global financial crisis. However, the main reason for

increases in the price of the infrastruct ure contract was that the original
information that we had was not quite complete. The contracts had not

been firmed up and there were still a lot of question marks about some

aspects of the project. So I would have assumed that we were, by the
end of that period, at a point where we had final information.

294.

That final point was reached in May 2008, when a report came to the

PSC. By that time the figures were firm. We always knew that what we

had been presented with prev iously were best estimates which, by
January 2008, were very good estimates. Nevertheless, we knew that,
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once we were at t he more advanced stage of assessing contracts, there
would be increases .

295.

We were told that more of the risk had been transferred to the private

sector, but that t he transfer came at a cost. If you are transferring risk

then you pay for that. However, t his would be wort h paying and cheaper

than having taken on the risk ourselves if the worst case scenario

occurred. I think one of the reasons for t he increase was that more of the

risk had been transferred to the bidders. I know that for the contract for
the tram vehicles (Tramco) . which went to a Spanish firm (CA F), there

were currency issues. As BB and Siemens were based in Germany that

currency variation may have been a reason for variation in the lnfraco as

well, although I do not know for sure. Largely it was t he firming up of the
project and the transfer of risk.

296.

A report from TI E to TS, dated 14 January 2008 (CEC01 24701 6) , noted

that discussions with the Consortium had resulted in the signing of an

agreement for the price (as a precursor to the lnfraco) on 21 December

2007, "essentially fixing the lnfraco contract price based on a number of

conditions". The key points of the agreement were said to be transfer of

the design development and scope changes risk to the Consortium and

t he exclusion of certain items, all of which were said to be well

understood, from the fixed price of the contract.
297.

T his was an internal email that I did not see at the time, so I have a

general awareness of some of its points but not the specifics. It becomes

difficult to recall exactly when I learnt of certain things over t he course of

t he ET P, but I certainly was aware at some point that design was to be
novated to the Consortium and that the risk was to be transferred . For

the construction programme, I must have known that certain items were

excluded but that t hose items must have been adequately provided for Page 77 of 280
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I would assume that these were items that could reasonably be excluded
from the contract.
298.

I have been asked whether the figures provided by way of the lnfraco
contract, including the novations, represented the entire budget of the
project.

299.

I would say that the figures provided by way of the lnfraco contract,
including the novations, did seem to represent the entire budget of the
project. They all seemed to add up and make sense, it was essentially a
fixed price contract, all the cost headings had been taken account of, and
the whole project was deliverable within the sum of the £545m that had
been agreed. This understanding came from reports that we were given
by Council Officers and the responses we received, in reply to
councillors' questions, from those officers.

300.

There were a series of exchanges, in preparation for the lnfraco,
amongst the legal team and other depute officers of the Council (see

C EC01 567522,

CEC0140091 9,

CEC01 567520,

CEC01 400987,

CEC01 5608 1 5,

CEC01 39901 6,

CEC01 50841 2,

CEC01 399075,

C EC01 401 032, CEC01 401 628 and C EC01 401 629). These raised
concerns, including that the price had risen by £ 1 Om, that the project
timetable was now three months later than predicted, that the risk of
approvals and consents had not been taken by the private sector and
that there was a residual risk, potentially a very significant one,
associated with design.
301.

I was not aware of these concerns at the time and it was an 'eye-opener'
to read some of these emails, especially some of the emails that refer to
TIE's lack of transparency with the Council and to questions about the
robustness of the risk and contingency measures. I do not know if any of
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the other councillors, s uch as the Transport Convener for instance, were

aware of them.
302.

Whether the co uncillors should have been aware of these concerns

comes back to the difficult issue about exactly what a councillor needs to

know. With hindsight, it is very easy to say that it might have influenced
some of o ur views had we k nown it at the time and that we should have

been aware of those concerns . However, there may be an awful lot of to

ing a nd fro-ing between Council Officers before final decisions are

reached, and a lot of the issues raised there might have been sorted out

by the time a report needed to be p ut to councillors. There are a lot of
issues in which a councillor would not normally be involved, but when it

becomes a more strategic matter that yo u would expect councillors to be

involved.
303.

There appears to be quite a lot of email correspondence, pa rticularly (in

the documents ment ioned at para 300 above) involving Colin Mackenzie,

Nick Smith (both CEC solicitors) and A lan Coyle (CEC), going on behind

the scenes. These emails were not amongst Senior Officers such as the
Directors (heads of the CEC's departments) and the Co uncil Solicitor.

These more j unior Co uncil Officers would have been transmitting their

thoughts to the Senior Officers (in this case, Gill Lindsay, as Council

Solicitor at the t ime). It was rea lly up to the Senior Officers to decide to

what extent it was their duty to pass on that information to councillors . It

might be that this information was not going to make a material difference

to the information that we had already been given.
304.

If l had known about these concerns at the time, I think I wo uld have

sought an immediate discussion with the Chief Executive and other

re levant Se nior Officers to establish how serious these issues were .
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305.

I do not know what legal advice the Council was receiving at the time of

the lnfraco app roval process . I know that, at one stage of the project, an

issue did emerge in relation to DLA, who were involved in giving advice

to TIE. There was an issue about whether o r not DLA should also be

involved in giving advice to the Council. That was fine when it was 'one

family', but it was not so good when there were issues raised about how
TIE was performing.

306.

I know that the Council Solicitor was involved in the ETP issues, but I

also know that the Council did not have the legal know-how within its own

staff to cope with the technicalities of such a huge and very detailed

contract. This is evident in some of the email correspondence (at para

300 above). I do not know who was advising on the lnfraco other than

DLA, who we re advising T I E . I do not think that , at this stage, the

Council, had external advice on the contract. I cannot recall any

discussions about getting external legal advice at this time.
307.

A document titled "Design Due Diligence Summary Report" was

produced by the Consortium on 18 Februa ry 2008 (DLA00006338). This

reported that "more than 40% of the detailed design information" (at pg 3)

had not been given to the Consortium and raised other concerns.
308.

I did not see the report and was not aware of the matters discussed in it. I

do not know, specifically, what design was like at this stage of the

project. I understood that, in general terms , it was not complete , but I do
not think I understood it to be as incomplete as the report suggests.

309.

Regarding how the Consortium could o r would price fo r those works in

respect of which the design was not complete, I think that would

essentially have been a matter for the Conso rtium. It would be difficult for

them. If they we re aware of the level to which design was incomplete,

then it might well mean that thei r bid overcompensated for that .
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310.

I do not believe there was anything in the materials that Council Officers

or T IE presented to councillors setting out the mechanism or means by

which additional work under the lnfraco would be priced. This would have

been a technical matter that would be unlikely to be brought to

councrllors' attention.
311.

Regarding how the issue of incomplete design was reflected in the risk

allowance, I think that the reports at this time contained some reference

to design and there was an element associated with that in the risk

allowance. I do not know the details . By element, I mean that risk w as

usually expressed as a certain percentage. As we did not have the final

figures, it made more sense to be given percentages rather than specific

sums .
312.

By letter, dated 12 March 2008, (CEC01347797), DLA advised CEC on

the Draft Contract Suite. A series of emails and exchanges prior to that
letter show that employees of T I E, particularly Graeme Bissett, had input

into DLA's drafting of the letter to C EC (and into subsequent letters)
(CEC01551064,

CEC01551066,

CEC01474537 and CEC01474539).
313.

CEC01541242,

C EC01541243,

I had not seen these documents prior to their provision by the Inquiry but
I have now reviewed them. I do not think that this was something that I

would have give n any thought to at the time. My understanding of DLA's

role , at the time, was that they were employed by T IE as consultants for

the contract work. I do not think the Council had a direct relationship with

DLA at that time and I was not aware T IE had an input to that. I do not

know the details of the Council, DLA and T I E's relationship or whether

the Council was expecting some kind of unbiased letter of comfort but
maybe that would alter the perspective.
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314.

Regarding the possibility of the Co uncil seeking independent legal

advice, I do not remember it being mentioned at this time. I do recall

having a conversation with our Transport/Finance Convener at the time (I

cannot be s ure when this was) who suggested that perhaps the Co uncil
was not getting the level of legal advice that it should and said that they

had raised that with others . I do not know whether that information had
come from one of the Council Officers, which is possible.

315.

Coming on to mid-March 2008, there are the agenda (CEC02083387)

and the minutes (CEC02083388) for the meeting of the Full Co uncil
which took place on 13 March 2008. Those minutes do not contain any
u pdate on the ETP. At this point , the lnfraco contract was close to being

concluded (on 14 May 2008).
316.

Regarding why there was no update to councillors on the ETP at this

meeting, it was not a standing item on the F ull Council Agenda so there

was no requirement that there had to be a report at every Council
meeting about it. There were many Council meetings where there was no

report. I do not know why there was no update. My assumption would be

that there was not enough finalised, additional information to give

members at that point and there was no need for a report for a report's

sake .
3 17.

Rega rding whether I had any disc ussion with Co uncil Officers prior to the

meeting as to whether members sho uld be updated on the ETP and the

lnfraco, it is difficult to expect me to remember what occurred before a

meeting in Ma rch 2008. Before a F ull Council meeting, I would usually

meet with the Council Secretary (who prepared the agenda) and the Lord

Provost (who chaired the Council) to go through the business for that
meeting . If there was some glaring gap in the agenda I certainly would

ask about it. I wo uld also speak with the Chief Executive who would

discuss with me matters t hat he tho ught sho uld come up at the next
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Council meeting , so in general terms it may well have been explained to

me at the time.
31 8.

I did check the Council minutes for that day. At each Full Council meeting

there is a slot for the Council Leader's report. I have looked at my

Leader's report for the 1 3 March meeting (CEC02086466). The only

comments I made about the ETP were about t he utilities dive rsion work

and the compensation scheme (called "Open for Business") (at pg 5).

There are also questions to the Council Leader and councillors ca n ask

questions on any matter at all. There were no questions at all to me on

the t ram at this meeting. Had t here been surprise that there was no

update on the tram, there would have been questions about that. It

suggests t hat t he Chief Executive may have informed Group Leaders
that the re would not be an updating report on the ETP and why there

woul d not be a report, but that is speculation.
31 9 .

An emai l was sent t o Alan Coyle on 1 4 March 2008 (CEC01386275)

attaching

a

note

that

had

been

approved

by

Gill

Lindsay

(CEC01386276). The Note, to be signed by Donald McGougan (Di rector

of Finance), Andrew Holmes (Director of City Development) and Gill

Lindsay (Council Solicitor) confirmed that it was appropriate for Tom
Aitchison (Chief Executive) to authorise T IE to immediately issue a
Notice of Intention to awa rd the lnfraco contract to the Consortium. The

fina l contract price was £508m and the risk contingency had been
reduced from £49m to £33m.

320.

I have no recollection of being given this information. These were emails

between the Council Officers that I would not have seen. In genera l
terms, the Chief Executive had been delegated authority to instruct T IE if

he was satisfied regarding various matters that were outsta nding in t he

December 2007 report already referred to (at pa ra 264.2 above).

Presumably, the Chief Executive would have to have been satisfied that
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the changes were not substantial enough to have told councillors and
sought advice before issuing the authority to T I E. The Chief Executive

would not have gone searching for this information himself; he obviously

used his Senior Officers to do that. He was clearly getting advice from
relevant people in the Council who thought it was appropriate to go

ahead.
32 1.

Two documents were also produced in March and April 2008 while

preparations for awarding t he lnfraco were still in progress. These were:
321 . 1

An email, dated 3 1 March 2008 (CEC01 49331 7), in which David

Leslie

(Development

Management

Manager,

Planning

Department, C EC) sent a letter (CEC01 49331 8) to Willie
Gallagher (who was at that time in charge of TI E) expressing

certain concerns in relation to prior approvals for design.

32 1.2 A letter, dated 3 April 2008, sent by Duncan Fraser to Willie
Gallagher setting out similar concerns from the CEC Transport

Department relating to Technical Approvals and Quality Control
Issues (CEC01 493639).

322.
323.

I was not aware of these letters at the time, though I recognise the

names of bot h authors as respected Council Officers.

l have been asked whether, if these issues were sufficiently serious,

these Council Officers could have been expected to raise these issues

with councillors. I would not have expected either Duncan Fraser or

David Leslie to have raised these issues directly with councillors. They
would have been going outwith their own roles if they had gone direct to

councillors with issues like this. This would be the sort of information that

would be fed to their Director of Depa rtment who would then feed it in to

the Chief Executive. If he thought it was appropriate, he would ensure

that the information was then given to councillors.
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Council Meetings - March to May 2008
324.

325.

Full Council Meetings occurred about 10 times a year. There were Full

Council meetings on:
324. 1

13 March 2008;

324.2

1 May 2008; and

324.3

29 May 2008.

The lnfraco contract was, ultimately, agreed on 14 May 2008. There were

meetings of the PSC (Policy and Strategy Committee) (see at paras 27
above) between the 13 March and 1 May meetings and between the 1
May and 29 May meetings of the Full Council .

326.

We did not consider having the dates of the Full Council meetings , or the

committee meetings relating to the ETP changed so that councillors had

the best possible picture of information on the contract as it developed.
327.

It would be extremely un usual to change a Full Council meeting, as they

are set five years beforehand at the start of the Council term. The ETP

would have been one of many other items of business on the agenda so
there would be no reaso n to change the date of a Council meeting to

take on board what might or might not be a change in one report. Also it

would not be up to me , as Co uncil Leader, to decide whether a Council

meeting would go ahead or not. That would be up to the Council
Secretary who was responsible for calling meetings. The Chief Executive

would also have input, if he had thought that was necessary, but I would

have been amazed if he had cancelled or postponed a meeting because

of one report on the agenda.
328.

There was power to call special meetings of the Full Council but, as far
as 1 can remember, there was only one special meeting ever called
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regarding the ETP ln 2011 (which I discuss further below at paras 799 805).

329.

What we were doing here was delegating power to t he Council's Chief
Executive. If matters cha nged dramatically or enough that he felt he had

to come back and have that authority refreshed by the Full Council, then

that is what he could do. He could also use the PSC to do that because it

was cross party and had all the senior councillors on it . At this time, there
would have been no suggestion that there would be a special meeting.

We were still within the £545m. The key factor was the assurances that

we were given that , no matter what happened with the risks and costs of

the project, we were not going to be breaching that funding envelope.
Lead up to lnfraco Signature - April and May 2008
330.

There was a chain of emails amongst Council Officers (CEC014011 09)

including an email, dated 11 April 2008, from Colin Mackenzie (a C EC

Solicitor) to Gill Lindsay (Council Solicitor) advising of a difficulty that had

arisen with the prior approval for a bridge at Russell Rd. It raised the
question of whether the sum allowed in the Quantified Risk Allowance for

System Design Services Agreement ("S OS") delay (£3m) was sufficient.

The SOS was the separate contract for the design of the ETP. Colin

Mackenzie noted: "This is getting very close to ca/ling upon the

Monitoring Officer to become involved". There was also an earlier email

from Alan Coyle expressing concern that this was contrary to the risk
transfer to the private sector. Also that insufficient information had been

provided by T IE for CEC to accept the risk on these matters. It led him to

ask : "how many more of these things are going to come out of the
woodwork?"

331.

I was not aware of these emails at the time. Regarding the Monitoring

Officer, presumably this means the Tram Monitoring Officer (there was
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also a Council Monitoring Officer). The Tram Monitoring Officer's job was

to look after the Council's interests regarding T I E and to be a kind of

operat ional liaison person. I wo uld have thought that Monitoring Officers

should be kept aware if there were concerns that the Council should

have been be aware of.
332.

At this time, it is very difficult to judge what would I have done in April

2008 had I been given this information . If I had believed that t he

information was correct, clearly I would have sought some detailed
explanation on whether, for example, there were doubts about the Risk
Allowance and whether it covered certain things sufficiently. It is easy to

say now that I would have checked this out, but at the time I do not know

if I would have done. I would not have expected to have been informed of

this sort of thing.
333.

There is an email, dated 14 April 2008, in which Colin Mackenzie set out

certain concerns (CEC01 2567 1 0). He noted that in his view that it would

be "prudent and proper" to report again to the councillors before Financial

Close of the lnfraco contract was authorised given the various changes

which had emerged since December 2007. These included: "the new
final estimate of £508 million; a four month delay to the revenue

operating date; and continuing concern over the risks to the Council
arising from the SOS programme".

334.

I was not aware of the specifics of these concerns regarding the Chief

Executive's authority. By this time , I think I would have known that there

were some issues in terms of delays and costs, but I was not aware of

the specifics of those.
335 .

I believe Tom Aitchison almost certainly would have spoken to me about

the decision to decline to sign off on the award without further

authorisation. l cannot point to a specific meet ing. During my time as a
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Council Leader, I was having weekly and sometimes daily meetings

depending on the issues that were live. I think that, given the time since

December 2007, he would have consulted with me about his subsequent
report (which went to the PSC rather than Full Council as I discuss below

at pa ra 361 onwards). I would have been aware that the contract was not

at a stage where he felt that he could either sign off what he had been

asked to do o r bring a report to Council. He obviously was being advised
by those within the Council who were doing the groundwork.

336.

There were then a series of emails and documents received by CEC's

legal personnel. On 15 April 2008 (CEC01 245223) they were sent a copy
of the draft Schedule 4 ( Pricing Provisions) to the lnfraco contract
(CEC01 245224) and a cost analysis spread sheet (CEC01 245225) by

Alan Coyle (CEC Finance) who had received these from T IE. They

replied to Alan Coyle on 16 April 2008 (CEC01 247679), asking whether it
would be appropriate to get a revised statement from T IE confirming that
the risk allowance was still sufficient.

337.

Regarding whether I ever saw the pricing provisions schedule ("Schedule

4") to the lnfraco contract, these were internal communications and I

would not have seen them at the time. I certainly became aware that

there was a Schedule 4 to the lnfraco contract, but I think my awareness

probably came a bit later when there was such an issue about what was

included within the pricing. At this time, I do not actually remember being
made aware of it in detail .

338.

I think the first time I saw Schedule 4, and then only at a glance, was

when I met Richard Walker (of BB) later in the project (at paras 432 - 434
below). He referred to Schedule 4 and had the whole contract with him,

but I never actually had it in my hands as fa r as I can remembe r .
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339.

Regarding whether I ever saw pricing in the level of detail expressed in

the cost analysis spreadsheet (at para 336 above) , I am fairly certain that

we never saw that level of detail. We had headline assumptions about

the level of pricing and risks, but not to the detail found in that

spreadsheet.
340.

Regarding whether Council Officers ever reported to the Council on the

pricing provisions, the Pricing Assumptions and Notified Departure

provisions contained in Schedule 4 and on whether the ORA was still
sufficient, I cannot recall this happening. We were generally given

headline information about risk, which said that the ORA was sufficient

compared to other big infrastructure projects, but I certainly do not
remember being given a huge amount of detail on it.

341 .

Regarding the extent to which councillors were advised that the intention

and effect of Schedule 4 was that the contractor was entitled to claim for
additional payment over and above the final cost estimate of £498m, I

think the knowledge of the right to claim additional payments came when

the various disputes arose between 2009 and 20 1 1 . It was at that point

that we realised that this was the set of provisions that made the contract

less fixed price than we thought.
342.

An email (CEC01241 689) dated 30 April 2008, sent by Colin Mackenzie

(CEC Legal) to Gill Lindsay (Council Solicitor) noted: "You may know this

already, but BBS have increased the price by a significant amount.

Urgent discussions unde,way at TIE this afternoon. Wonder how this

leaves the report to Council tomorrow!!".
343.

A report was prepared by Tom Aitchison for the next Full Council meeting

which took place on 1 May 2008 (CEC00906940). The report sought

refreshment of the delegated powers previously given to him to authorise
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TIE to enter the contracts with the lnfraco and Tramco bidders (para 6.1,

at pgs 3 - 4). It noted that
343.1

The cost of the project had increased from £498m to £508m

(comprising a base cost of £476m and a revised QRA of £32m)
(para 3.4, at pg 2). That increase was said to be largely due to

the firming up of provisional prices to fixed s ums, currency

fluctuations and the "crystallisation of the risk transfer to the

private sector as described in the FBC" (para 3.5, at pg 2).
343.2

95 percent of the combined Tramco and lnfraco costs were fixed,

with the remainder being provisional sums which TIE had

confirmed as adequate (para 3.4, at pg 2).
343.3

In terms of the overall risk of the project (para 3.10, at pg 3) : "As

a result of the overlapping period of design and construction a

new risk area has emerged which has been the subject of
extensive and difficult negotiation. [TIE] advise that the outcome

is the best deal that is currently available to themselves and the

Council. Both [TIE] and the Council have worked and wiJ/

continue to work diligently to examine and reduce this risk in

practical terms".
344.

There was a presentation that was prepared for a briefing that we , the

councillors,

received

prior

to

the

meeting

on

1

May

2008

(CEC01 27601 2). This was dated 24 April 2008 so was prior to the email

on 30 April 2008 (at para 342 above). The presentation shows a price of
£508m and the underlying reasons given for that were complexity and

scale, impact of the Euro, significant transfer of risk and fixed costs. This

was within the £545m funding envelope. This presentation would have

been given to all the political groups. We were not aware of a further

increase beyond that. In my notes for the speech that I gave, as Council
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Leader, on 1 May 2008, I can see no mention of any further price

increase.
345 .

Regarding my understandi ng of the "new risk area" (at para 343.3 above)

t hat had emerged as a result of the overlapping period of design and
construction, I suppose that the Consortium had not been expecting

incomplete design. Obviously incomplete deslgn work would impact on
the construction work , thus leading to delays and further costs.

346.

Regarding discussion of how finalised t he design was in the notes to
cou ncillors at the time, I do not t hink we were given any details on

percentage completion . Risk was obviously a very important factor

t hroughout the project and this was a risk.
347.

Regarding changes I understood to have been made to the contracts (as

they stood in December 2007) to red uce t he Council's exposure to risk

by the time it came to May 2008, I understood t hat elements of risk had

been passed on to t he contractor, w hich was reflected in the price

change. This was so that the burden of the risk did not fall on the

Council.
348.

We were continually reassured that adequate allowance had been made

for that in line with other projects and we were told that the risk allowance

was acceptable to those looking at the fina nces of t he project in detail.

We were all aware that there were overruns in price and had been major

delay in other large public infrastruct ure projects in Scotland and

elsewhere , so it was always something we had in mind. However, I am

not a specialist risk analyst and as a councillor you rely upon the
information and advice that you are given by C ouncil Officers. If they

were satisfied and answered our questions adequately (as they would

have done) then we thought, at t he time , that we were getting as full a
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picture of risk as we needed. The fact that the Council Officers were
satisfied with it must have reassured us.
349.

It has been noted that the Chief Executive's report (at para 343 above)
on 1 May 2008 provided no explanation of the pricing under Schedule 4,
despite this having been provided to CEC's legal team on 15 April 2008
(at para 336 above). The report again stated that 95 percent of the
combined Tramco and lnfraco costs were fixed.

350.

It is easy to say with hindsight that it would have been helpful to have
had more information, but there is also a limit to how much technical
information councillors could cope with being given. There was also
movement in the conclusion of the contract and the situation was
changing constantly. I imagine that Council Officers would have made a
value judgement on whether they should have presented something
straight away or should have waited to see how it evolved.

35 1 .

With hindsight, we would all have liked to have known more about what
the contract really said about how much of the costs were fixed, and how
much risk was actually transferred to the private sector and how much
remained with TI E and (ultimately) the Council.

352.

At the time, we felt adequately briefed. lt has, now, became clear that
matters were not quite as they were presented to us. I do not know
whether that was because the Council Officers briefing us were not
aware of the details or for some other reason. At the time, we seemed to
be given info rmation and all our questions were answered adequately.

353.

I think there was optimism within TIE and they knew that everybody
would be happier with a fixed cost contract. They knew that the Council
was greatly concerned not to pay out more than the £45m maximum that
the Council had set aside to deliver its share of the funding envelope for
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the project. Any misunde rstanding came from the information that we

were given which did repeatedly refer to the costs being fixed .
354.

Regarding whether it was T I E or the Council Officers who tended to use

the expression 'fixed price' to describe the lnfraco contract, presentations
given to us by Council Officers were based on information from T I E.

355 .

Briefings and presentations given at around this point in May 2008 were

generally briefings on the project as a whole rather than on particular
aspects (ie utilities). They tended to be overviews, though they would

include updates about things like utilities.
356.

As Council Leader, quite often I would get a briefing before other
councillors did. There were occasions where I would get a briefing, then

group leaders would get a briefing and then political groups would get a

briefing. I would be at all three briefings - they were the same briefings.
There was no information that was not being shared with everybody.

357.

There was an email (CEC01 248988) dated 8 May 2008 from Stan

Cunningham (CEC Committee Services Manager). This email was in
relation to a further report on the lnfraco negotiations that was to be

submitted to the PSC, which was meeting on 13 May 2008 (which I
d iscuss further below at para 361 onwards). The report noted a further

price increase from £508m to £517 .2m, and sought approval for the Chief

Executive to instruct TIE to enter into the relevant contracts . As Stan

Cunningham noted, the proposed timing of the distribution of the report

meant: "it may be the first time that many of the members are aware of
this matter. This is not satisfactory. .. ".

358.

I do not recall precisely what conversations there would have been

around whether the PSC was the appropriate forum for the report (rather

than the Full Council) and whether I regarded it as satisfactory that
approval was granted through the PSC. I would definitely have been
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consulted on this, as would other Group Leaders. I do not remember

having a discussion with Group Leaders and the Chief Executive about it,
but I would be very surprised if there had not been that discussion.

359.

It was perhaps slightly unusual, though not unheard of, that it was

brought before the PSC. Given that the next Full Council meeting was

not until some three weeks later (29 May 2008) and that there had
already been quite a lot of delay in getting to this point, it was reasonable

to get the PSC to give the necessary approval. This was because the

PSC had on it the most senior councillors, was cross pa rty and would

have seemed a reasonable forum to have made that decision. The Chief
Executive had also already been given prior approval to enter into

contracts and that authority had been revalidated . It would seem

reasonable for the PSC to have discussed the matter (rather than

referring it to the later Full Council meeting) because, in theory , the Chief
Exec utive had been already given the authority. We were still within the

crucial funding envelope of £545m, even with the p rice increase.
360.

Regarding who proposed and who ultimately decided that the matter

should go to the PSC; it would have been the Chief Executive. He and

the Heads of Department are responsible for deciding what is included in

meeting agendas. Those are then compiled by the Council Secretary

who is in charge of the Committee Services team. In the minutes of the

PSC meeting on 13 May 2008 (CEC01 891 564), there is no suggestion,

that there was any objection from any councillor to this matter being dealt

with by the PSC.
361.

There are two documents important to the meeting of the PSC :
361.1

The minutes of the meeting of the PSC on 1 3 May 2008
(CEC01 891 564) recorded that I was appointed as Convener of
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the PSC and Steve Cardownie (SNP) was appointed as Vice
Convener (at item 1, pg 1 ).
361 .2

A report submitted to the PSC by Tom Aitchison (Chief Executive)
(USB00000357) advised that t he estimated capital cost for

Phase 1a (Airport to New haven) was now £512m and that , in

return for the increase in price, T IE had secured a range of
improvements to the contract terms and risk profile (see paras
2.9 and 2 .11, at pg 2).

362.

As Convener of the PSC at the 13 May 2008 meeting, I ruled that the

report needed to be considered as a m atter of urgency to allow an
immediate financial close of the contracts for. the ETP (CEC01891564,
item 11, at pgs 7-8).

363.

Regarding why I was appointed convener of the PSC on 13 May 2008,

this needs to be understood in the context of the 2007 local elections.
Between 2000 and 2007 there was the executive system in the Council.

In 2007, the new coalition administration introduced a streamlined

committee system. PSC was one of those committees . At t he second
Full Council meeting after local government elections, appointments are

made to committees , boards and such like.

Committees themselves

elect t heir Conveners and Vice-Conveners at their first meetings.
Following Group AGMs , usually in May, Conveners and Vice-Conveners

of Committees are elected for the next year at the first Committee

meeting after t he AGMs.
364.

I was elected as t he Convener of the PSC at a meeting called on 23

August 2007 when t he committee was called for t he first time, for the
purpose of electing a Convener and Vice Convener. T he meeting of the

PSC, in May 2008, was seen as the most appropriate point, in the year ,
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to appoint the Convener and Vice-Convener as it was the anniversary of
the elections and also fitted with the parties' AGMs.

365.

In our proposal for the streamlined committee system, it was assumed

that the PSC would have the Council Leader as Convener and the

Deputy Leader as Vice-Convener and that the members of that
Committee would be the Group Leaders, Conveners of the Committees
(for the administration) the senior spokespersons (for the opposition).

366.

The minutes of the meeting for that day (CEC01 891 564) record that

notice of the agenda item relating to the ETP (item 11 at pg 7), "had been
given at the start of the meeting". This item so ught approval of the final

costs of the project and the entry into the contracts (by way of delegation

to the Chief Executive).
367.

Agendas and the papers for committees were normally provided to

councillors a week before a meeting. I cannot remember whether that

time limit, or the requirement for notice , was written into the Standing

Orders but we certainly always got them in plenty of time.
368 .

The wording in these minutes i s simply the formal wording required under

the Standing Orders to refer to an item of committee business not on the

original agenda issued for the meeting. While we do not like it when

papers are received late, it does happen. We always complained to

Council Officers when we received papers late because councillors
needed time (usually a week) before a meeting to study the paper,

discuss with their political group and get so undings on what the other

groups are thinking. In this case, I think eve rybody had been forewarned

that it was going to happen so it was not sprung upon them at the start of
the meeting.

369.

Strictly speaking, in those circumstances approval had to be sought for
the item to be conside red. A councillor could have objected and we
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would have had to vote on whether to hear the item or not. I certainly do

not recall any dissent, and there are no objections recorded in the
minutes.

370.

I cannot remember exactly what documentation was provided to

councillors prior to the financial close, though much of it will be available
through the online papers on the Council website which shows what was

provided. I know that the Chief Executive's report (USB00000357)(at

para 36 1.1 above) was on a B Agenda. Council meetings will sometimes

have to deal with sensitive matters and these will be listed on an

additional , closed agenda known as the B Agenda. For normal Council or

committee business items, any member of the public could go in and sit
as part of an audience and we sometimes had the press there. When it

was a B Agenda item , it would only be the elected members and

necessary members of staff who remained in the hearing room.
371.

There were not really different procedures for dealing with B Agenda

items. I think we handed in B Agenda papers after we had finished with
them . B Agenda p apers are circulated a bit later because of the danger
that they m ight get into the wrong hands.

372.

The Chief Executive or another Senior Officer would have spoken to the

paper, particularly as it was a late p aper, so there would have been an
opportunity to question Council Officers about what was in it. Sometimes
that would go on for a long time, sometimes there would be no questions;

it would depend on the issue.
373.

Regarding the amount of time that was devoted to discussion of the ETP

item , it is impossible to remember at this stage exactly what happened in

that partic ular meeting . T here is no end time recorded for meetings in

Council minutes. However, it was actually a very light agenda for the

PSC and we would normally have had more than ten items on the
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agenda. PSC meetings would normally last for a couple of hours, but

there was no end limit and councillors could ask questions for as long as

they wished. The only possible indication of the length of the meeting is

that I had other meetings around 12.30 pm that day and I think the PSC

was probably over by then.
374.

In the end, all members of the committee agreed to the approval of the

contracts and there were no opposing amendments to the motion that we

adopt the recommendations in the report. This included the SNP
Councillors (Cardownie, Brock, Buchanan and Munn), as the minutes

show no dissenting votes to the motion (CEC01 891 564, at pgs 7-8) .

Although, in general the SNP were opposed to the ETP , there were

occasions when they did actually vote for things to move on and they did
not put forward wrecking amendments in every case.

375.

Under "Declarations of Interest", Councillors

Buchanan, Jackson,

Wheeler and Mackenzie declared membership of the T I E or TEL Boards.
These board positions did not lead to a financial conflict of interest.

However, a Conservative Councillor, Gordon Buchan, had to excuse

himself from all discussions on the ETP because he worked for a
company that was involved in the contracts with TIE.

376.

Provided the role is not so mething from which they make a financial gain,

members normally make a declaration of interest prior to making Council

decisions. As long as that conflict of interest is declared at the start of
every meeting, it did not mean that members should not have voted on
the topic.
377.

As I have already discussed (at paras 42, 84, 95, and 246 - 247 above),

our councillors who sat as board members respected their duties of

confidentiality to those companies though information they had might

have shaped their decisions. I was aware of them attending board
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meetings around this time. I think they were probably unaware of how

difficult the ETP would eventually turn out and they thought that

councillors were being given the full picture on the costs and risk of the
project.

378.

All councillors and groups would have had the opportunity to have

received briefings over the preceding days and had the opportunity, at
the meeting, to ask whatever they wanted to ask. I think we all at the time

thought that we were being kept reasonably well informed. I would

imagine if any body did feel that they did not have enough information
they would have sought to get as much further information as they could.

The Chief Executive and his team spoke to the opposition groups just as
he did to Administration groups. When I was Group Leader in opposition,

I never felt inhibited in what I could ask the Chief Executive or his

Directors to come and brief us on. There was never a feeling that we

were being excluded , although I am sure that the Chief Executive and the

others spent more time with the administration group than they would

with the opposition groups.
379.

In terms of urgency, as I have already discussed, the next Full Council

meeting was somewhat later and we had lost quite a lot of time on the

project (at para 359 above). Waiting for the Full Council meeting might
have allowed more time for consideration provided the papers were

actually provided in good time. There was always the possibility that the

papers could have been held back anyway for fear of disclosure to the

press (which was a continual problem) but committees actually usually
allowed for more opportunity for questions and discussion. Full Council
meetings were more formulaic - ad hoc questioning does not happen to

the same extent at Full Council meetings. In some ways there was more

opportunity to ask questions and discuss at a committee meeting.
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380.

Regarding whether concerns about leaks affected the way in which

papers were distributed, there was a sta nding joke in the Council that,
when talking about a 'B Agenda paper', the 'B' actually stood for

' Broadcast' because it was difficult to control information getting out. This

was always a concern t hough , to the best of my recollection, the vast

majority of ETP reports that came to committees and Full Council were
generally on the standard agenda.

381.

Regarding price increases , the main reasons were as covered in the

report (at para 361 . 1 above): Consortium demands , the fact that previous

amounts were prov isional and were now f inalised, inflation and very
importantly transfer of risk to the private sector. Regarding our

understanding of the range of improvements to the contract terms and
risk profile, we were told that the specifics were confidentia l but that the

TPS would be informed in due course. In the papers for that

subcommittee and their 16 June 2008 meeting, they were informed of the

improvements (CEC00455373 is the agenda and TRS00017180 is the
briefing paper. The PSC were just given a general , non-itemised view of

what the improvements were.
382.

Regarding whether, during this period, the TPS had been meeting to

consider the changing position in the negotiations, I do not know but this

would be recorded on the Council's website record of meetings. I know

that, sometime later , when all of the governance arrangements were

being looked at, there was a comment that the TPS had met perhaps six
times and the expectation was that perhaps it should have met more

often.
383.

I do not remember Schedule 4 being specifically mentioned at this

meeting or there being any detail on Pricing Assumptions or Notif ied

Departures.
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384.

On 13 May 2008 (CEC01891 564, at pg 7), as Convener of the PSC, I

ruled that "a changed commercial position in procurement negotiations

for the Edinburgh Tram Network constituted a material change in
circumstances and accordingly that the matter be reconsidered at this

meeting. "
385.

The explanation for this is that , at the 1 May 2008 Full Council meeting,

the Chief Executive's powers had been refreshed (from the December

2007 meeting) as betwee n December and May there were changes that

we felt required the Chief Executive's authority to be renewed. Had there

not been those changes, the Chief Executive had the authority to have
T IE enter in_to the contracts. However, he was only authorised to do that

provided there were very small depa rtures . In this case, the changes
were such that he was not comfortable with giving the authorisation so he

was requesting that we look again and re-authorise him. The outcome
was that he had his authority to have T IE enter into the contracts

renewed.
386.

The material change prompting this ruling was largely the price increase.

I do not know if there was an actual set limit that was decided upon (ie if

the costs increased by a certain amount then he had to come back to us)

but the expectation was that minimal changes would not require

reauthorisation. This was more than a minimal change though.
387.

Regarding whether this meeting , and decision , of the PSC constituted the

final 'sign-off' by the CEC, I cannot remember whether, at the time, we

thought it as such. In other documents, the 1 May 2008 Full Council

meeting is often given as the date when the final 'signoff was given.

However, I suppose it actually was this PSC meeting because we were

authorizing the Chief Executive to take matters forward.
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388.

I do not remember having discussions with other group leaders as to

whether this represented the final opportunity to make a decision on the

ETP. While within the Council Chamber and in committees, councillo rs

are often very antagonistic to each other, behind the scenes there is
often quite a lot of discussion between groups. We would receive

motions and amendments from opposition groups asking whether we

would be minded to agree some amendment. While the SNP were

officially still 'anti-tram', they did not object to this decision. Had they

made it known t hat they were going to put forward an opposing
amendment there would have been discussion between the groups.

389.

A team within the CEC was responsible for producing draft press

releases which would be sent to me for comments. There would certainly

have been a Press release stating that the contract had been signed, but
I do not remember what was put out o r when it was released. As Council

Leader, I ended up having to do a lot of interviews with radio , TV and

newspapers throughout this project and I was probably asked about this .
390.

In terms of communications to our SLD G roup, I always reported on

various matters at our group meetings . At one stage I had a written

report , at other times later on it just became a verba l report, but they

would certainly h ave known that this was happening. I may wel l h ave
emailed the group telling them about this because no member of a group

wants to find out what is happening from the headline in the Evening

News the next day.

Signature of the lnfraco - 13 and 14 May 2008
391 .

The lnfraco was signed on 1 3 and 1 4 May 2008. I did not see o r expect

to see the contract, which was made up of thousands of clauses, during

this process . I do not know what detailed changes were made to the
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contract. All of my knowledge about it came from the relevant Council

papers and briefings.
392.

In terms of the legal advice given about the lnfraco , it is quite difficult to

remember when particular Council Officers provided briefings. From

2009 onwards, we had a new Head of Legal Services who was

responsible for a lot of briefings. I do not remember there being Council

Officers from the legal team at the meetings but the flow of information
from that team was better later on. It is possible that Legal Officers were
present at meetings or that the Transport Convener or Finance Convener

had input from them . In terms of Schedule 4, I do not remember being

aware of this as a particular issue at this time. I did not receive anything

from DLA nor did T I E provide any briefing on the legal aspects.
393.

Regarding how the risks of the contract, particularly those that might be

put on the Council , would be managed and mitigated, I know that at one

point Councillor Mackenzie (our Flnance Convener until around 2010)

asked a lot of q uestions about risk and he may have known more about
it. The general theme of what we were being told when we asked
questions about it was that the risks were manageable and reasonable.

We were told that the amount that had been set aside to deal with risks
was correct, Council Officers were satisfied with it and passed that

recommendation to us.
394.

As I have already discussed (at paras 260 and 353 above) , my

understanding of the lnfraco was that it was very largely fixed price,

unless certain major things happened , in which case there might be

increased costs.
395.

Regarding the extent to which the aims of the procurement strategy had

been met, my opinion was coloured by being advised by Council Officers
that all was in order and the Chief Executive should approve the lnfraco. I
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now have doubts as to the degree of awareness they had as to what was
really happening.

396.

The design work, in the form of the Base Date Design Information
("BOD I"), was fixed by reference to November 2007 when the lnfraco

was signed in May 2008. I do not think that, at the time, this would have

been something I was particularly aware of. At some later point in the

project , the issue of the design information not being f inalised and the
potential for changes became very important.

Events between May 2008 and December 2008
397.

An email was sent by a Council Officer to councillors (CEC01 230480) , on

2 May 2008, setting out a schedule of works for the Leith area . This email

was addressed to me but I do not recall the details of it as I received a
large number of updates about forthcoming works.

398.

I was certainly given comprehensive information about what was

intended to happen in terms of the works. I would have been told that

there were delays because the information was being circulated. At

around t his time, I was absolutely inundated by complaints from Leith
Walk traders, particularly those with shops that fronted onto the works.

They were concerned about the effect of the works o n their businesses,

the messy state of the work sites and the lack of informat ion or the
quality of information coming from TIE. The Eco nomic Development

Convener a nd I had ope n surgeries for business people. On several

occasio ns we had representatives of the Leith Walk traders at these

meetings and they were not slow to tell us what they thought about what

was going on.
399.

In terms of delay and the schedule for works , I cannot now recall what

precise delays there were nor how long those delays lasted but it was a
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'running sore' that works were not being completed to the schedule that
had been set. One of the complaints from the traders was that they felt
that they were told that there would be some disruption from a certain
period but there were then extensions of works and sites remaining
uncleared, etc.
Line 1b
400.

There was a report to the Full Council Meeting on 18 December 2008
(CEC01 0431 68) from the Directors of City Development (Dave

Anderson) and Finance (Donald McGougan) discussing the position on
Phase 1b (Roseburn to Granton) of the ETP. The report noted that the
indicative costs were £87m but that a decision on this would be required
by March 2009 (at paras 4.1 - 5.1, pg 3). It also noted that TI E were
engaged with the contractor on re-programming Phase 1a to address the
slow start up of construction (at paras 5.3 and 5.4, pg 3). There was also
a report to the CEC Chief Executive's Internal Planning Group ("l PG")

(CEC00860021 ) dated 29 April 2009 which discussed the options,
including postponement of Line 1b.
401 .

Regarding why the CEC continued work to consider Line 1b in light of the
difficulty of delivering that due to the costs increases for Line 1a, it
remained the aspiration of most in the Council to deliver lines 1a, 1b, and
3. I think it was right to continue to work on possibilities until it became
clear (which was by the time of 30 April 2009 Full Council Meeting) that
the then current economic and funding constraints meant postponement
of line 1 b.

402,

Regarding what I understood to be the nature and cause of the slow
start-up and what on-going effect, if any, it had on the ETP , as far as I
can recall, at this time there were issues about the complexity and scale
of contract issues, a l ate increase in contract prices, an d BBS taking
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longer than expected to mobilise. . B BS said this was because of delays

with M UDFA and Princes Street and other areas not being ready for
them to start work.

Embargos and business disruption
403.

There is a note of a meeting of co uncillors and business representatives

held at the City Chambers on 28 November 2008 (CEC01 069591). I was

at . and in effect led , that meeting. The note records that I req uested TIE
suspend Phase 2 of the works around Haymarket u ntil after t he
'Christmas Embargo' (item 3, at pg 2).

404.

There had been discussion about having embargos during two of the
most important times for traders in the city, which were the Christmas

and Edinburgh Festival periods. The general idea of the embargo period
was to give some relief to the traders who were finding it very difficult

with all the noise, d ust and barriers that were affecting customers of the
various shops and businesses alo ng the routes.

405.

The note referred to the Christmas 2008 period. There was a rider to my
request for an embargo during that period: that the T ram Monitoring

Officer would make sure the impact was mitigated if works could not be

suspended, as minuted, "It was agreed that if the works cannot be
suspended then efforts must be made to mitigate their impact" (item 4, pg

2). It was an effort to offer a concessio n to traders. However, if it would

impact too adversely on the ETP then those works would have to go
ahead.

406.

It was always accepted that we wanted to keep the city's retailers and

businesses as happy as possible , a nd minimise the impact during their

most important trading times in the year. Most of them were very much

behind the ET P and could not wait to have it working because of the
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beneficial impact they thought it would have. However, in the meantime
they were suffering a lot of distress because of it.

407.

There were three sets of retailers and traders in the city who , at different

times, expressed views to us. They were g rouped in Leith Walk, Princes

Street itself and the West End. All three areas were impacted, but not all
at exactly the same time.

408.

I do not k now whether the concept of these embargos was built into the

ETP prior to the sign-off of the FBC or whether it evolved later. It was

certainly something that was accepted by all i nvolved. I think nobody

really reckoned on j ust how se rious and expansive the wo rks were, and
a nybody that was here at t hat time could not fail to notice that the city

was rather a mess.
409.

There was a lot of discussion with businesses at diffe rent times in the life

of the ET P. There were roads that were closed and a reas where access

to business became more difficult. The communication around these

issues became m uch better later on in the project when the retailers and

traders came to councillors, particularly to Councillor Buchanan (SN P,
Economic Developme nt Convener) and myself, and explained what the

impact was.
410.

I think there was a realisation that any suppo rt the retailers had for the

ETP was likely to dissipate if they found that their busi nesses were being

affected adversely. Of course , as things took longer than expected

because of unexpected discove ries u nder the streets, there we re

obviously concerns about the impact on trade. The Princes Street

Traders showed us a lot of information about peaks i n business ,

including the Festival period and the Christmas and New Year period. At

both those times t here was a lot of effort going i nto attracting people into
Edinburgh for the various festivals, events and celebrations and events.
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No rmally, the retailers would have expected that these would be their

busiest t imes of the year.
411.

After all these discussions, it was decided on balance that, whatever the

impact on the project was, the impact on the retailers j ustified the

embargo being put in place. I did not have precise figures about what

happened in terms of the project o r at what stage the contractors were

informed that they would have to stop wo rk. Certainly, after the first
emba rgo period they would have realised that this was something to be
expected.

412.

Regarding the cost and time implications of the embargo periods, we

certainly had b riefings. It was obvious it was going to have an impact but

it was also obvious that the city was losing the support of very key
stakeholders who had been, in general, very supportive of the ETP.

413.

I was asked why this decision on 28 November 2008 was reversed o n 12

May 2009 by the PSC but pointed o ut that the discussions at that PSC

meeting related to the embargo period for that year's Edinbu rgh Festival .
Princes Street Closures
414.

An action note (CEC01 069093), dated 1 December 2008, notes that Tom

Aitchison (CEC Chief Executive) was to meet with me and Co uncillors
Wheeler, Cardownie and Buchanan, to brief us on the Princes St reet

closures (item 1. at pg 1) .
415.

I know that we had a comprehensive b riefing from the Director of City

Development and other Council Officers at a round this time. The reason

was that, on 1 Octobe r 2008, the Mound had been closed and there had

been an absolute snarl up of the greatest order. This was something that
we did not want repeated, so we had discussions about what would

happen when P rinces Street had to close and to what extent it would
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have to close. There was a huge amount of traffic modelling done. That

work had also been done before the Mound closure, but o bviously it was

not enough because the city ground to a halt and everybody was upset

about it.
416.

These were very detailed discussions about Princes Street. I do not know

if Lothian Buses were at that meeting, but there was a lot of modelling
about buses so that those that had gone along Princes Street would go

along George Street. For instance, there was a lot of talk about what
would happen if a bus broke down in George Street and special recovery

services were put in place as a result.
417.

As of December 2008, work had been planned in Princes Street and the
plan was that , in February 2009, Princes Street would close. We were

given a huge amount of information and the reason that we sought it was

because we had received criticism for the city grinding to a halt. The
outcome was that a decision was taken that Princes Street would close.

418.

As a result of what had happened on the Mound and with those works ,

we realised t hat everybody had to be involved in deciding what the plan

would be for Princes Street. The Council was the Roads and Planning

Authority and so a ctually had the authority over whether a road could
close or not. That was not something for T IE to decide, and so we had to

be s ure that if the major shopping street in Edinburgh was being closed
that everything had been taken account of (including police and buses

etc). Lothian Buses were certainly involved in some of these discussions.
419.

I do not remember T JE's involvement in this. I think the meeting with

councillors and the Council Officers was to explain and discuss what the

Council's plan would be rather than what T I E's plan would be. I would
imagine that the Consortium had said how much of the road was needed

for the works and how they wished to do it. There are different ways that
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this could have been done and it would have been possible to close

portions of the road or the whole thing.
420.

The decision was taken at about this time that the closure would be from

the Lothian Road end of Princes Street through to t he Mound. It would

have been possible to close a smaller amount but you would still have

had a problem with diversions, so I think it was better to provide a clean

stretch of road to work o n. TIE had probably given the Council some

information about how long this was likely to go on, but things emerged
that actually stymied a lot of this work. At the time, what we were looking

for was a way to cause the least disruption to the city while a very
important part of the tram work was being done.

42 1.

I do not think, at this stage, that I had met anybody f rom the Consortium.

That was not the Council's business as T IE was dealing with all the
contractual matters. I think their involvement came much later .

422.

There was an email (TIE 00887286) , dated 10 December 2008, sent by

Councillor lain Whyte (Conservative) to Tom Aitchison (CEC Chief

Executive) and Donald McGougan (CEC Finance Director) and copied to
other councillors including myself. That email raised concerns about

com ments made by David Mackay (TIE Chair) which suggested that T IE

had not started with a fixed budget and that it would always change

because of the design. While I was copied into this email, I do not have
any particular memory of this exchange or my reaction to it .

423.

We were all probably beginning to have concerns about what had been

sold to us as an essentially fixed price contract, which was how we
described it to other people.

424.

It seems that David Mackay was saying that we never started with a fixed

budget. Councillor Phil Wheeler (SLD Transport Convener at this time)

was saying that he was, "Confident that we are still on budget" so the
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budget was fixed inasmuch as t here was a price agreed at financial close

within the £545m funding envelope. Obviously within that budget was an

amount for the lnfraco contract. At that time we definitely thought it was a

la rgely fixed price contract and t hat it would require fairly extreme

circumstances fo r the re to be further payment requi red for aspects that

we re not within it. This seems like a 'throw-away' comment from David
Mackay. I do not think this would have caused me any more concern

than just the general concern that we had around that time.
425.

Regarding whether there were any particular incidents around this time

that caused me to have those concerns , not long after this we had major

incidents with Princes Street . I am sure that much had been building up

beh ind-the-scenes .
426.

At December 2008, t he re was still a broad consensus rega rding t his

project. People were working togethe r, as can be seen from Counci llor

W hyte emailing the SLD members, Council Officers and Councillor
Jackson (Conservative Transpo rt Spokesperson).

Princes Street Dispute and Agreement - January to April 2009
Overview to the Dispute
427.

I cannot give a precise date for when I first became aware that there was

a dispute between TIE and BSC in relation to the infrastructure contract.

It must have been around mid-February 2009. In Feb ruary 2009, P rinces

Street was , f rom the Council's side of things, ready for t he contractors to

move in. About the time of the disp ute, in mid-February 2009, there was
a flurry of panic stricken emails , phone calls and meetings. It became

clea r that the closure was going to plan and t hings had actually advanced

to the stage where the c losure co uld not be put on ho ld. So I learnt about

the dispute around the time that the closure of Princes Street was either

imminent or had just begun. There was no advance warning.
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428.

My recollection is that , at the time, we were told t hat the Consortium was

proving very difficult to work with, were not performing as they been

expected to and were making all sorts of claims about variations �o the

contract. The general message was that it was the Consortium that was

to blame.
429.

I was told, very close to the time, that the Consortium was refusing to

start work on P rinces Street. However, the messages we were getting

about the dispute were slightly confused. At another point I think I was

told that TI E had told the Consortium they could not go onto P rinces

Street. T his meant that there was essentially a dispute about the dispute.
In essence, the Consortium was asking for more money to go onto

Princes Street. I suppose this was perhaps the first time that it rea lly
came to my attention that what we had thought of as basically a fixed
price contract had a lot of leeway within it. It seemed the Consortium was

definitely aware of it and they had the o ppo rtunity to ask for more money.
430.

In terms of the money, there were all sorts of figures mentioned at the

time. It was a very substantial, additional sum of money that the

Consortium was asking for, around £50m to £80m. I cannot remember
what the Princes Street part of the works was supposed to cost, but I

believe t hat was a huge amount higher than what it was originally

expected to be.
431 .

I have to say that not long after this that I did begin to have some doubts

and I suppose it was at this point that I did begin to question some of the

information that we had been getting.
432.

That was because I had a meeting with Richard Walker ( B B). The C EC

Director of Finance was also present . I remember the meeting quite

clearly because I was on the EICC Board and it was on the day of a
board meeting. I am fairly certain that the meeting was on 25 February
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2009 as that was the date of the E ICC Board meeting. Richard Walker

had been trying to contact me and had been wanting to put the
Consortium's side of things to me.

433.

The advice that I had been given by the Director of Finance (and perhaps

other Senior Officers) was that it would not be a good idea to meet him

because as councillors we were not involved in the contract and we could

scupper any negotiations that were going on. However, I could see no

reason not to do so provided all I was doing was listening to their

position, Given the standoff at this point between T IE and the Consortium

it seemed to me not unreasonable that as leader of the Council I should

at least hear what the other side were saying rather than have it filtered

to me through first TIE and then through Council Officers.
434.

I did have the meeting with Richard Walker and he brought a lot of

paperwork to that meeting. He spoke for almost all of the time, as all I

said that I wanted to do was hear his side of it. He said to me that not

only was the contract nowhere near a fixed price but that this was not the

first dispute. He said that they had problems almost, I think, from the day
that the contract had been signed. His reading of it was that they were

legitimately due money and T I E was refusing to pay.
435.

It was at this point that I really became quite unsure about who was

responsible for the disputes. I did wonder whether it was the Consortium
that was the problem or whether there something more going on. I

queried this with the Director of Finance . Before the meeting he

cautioned me to be careful about what Richard Walker might say, and

after the meeting his position was that what Richard Walker had said was

just nonsense. I was in no position to judge who was right or who was

w rong, but clearly Richard Walker knew the contract inside-out because
in the meeting he referenced it extensively and kept referring to all these
documents. It was probably Schedule 4 that he was referring to . It did not
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make a huge amount of sense , as I was being shown a Schedule to a
contract that I had not read. His reading of it appeared plausible.

436.

Regarding my understanding of TlE's strategy for resolving the dispute, it

is difficult to remember the exact timing of when I learnt things or when
my views may have changed. For the Council it looked (and was)

absolutely awful. It had been announced that Princes Street was going to

close, but when it did close nothing happened. It was important to get the

matter resolved. Initially, my impression was that there was discussion

between Tl E and the Consortium to try and get some movement but this

did not prove to be an approach t hat worked. Shortly afterwards there
was all sorts of talk that TIE was going to terminate its relationship with

t he Consortium. This time period (February 2009) was probably the first

time that I ever heard mention of the D RPs , which was the more legalistic

way of trying to resolve issues t hat T IE and the Consortium eventually
entered into. I would have assumed such provisions existed under the

contract but it had not come to my attention before then.
437.

I would not have thought t hat T IE would have sought permission or input

from Council Officers in relation to their strategy for dealing with the

disputes. This was because the contract was between T I E and the

Consortium. The lnfraco was not with the Council. I would imagine that
T IE would have to have told some of t he Council Officers about the

disputes and t heir strategy but I certainly do not remember having to take

any Council decision on that.
438.

Later in the project , there was a much larger stand-off with the

Consortium. As I discuss later in this statement (at para 456 onwards

below), I do know that the general view that we were asked to take as a

Council was that we were standing side by side with T IE.
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439.

Regardi ng the use of the contract D RP, this was probably the first time I

had ever heard about how disputes like this would actually be reso lved .
We must have bee n told that this procedure existed for severe difficulties,

although I suppose that most councillors would have bee n disappointed

t hat it had got the stage of a legal dispute.
440.

At some point we did have a briefing o n what the contract D RP meant.

There was an internal process a nd then, if that was exhausted, there was

a more external process . It would end up being objectively adjudicated,
leading to a result in favour of o ne party.

441.

From the time that I first heard about D RP being used, the message

directly from T I E at briefings was positive. This message from TIE (and

probab ly from Council Officers as well) was that the majority of disputes

had been or would be decided in their favour. By this stage (February
2009) I am not sure how many had actually go ne to a result. However,

things were being described in winning and losing terms and the

impression was that T I E was definitely winning the disputes. To some

extent, this was perhaps said to give cou ncillors some comfort that they

had gone down the right route in actually invoking the procedures and

that matters were going their way. That was the ge neral impression given

to us, though I can not say that it was precisely at this point because there

was much more use of the D RP later on in the project.
442.

I believe T I E came to speak to us about the D RP and there certainly

would have been input from the Council's Chief Executive a nd Director of

Finance. There may well have bee n some of the members of the Cou ncil

Officers in the Legal Services team involved as well.
443.

I certainly had conversations, either at this time or later, with the Fina nce

a nd Transport Conveners about the process as both of them were on the

T I E Board. I do not think they told a nything that they should not have told
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me, but they gave me some background regarding what was happening.

I am not sure whe re I got the info rmation about the success rate but I am

pretty sure that would have been at briefings from TI E and Council

Officers.
444.

We asked for more information and this became an issue. If we had got
all the information that was available, most of us would probably not have

understood it because I am sure it was extremely technical matters that
were being discussed. However, we were also told that the whole DRP

was shrouded in secrecy, that we were not allowed to discuss it and that

we were not allowed to have the information because it was

commercially confidential. We were told, as far as I can remember, that if

we got the information it could easily get to the Consortium and T I E's
arguments would be known in advance. Everything around the DRP was

designated as highly confidential and we believed that TIE could not

divulge to us what was actually happening. It was said that neither party

could disclose any information at all about the process once it had

started.
445.

It is possible that, as Council Leader, I was given a fraction more

information. I think people trusted that I was not going to go 'blabbing' to

the press . As I have already discussed (at para 52 above), it was the
practice of the Chief Executive to give joint briefings to the Council
Leader and Deputy leader at least once a week. Possibly the Council

Officers themselves, who were receiving information from T I E, did not
have full knowledge about the way that the dispute was going.

446.

At the beginning of the disputes , when we were being told that everything

was going in T I E's favour , we we re quite happy that there would not be

major cost implications. At some stage. and I am not sure exactly at what

stage but it was almost certainly later than this , we became aware that

T I E was not on t he winning side nearly as often as they had portrayed.
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There was certainly a moment where it became clear that the rather
optimistic view of events that had been given to us was not quite what
was actually happening.
Events between January and March 2009
447.

There was an action note following a meeting of the special tram Internal
Planning Group ("IPG") on 29 January 2009 (CEC00867661 ). The IPG

was made up of Council Officers. The note (at pg 2, under "Cashflow"

and "Public Realm ") stated that absolute clarity was still needed on the

price and noted that there was concern that the Consortium's costs, for
works in the public realm, did not represent value for money. The IPG
was a group of the Senior Officers and councillors would not have seen
the minutes or known about these internal discussions. I think that, by
early 2009, I was aware of the existence of the IPG and its role.
448 .

The public realm is a term used t o denote the common spaces around
Edinburgh for which the Council had responsibility. My reading of the
note is that the IPG was concerned about the value for money of the
Consortium's work in the public realm, not in terms of the contract more
generally. This covered the remedial works that would need to be done,
or the changes that needed to be made, to matters like pavements,
edging and cobblestones.

449.

In terms of the note's comments about pricing and clarity, although it was
quite clear that absolute clarity was still needed around the price, at this
stage I do not think I knew how close we were getting to the maximum
funding level or that that was a matter of concern.

450.

I do not think I knew how the IPG fitted into the governance or reporting
arrangements for the ETP. There are a lot of groups involved in the ETP
whose names I might not have been familiar with prior to this Inquiry. I
knew, of course, that there were internal discussions for the Council
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Officers but I was not aware precisely how t hose worked or who they

involved.
451.

Giving the IPG report to the Council Leader was never suggested. At

briefings, t he Chief Executive would give me w hat he felt were the

headline t hings that he needed to talk to me about. The ETP was not

always an item on our weekly meetings and there were countless other

things happening at the time. For our early Monday morning meetings , I

would usually know at the end of the previous week what the Chief

Executive had decided to include in the agenda. As I have already

discussed (at paras 257 and 350 above), Council Officers had to make

I
Il

decisions as to what councillors needed to know about a particular
situation or issue .

452.

Regarding w hether any of the Senior Officers said anything to me at this

I"-i

I.

time about t he lack of clarity on pricing, it is difficult to recall any specific

briefings by particular Council Office rs but this may have occurred ,

thoug h as far as I can recall , the mantra at this time was still "it's within

I
I

the funding envelope".

453.

�

There was an email which was sent by David Mackay to the Consortium

on

Friday

22

February

2009

(CEC00867359) stating

that the

Consortium's response to: "questions in relation to Princes Street is

I

22 February
shou ld be !
20 February,t

typically overlaid with extraneous comments and bold statements of
lnfraco's position which are not backed up in any reference to the terms

of the Contract. ". There a ppears to be some contradiction in this email as

David Mackay, at one point, is suggesting that the Consortium were

refusing to do the work. Then, in the last part , he is telling t he Conso rtium
that they must not do work other t han as stated in t hat last sentence.
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454.

I do not have a specific memo ry of being briefed by TIE around this time

though I do remember that we were given various briefings o n the

dispute.
455 .

It must have been about this time that I begin to wo nder to what extent

TlE were aware that it was not a fixed price co ntract and about the status
of the bid that the Consortium had made. I think that my views at the time

were mainly just impressio ns. If I thought that o ne side was at fault , it
was based what I had been told and the information I was being given.

456.

I nitially, my impression was that T I E was sta nding firm. I think there may

well have bee n a press release or Council motio n to ratify the action that
TIE was taking. I believe the Council said something to the effect that we

supported T I E in its endeavours to work through the D RP. Certainly, in

these early days both Council Officers a nd councillors were being asked

to stand side-by-side with TIE. There was talk of what was called the 'one
family' approach and of and no-one breaking the bond betwee n the CEC

and T IE . At t he beginning I certainly thought that TIE was dealing with a
very difficult contractor a nd were tryi ng to resolve the dispute.

457 .

There definitely was pressure to maintain a u nified front and it existed
throughout almost the whole existence of TIE. I can reca ll conversations

with a variety of people , including with David Mackay and Richard
Jeffrey, who would strongly suggest that it would help nobody if the

Council and TIE were not seen to be united. Throughout the project , the
Consortium did try to meet up with cou ncillors and they may well have

had meetings with Council Officers. However, the advice to us was that

we should not get involved and that this was not a matter for cou ncillors which is true. There was definitely a very stro ng imperative to be seen to

be acting as o ne, presumably so that the Consortium could not 'divide

and rule' by getting councillors, TIE and Council Officers sayi ng different
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things. The TIE senior people and the Council Chief Executive wanted

that app roach.
458.

Hindsight is a wonderful thing. It eventually became apparent that t hings

were not going the way that TI E was portraying and that they were being
overoptimistic about what was happening. But the exact point when that

happened is a difficult one to answer. There was also a lot shrouded in
this commercial confidentiality.

459.

Regarding the Princes Street dispute, if TIE was well aware that matters

were actually going differently behind-the-scenes, then they were not as

open and transparent as perhaps t hey should have been. The matte r
was sorted out relatively quickly. There was a Princes Street

Supplementary Agreement ("PSSA") and the Consortium was given

additional money over and above the discrete , fixed price cost we had

believed would cover Princes Street. It was quite clear from the PSSA
that more money had been paid to them, and so to that extent TI E were

not open and transparent. On the other h and, they might not have known
at the time exactly how t he d isputes were going to work out.

460.

There was certainly a lot of pressure on Tl E from both councillors and

Council Officers . Having closed Princes Street, we wanted to get t he

dispute sorted as quickly as possible. That was the main message that

was coming from the Council side to Tl E. I do not know whether there

were any steps by TIE to force the Conso rtium into doing these works.
This might have triggered an obligation to pay more for these works.

461.

I think this was the first dispute regarding t he lnfraco that I was aware of.

462 .

Regarding whether, having been told about previous disputes by Richard

It was the first publicly acknowledged dispute.

Walker, I asked TIE for details of these previous disputes, I do not recall
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doing so . However, I am fairly certain that I would have despite what I

had been told about Richard Walker's trustworthiness.
463.

As a result of the disp ute, there was a letter (CEC00870592) dated
5 March 2009 from Tom Aitchison to T I E which set out a number of

measures required of T I E to keep the Council updated about disputes .
That letter was copied to me (at pg 3).

464.

I do not remember this particular letter, though I believe that Tom

Aitchison would have copied it to me as he said. I think the very fact that

the letter had to be written at all and was laid out in such detail does

s uggest that the f low of information from TIE to the Council was not as

good as it should have been. From this letter it appears that the Council

Officers felt that they were not being informed in a timely and full m anner

as to what was actually going on . The Council was the pu blic face of the

ETP and so it was pretty important that the Council knew what was going
on in as much detail as possible.

465.

From Tom Aitchison's letter, it does appear that there were concerns that

information was not being conveyed to C EC and, as a result, that the

issues in the DRP could not be scrutinised as they should be. It was

really important that the Council Officers had adequate information. How

much of that information would then need to be made public and how

much passed on to other members of the Council would be something
that would have to be decided. Maybe Council Officers (as well as

councillors) felt they did not know everything. While I was not actually on
any of the relevant company or project boards at any time, from this letter

it would sound to me that there was a general lack of information flow

from TIE.
466.

I know that the councillors asked a lot of questions and the Council

Officers might have liked, in some circumstances , to answer more fully
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when they did not have the information. The co uncillors were all

frustrated by the issues of confidentiality around this time but I do not
recall Council Officers saying the same to me.

467.

At about this time there were exchanges about the lnfraco and the DRP

including:

467.1 An email, dated 6 March 2 009, in which Andrew Fitchie of DLA
(TI E's solicitors) sent the Council Solicitor the parties' position

papers in relat ion to the Princes Street dispute (CEC01 031 402).
467 .2

There was another email , dated 11 March 2009 (CEC00869667},

in which Colin Mackenzie (CEC Solicitor) advised that Council
Officers did not know whether the lnfraco contract was sound,

that it was possible the contract was not rob ust enough (making

affordability of the wo rks an iss ue) and that the Co uncil were

lacking the requisite information, certainty and confidence at that

time.

467. 3 There was also a 12 March 2009 report by DLA (DLA00001 357)

responding to q uestions posed by Council Officers abo ut the

DRP.
468.

I had not seen these documents prior to the Inq uiry and they are not the

type of doc uments I would normally expect to have seen as a councillor .

There were a lot of briefings around this time, as you would expect,

beca use of what had been happe ning rega rding Princes Street . I do not
remember any briefing that discussed different interpretations of the

contract at this stage. I suppose we must have had some understanding

that there were different interpretations of the contract. The concerns that
some Council Officers had, in these documents, were not passed on to
us.
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469.

As far as I can recall I never had any interaction with DLA. I knew their

name as it came up in various contexts but I do not believe anybody from

D LA came to any of the briefings.
470.

Late r o n the re were some questions raised about the exte nt to which

D LA's opinions could be relied o n and whether the Councfl should rely on
them (at paras 546 - 547 below). This was because DLA had been
involved i n drawing up the contract in the first place.

471.

Regarding whether Council Officers ever gave a worst case scenario o n

what might happen if T IE's interpretations of the lnfraco turned out to be

wrong, I think we were given outlines of the consequences. I cannot

remember whe n this occu rred. Certainly, the S L D Finance Convener
(Gordon Mackenzie) and Transport Convener (Phil Wheele r) had various

concerns and asked a lot of questions. I am not sure whether those came

f rom information they had gleaned as board members of T I E.
472.

In the following months I certainly knew the D RP had been used. That

was reported to us , but always with the proviso that they could not really
tell us a nything about it because it was very co nfidential. We were told

t his confidentiality was written i nto the contract and that we could not

have the information. I can see why that would have been as it is very
common to have some sort of obligation that you do not disclose

precisely what has happened in this kind of situation.
473 .

Regarding the letter sent to T I E by the CEC Chief Executive

(CEC00870592, at para 463 above) and whether that resulted in an

increase in the level of information that was passed to C EC and was

available to me as Council Leade r, I think there probably was an

improvement. It is clear from the letter that Council Officers were not

sat isfied that they were getting the quality and quantity of information that

they wanted. At the e nd of the day, as it said in that letter, it was the
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Council that was going to be responsible for any overspend and so it was
very important that the Council did have really good information. I do
remember weekly updates being sent to me by Marshall Poulton, who
was by that time the Tram Monitoring Officer ("TMO") or by the Director
of City Development who he worked under. I believe those updates
stemmed from about this time.
474.

The Council was the ultimate shareholder in TIE. Regarding whether
there was any discussion at this stage as to whether the Council should
give more direction or leadership to TIE, I do not think so. However, Tom
Aitchison's letter (at para 463 above) can be read as instructing TIE to
change its relationship with the Council, in that Tl E were being instructed
in the nicest possible way to give the Council and the TMO more
information than previously.

475.

To begin with perhaps the Council thought that the flow of
communication was not quite what it should be but that this was fine so
long as TIE were making progress. Once issues arose, however, it was
clearly the case that the Council found it was lacking the amount of
information that it should have had. The Director of Finance, for instance,
had been present at the meeting I had with Richard Walker, and I know
that he had had a meeting with R ichard Walker prior to that. It may be
that, following those meetings, for the first time he queried the fact that
they were being given two different views of the situation.

476.

There are two documents detailing meetings that took place around this
time (February to March 2009) :
476.1

On 27 February 2009, Councillor Phil Wheeler (Transport
Convener) emailed me (CEC00868427) informing me about his
meeting with Richard Walker of the Consortium.
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476.2

In an email dated 1 1 March 2009 (TIE00446933), Mike Connelly

(TI E Stakeholder Relationship Manage r) advised David Mackay
(Tl E Chair) of his meeting with Margaret Smith MSP and Alison

Mcinnes MSP (both members of the S LD). Margaret Smith was

the MSP for Edinbu rgh West and Alison Mc innes may have been
the SLD Transport Spokesperson at Holyrood at this point.

477.

I knew Phil Wheeler was having a meeting with Richard Walker because

it was a couple of days after I had had my meeting. From what I

understood from his email, it was almost precisely the same as occurred
in my meeting with a discussion and referencing of the lnfraco (at pa ras

432 - 435 above).
478.

I also knew that Margaret Smith and Alison Mcinnes were having a

meeting with Richard Walker, and Margaret Smith had asked me about

him. I was aware that he was doing the rounds and was meeting

whoever he could to put the Consortium's case. I cannot remember

whether Margaret Sm ith or Alison Mc innes fed back to me in any great

deta il but I was aware that they had been told much the same as I was. I

think that Richard Walke r would also have met with other MSPs at

around this time, and I doubt he met just with the SLD MSPs. I am not

aware whether he had any meetings with the other political groups on the
Council.

479.

In the meeting with the MSPs, which is summarised in Mike Connelly's

email (TIE00446933), Richard Walker is recorded as mentioning the idea

of a 'Ge ntleman's Agreement '. He mentioned Willie Gallagher, who had
said he could not immediately go back to the Scottish Government for

more money.
480.

This was similar to something that was said in the meeting that I had with

Richard Walker. The phrase that he used with me was that Willie
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Gallagher had had a

'Gentleman's Agreement'

with him. The

Consortium's reason for going ahead in the way that they were was

because Willie Gallagher said he could not go back to the Council for

more money so soon after signing off on the deal and that they would

have to wait a while. This was very similar to the comment that the MSPs

had relayed to me from the summary of their meeting. It raised some
worrying do ubts and rang huge alarm bells both for myself and the
MSPs.

481.

Rega rding the 'Gentleman's Agreement', Willie Gallagher had left T IE

before this point (February and March 2009) and had been replaced in

the Chairman's role by David Mackay. My recollection is that Willie
Gallagher became difficult to contact after he left TIE. I thought he left the

company rather hurriedly, but I did not know much a bout the background

to it. I queried it and left it with Council Officers to do what they thought
should be done, but I do not know what attempts were made to contact

him officially.
482.

The advice that would have initially been given by the Co uncil Officers

was that we should not meet with the Consorti um. I cannot remember if

T I E said anything directly to us on the subject. There were several

approaches over the years from the Consortium to meet directly and my
reaction to that would always have been to check whether it was

appropriate. Co uncillor Wheeler, myself and, I imagine, the MSPs as well

would have been go"ing into these meetings in 'listening mode' as it were;

we wo uld not then have to negotiate anything or put anybody's side
except to stress that we were very keen to have the ETP delivered as

soon as possible.
483.

At the back of my mind, I thought meeting with the Consort ium would

make them realise that there were councillors making strategic decisions

a bout matters like the ETP and that we needed to be well informed. I can
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understand why TIE, who probably did not know any of the councillors

particularly well, might have feared that we might say something that

would jeopardise their position. I do not think any of us involved would
have done that. I suppose Tl E might not have wanted us to hear the
other side of it; I do not actually know what their reasoning was, but I
know that they were concerned.

484.

The CEC Chief Executive and Director of Finance (who c ame to the

meeting) were well aware of my meeting with Richard Walker before it

occurred and so I imagine TIE would have been told about it as well. I did
not receive any messages from TIE.

485 .

I think up until the discussions at this time, we had gone with this fixed

price contract idea. By this point, it was now clear that there was doubt

about that from the very fact that the Consortium thought that it could do

what it was doing ie seeking more money to go onto Princes Street to do

the works there . It was clear that there was certainly a reading of the

contract at that time that suggested it was not nearly as fixed price as we

h ad thought. My impression of t he contract was not that the contractor

would immediately be able to find ways going of getting more money for

starting works in various areas based on their reading of the contract. It

was of concern.
486.

I do not remember being given any detailed information about the design

basis of the contract at this time. Some of the delay was to do with the

site not being ready for the Consortium. That may have included design
as well as the physical conditions.

487 .

Tom Aitchison, CEC Chief Executive, prepared a report for the Full

Council meeting on 12 March 2009 (CEC01891 494). This appears to be

the first report to the Full Council to refer to contractual difficulties
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between T I E and SSC , though there was an earlier report to the PSC as I

discuss later in this statement (at para 495 below). The report included:
487.1

A statement made by the Council (at pg 5) which made reference
to the contractors wishing to impose unacceptable conditions in

order to start the works (though the details of these conditions

are not identified in the statement).

487.2 A comment by the Chief Executive stating (at para 3.2, pg 2):

"members will appreciate that I am restricted on what I can say

while commercially confidential negotiations are taking place. "
487.3

A comment by the Chief Executive stating (at para 3.3, pg 2) that

T IE was maintaining : "a clear, consistent and determined
approach to what was agreed after tough negotiation before the

contract was signed. "
488.

I would say that confidentiality affected the information given to us to a

very large extent. As can be seen see f rom that report, we were

essentially not told why this was happening. It was frustrating to all
councillors. I think our T I E Board members (Councillors Mackenzie and

Wheeler) found it very frustrating that they perhaps had information that

they could not share with the rest of t he group .
489.

Regarding the work that was expected to start on Princes Street, the

television cameras were showing that nothing was happening. I found
myself in various TV and radio interviews, continually having to say that a

lot of matters could not be discussed because of commercial and legal
confidentiality. I think it put everybody into a difficult position where they
could not answer to their constituents .

490.

In relation to the dispute over Princes Street, Council Officers certainly

would have questioned this, but the answer would have been that these
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were confidential matters and it would compromise things for T IE if
others were told.

49 1 .

Confidentiality concerns certainly affected our understanding of what the
contract was, suc h as the fact t hat fixed price did not appear to be fully

fixed price. It obviously limited our capacity to take any decisions on t he

basis of full, good quality information. I do not know w hether there were

any decisions taken that would have been different had we known what

was being kept from us .
492.

I do not know whether I ever knew the precise conditions that the

Contractors wanted to impose before starting the Prlnces Street works

(at para 487.1 above). At this time, I thought t hat the disagreement was

about costs which the Consortium saw as being outwith t he contract.

There may also have been a problem about the readiness of the site for

entry which may also relate to the design q uestion.
493.

I do not k now if t he readiness issue related to t he utilities works on

Princes Street, but certainly it had arisen in other parts of t he city. The

utilities work on Leith Walk and in S handwick Place are strong in my

memory because of the number of retailers w ho were lobbying about it.
494.

I

note t hat

the

(CEC01 891 494)

C hief

Executive's report to the

Full Council

(at para 487 above) includes a comment that the

contract was fixed-price (at para 2.2, pg 1). This reinforces my previous

comments (at para 260 above) in that we thought it was largely fixed
price with a small element of variation.

495.

Another report of t he Chief Executive, this time to the PSC meeting on 24
February 2009 (CEC00682449), also discussed t he dispute. T his was

prior to the Full Council meeting. I note that t he Chief Executive's
recommendations in that report include (at para 6.1, pg 3) t hat the

Council stand with T IE.
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496.

I do not recall if there was any more discussion of the issues. From the

minutes of the PSC for that date (CEC02083836), it appears that David
Mackay (T IE Chair) was in attendance. All the questions request ing more

detail were always stymied, whether they were done in a public forum
like a Council meeting or behind closed doors (for instance, at a group

meeting). This was said to be due to commercial and legal confidentiality

around the dispute and those comments are mirrored in the reports I
have just discussed.

Approval of the PSSA
497.

Press releases were put out on 20 March 2009 announcing the PSSA

(TRS0001 6944). We had no involvement whatsoever in negotiating the

PSSA. That was entirely between T I E and the Consortium. I would not

have expected to have been involved in that and the detail of it would not

have been made available. I was certainly involved in compiling the press

release. I cannot specifically remember any briefing on the conclusion of

the PSSA agreement before it was signed off , a lthough it is possible that
we did receive one.

498.

From Tl E's point of view, the rationale of the PSSA may have been to get

the Consortium back into the works on Princes Street. From the
Consortium's view, it may have been to get the level of financial return

they originally expected from the contract. From the Council's point of

view, the point was to get T I E and the Co nsortium working together - but
I am not sure that can be described as the rationale of the PSSA.

499.

The ma in element of the PSSA seemed to be that, as long as BSC could

show that there was some obstacle hindering them and that it came at

cost, there would be an additional cost for that.
500.

Regarding the £50m to £80m figure that I have mentioned as being

discussed at this t ime (at para 430 above), we were told by the CEC
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finance team that the project could still be done within the funding

envelope and we had faith in them . It was clea r that the funding for the

project was being eaten into and, at this stage , I believe there was

roughly £11.5m left of the risk allowance. The project was obviously

moving the wrong way but we were assured, as we had been in the past,

that it would come within the £545m allowed for. I think we continued to

be assured of that even after this point, although I am not sure how much

longer that lasted. That it remained within the funding envelope was a

very c rucial aspect of it from the Council's point of view.
501.

It has been noted that the PSSA appea rs to have been entered into very

quickly. I do not think councillo rs were given any time to conside r or

comment on the PSSA. It really was not a matter for cou ncillors to do

that. This was a matte r between T I E and the Consortium and it was up to

them to sort it out. We were not in a position to comment; we did not

know enough about the contract for a sta rt . We would not have got

involved in that kind of operational issue. The decision to conclude the

PSSA was taken quickly because it was essential that things get moving

q uickly. Further action under t he DRP was not going to serve either the

Consortium or T I E welL It certainly was not going to serve the Council

well. I think we all wanted the dispute to end quickly. If there was a

supplementary agreement that suited both parties, and the Co uncil

Officers that were advising us were satisfied with it , then that was really
all that we, as councillors, needed to know.

502.

I think the PSSA came back before eithe r the Full Council or the PSC for

approval prior to its signature by T I E. It may have been a pa rt of the
recommendation that we were committed to supporting T I E. I cannot

remember if there was any further approval but I was given a very

general set of heads of terms as to what the agreement involved.

Page 131 of 280

TRI00000019_ C_0131

503.

Regarding whether it was appropriate for T I E to enter into a

supplementary agree ment when there was still disagreement about the

original lnfraco terms that is a very difficult question. There was such an
imperative from the Council to get things moving that it was very clear to

T IE that there was a need to get going with work on Princes Street. I

received a lot of correspondence from interested parties in the city saying
how important it was to have a quick settlement. That included a phone

call l had from the Scottish Transport Minister , Stewart Stevenson MSP,

who said that he would be very uncomfortable if we got no more than a

few holes in the ground and that t he quicker things got sorted out the
better. That would have been around February or Marc h 2009.

504.

I believe though that it was made clear to the Consortium that this was a

one-off , special agreement just for Princes Street. From TIE's point of

view, it may have made t he Consortium more opportunistic - but it is

difficult to see what else they could have done. There could have been a

total impasse if they had to go back and start re-examining the entire

contract . I have no idea what the outcome would have been in that

scenario.

April 2009 - post-PSSA
505.

Following the PSSA, there appear to have been further discussions

amongst the Legal Officers at the Council :
505.1

There was an email, dated 7 April 2009 and titled "Edinburgh
Tram; Strategic Options and DRP', in which Colin Mackenzie

(CEC Solicitor) made certain observations on the dispute

between T IE and the Consortium and raised certain concerns
(CEC00900419) for the benefit of other Council Officers .

505.2

By email dated 9 April 2009 (CEC00900404) Colin Mackenzie

and Nick Smith circulated a repo rt on t he dispute between the
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Consortium and TIE (CEC00900405). The report noted that there

were presently 350 Notified Departures in process. The disputes

could be grouped into a number of different categories, including

who had responsibility for design management and evolution.

The Consortium were taking the view that all changes to design

were T IE's responsibility. The report noted (at pg 1-2): "The main
problem here stems from the fact that design was not complete
at Financial Close".

506.

I did not see these documents at the time that they were prepared and I

do not believe I was aware of any of these concerns in any detail. It is

highly co ncerning to discover the extent of the lack of knowledge the

Council appeared to have on the contract and the fact that delivery within
the funding envelope (of £545m) appears much more doubtful than I

would have thought at this time (April 2009). Around that time the Princes
Street dispute was over and we were all celebrating the fact that

everything was 'back on track'. I was unaware that the re was still so

much underlying conce rn within the Council Officers and those who

would have been giving advice to the mo re Senior Officers such as the

heads of departments.
507.

It is difficult to say whether these concerns should have been raised with

councillo rs through Senior Officers such as the Council So licito r or Chief

Executive . We were not informed of just what was going on . I suppose

the hope of Council Officers was that matters could be resolved by the

time they had to do their next repo rt. Everybody knew how important it

was that we remained within the funding envelope. It is easy, with

hindsight , to say that if there were these rumblings unde rneath the n they

should have been brought to the surface but, at this time (April 2009)

nobody envisaged just how delayed the project would be.
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508.

There is a limit to how much information councillors can take in,

especially if it is an internal discussion looking at options. The main thing

that surprised me about this was the awareness at some levels of just
how lacking in knowledge the Council was. It also appeared that the

TMO had not been give n the kind of information that he should have

been given .
509.

I know that when Alastair Maclean joined the Council, in his role as the
Head of Legal Services (which replaced the Council Solicitor post), we

did tend to get more legal information than we had prior to that point.

Prior to his arrival, I think there was probably fairly limited involvement

from the Council's Legal Services group .
510.

Alistair Maclean came to councillors at one point. He was open in what

he was telling us and certainly did expose what he saw as difficulties with

the contract, which I do not think we had really been made aware of until

then. Until he joined the Council, possibly there was nobody in the

Council who was fully familiar with the contract. It is perhaps not
surprising that a new person coming in meant we were given more

information but it is very difficult to recall whether, in 2009, Legal Officers

came to meetings or not.
5 11.

Had these concerns been brought to councillors' attention, I think they

would have raised questions about why the Council was not more aware
of the contract. While TIE had been left to deal with all of the

procurement and contracts, at the end of the day, the Council was the

promoter of the project . I probably would have been very uneasy had I

been aware how little was known. I think I would have wanted to find out
more about why they were not as aware as they perhaps should have

been of what was in the contract. I would have wanted more information

on the financial impact of what was c learly going on under the surface

with the PSSA having to be put in place.
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512.

A report by the Directors of City Development (Dave Anderson, who had

replaced Andrew Holmes) and Finance (Donald McGougan) to the Full
Council meeting on 30 April 2009 (CEC02083772) makes a number of

points :

5 1 2.1 There had been negotiations which had led to the PSSA for the
construction of the Princes Street infrastructure works. This

allowed the works to proceed on the basis of "demonstrable
cost". The repo rt did not spell out exactly what was meant by this.

It did say, however, that this meant that the contractor would be

paid on this basis should they uncover unforeseen ground
conditions (at para 3. 3, pg 2).

512.2

It claimed that this represented no furthe r transfer of risk to the

public sector (at para 3.3, pg 2). However, it appears to be an

agreement to reimburse the Conso rtium for the costs that they
actually incurred in carrying out the works, placing the whole of

the risk of unforeseen and additional costs on the Council.

5 1 2. 3 Similarly, while it noted that the matters that had arisen could

impact on both cost and timescale (at para 3.2, pg 2), the report

did not state that the practical effect of these disputes was that

costs were rising and the budget limits would be breached.

512.4 There was a statement that work had been undertaken by the

Council and TIE to conside r the strategic options available (at

pa ra 3.9, pg 3). This had involved providing a range of cost and
confidence levels for Phase 1 a. These were not, however,

provided. The repo rt stated that (at para 3. 11, pg 3): "the range of

numbers indicates the base case scenario remains that the full
scope of the project can be delivered within previously agreed
funding levels". It is difficult to reconcile this with the other

statements within this repo rt.
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512. 5

In relation to timescale, it notes that TIE was conducting a review

of the entire programme with the contracto r with a view to
reaching a revised comme rcially agreed programme (at para

3.13, pg 4). This clearly contemplated that the re would be delay
but the report did not state what the extent of delay was likely to

be.
513.

It was clear that there were going to be additional costs, although we had

been told that this was still within the funding envelope. It was also clea r

that there was likely to be some delay. I have looked at the minutes of

the Full Council meeting that considered this report (CEC01 891 440) (at
pgs 8 - 12). The motion that the SLD proposed was accepted at that
meeting. In that motion we asked for a report updating the business case

which would have given us more information about the costings for the
ETP.

514.

I think our main feeling around this time was great relief t hat the Princes

Street work had actually sta rted. However, the fact that we asked fo r

further information shows that we were not satisfied with what we had

been told in the repo rt . Very close to the beginning of the report, it uses

the phrase 'demonst rable cost'. I believe that we were given a briefing

which provided a bit more information about that, but I cannot remembe r
the detail of it. It was la rgely to do with unexpected things that would be

uncovered once they started digging. I think there was more information
given to us, as councillors, than was actually put into that report.

515.

I think it was now obvio us that it had moved from a fixed cost. Rather

than calling it a demonstrable cost basis for Princes Street, it was
referred to as 'fixed cost plus' or something like that. It was quite clear

that there was extra money being paid above the amount that we had

been told was o riginally agreed but we did not know the detail.
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51 6.

We were still being told that the project could be delivered within the
previously agreed £545m though it was very obvious that the
contingency budget was being eaten into. Every time that we had
briefings or presentations meetings regarding the ETP and its costs, we
questioned the finances of it. We would have accepted the reassurance,
coming from the relevant people that we were still within budget. Behind
the-scenes, there were emails going back-and-forth that made it clear
that some people had found that the sums were not fully adding up. At
that point it would really depend o n exactly what information the people
had who were telling the councillors that it was still within the limits.

5 1 7.

The funding limits had not been breached at this time as there was still
around £11 m. It was correct that we were still within budget. At that point
we were not told explicitly, although it must have been clear to us from
the extra payments having to be made, that if this was replicated
elsewhere then the costings would be in trouble.

5 1 8.

I am not sure that Council Officers completely excluded the possibility
that the limits would be breached. It must have been obvious to us that
there was much less left in reserve than we would have liked. They may
well have said that we were getting into difficult territory here - what we
thought was a nice cushion o n top of a supposedly fixed cost was in
danger. I t is difficult to say when Council Officers should make things
clear. It is possible they raised this in briefings even it was not in the
actual report itself.

51 9.

The April 2009 report of the Directors of Finance and City Development
to the Full Council (CEC02083772) (at para 5 1 2 above) mentions a
strategic review of the project by TI E and CEC (at paras 3.9 - 3.10, pg 3).

520.

I would have expected there to be continual reviews of the situation. With
the PSSA, there was clearly a cost change. As the contractors had not
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gone onto Princes Street when they were supposed to , there was delay
of over a month. There was uncertainty over whether they could catch
u p, so it was important to continually monitor and review the programme .

I probably was not aware of what exactly was being looked at, but I know

they wo uld have considered whether they should remove the contractor

and get another. It was important that that was really an on-going

process of review. The review was linked to the req uest the Council had

made for a review of the b usiness case for the ETP.

May to December 2009
521 .

An email was sent by Richard Jeffrey (Chief Executive of TIE), o n 13
A ugust 2009 (CEC00679723), to members of the T I E board (including

Councillors Wheeler and Mackenzie of the SLD) to inform them about

significant developments in the relationship between TIE and the

Consortium. These were that the Consortiu m was not happy to start

works on Shandwick Place unless this work was undertaken on a cost
plus arrangement.

522.

This email was j ust sent to TIE Board members. It was entirely a board
matter and would not have been fed back to the rest of us because it

would have been regarded as confidential. I do not know whether there

was another version that went to other co uncillors. The contents of this

email wo uld not have been news to me because around this time I was

made aware of the general shape of the problem tho ugh not its details. I

cannot remember how I knew this but it was probably thro ugh Tom
Aitchison briefing me.

523.

What I understood to be causing problems at this time mirrored what was

described in this email. I understood that the Consortium did not want to

go fo rwards on a fixed price basis. I did not know the details at 1 3 A ug ust
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2009 but I knew the re was an issue with the Consortium not wanting to

go onto Shandwick Place.
524.

At this time, even although the P SSA had meant more money being paid

out, the impression we still had was that TIE was on a firm footing and

that they would be in a position to limit what the Consortium could ask

fo r. The genera l tenor of statements from T I E was that that was the case.

They thought the Consortium was making unreasonable demands. We

were g iven the impression that T I E was still in control of matters and that

the Consortium was making illegitimate claims.
525.

The most obvious concern was that delay in starting work would delay

the project even further. There was desperation to get the project
finished.

526.

The contractor not getting on with the work was sendi ng out the wrong

message to the city: it was experiencing all this dis ruption and nothing
was happening. It got worse and worse , and for months the city was a

mass of traffic cones, ba rriers and holes with exposed pipes in them. It

was a very bad situation.
527.

There would also have been an embargo in the West End area (including

Shandwick Place) , as the traders in that area were vociferous about the

impact that the works were having on their trade. Money and effort was

put into selling Edinb urgh as being 'open for bus iness', in that one could
still visit a ll these shops and have a great Christmas experience.

528.

In this respect, the re was an earlier (Ma rch 2009) letter f rom a director of

House of Fraser to Marshall Poulton (the T MO) on which I was copied

(CEC00863479). This raised issues regarding the works , pa rking and

transport within the city centre, and the effect it was all having on

businesses.
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529.

I received an email from Tom Aitchison (CEC Chief Executive) on 19

August 2009 (CEC00669246). He stated that various issues had been

discussed at a meeting of the IPG:
529.1

Marshall Poulton reported that a Tram Operations Group meeting

had led to a stro ng view that Princes Street should be reopened

to bus traffic in November 2009.
529.2

Tom Aitchison was of the view that, given worries from retailers

about poor performance a nd the Christmas period, CEC should

be prepared to meet their request .
530.

I am reasonably certain t hat buses did return to P rinces Street at the end

of November 2009 but this was not solely my decision. I agreed to the

process whereby that would be initiated but it was not up to me to direct
Lothian Buses to return to Princes Street.

531.

We had a lot of discussion with the city centre businesses and retailers at

that time, as it was very important that we retained the support of

businesses and organisations . There was quite a strong lobby from the
city centre businesses . Gordon Drummond, referred to in the email a nd
the Managing Director of Harvey Nichols, was chair of a traders group at

that time. We also had what was called a City Centre Stakeholder

Summit. There was a lot of pressure to do everything that we could to

ensure that they did not continue to lose money over the Christmas

period.
532.

The City Development Department, whose Director was Dave Anderson,

looked at the logistics of doing that. My view was that we should do it,

a nd should do our best to accommodate the wishes of the retailers

despite the delay issues.
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533.

The wishes of retailers were not easy to accommodate because they
themselves were drawn between wanting to have good access for
shoppers d u ring the Christmas period and wanting the works finished as
quickly as possible.

534.

There was quite a lot of campaigning set up to support the businesses.
Some people were opting to go to Glasgow for Christmas Shopping
instead . Quite a lot of effort went into getting across the message that the

city was open (such as one campaign called "Edinburgh Sparkles').

Large amounts were spent on signage on the outskirts to convey this. I
think it was right to do this. There was an anti-tram message that the
tram was j ust being built for a few shops and visitors to the city and was
not meant for the general public.
535.

Most of the discussion with the city centre stakeholders was through joint
meetings, usually attended by myself and Councillor Buchanan
(Economic Development Convener, SNP) . I believe there were also
people from the City Development Department there, but I do not think
TI E were involved. The meetings were really an opportunity for us to hear
the views of businesses, which in general was welcomed . We were trying
to be as open as we could , mitigate things, letting them know we were
hearing their pain and asking them to put up with it given what they would
be getting. The rerouting of buses along George Street led to an
improvement in business on that street, and we were lobbied by George
Street retailers to permanently maintain the routes along there.

536.

I have been asked whether decisions like the embargos and allowing
buses back onto Princes Street, at the end of November 2009, led to
further delays in the ETP .

537.

I suppose the embargos and allowing buses back onto Princes Street at
the end of November 2009 must have led to further delays in the ETP .
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However, by the time a lot of this was happening the project had come to

a standstill anyway. I am not sure to what extent it affected things. The

timeframe was already being affected by a real impasse between TIE

and the Consortium where works were eventually j ust abandoned all over

the entire city. It wo uld be difficult to attribute responsibility for delays
even if the Consortium had been wo rking as they were expected to be.
Quantifying the effect of these decisions would be difficult.

538.

I am sure there were discussions between Tl E and the Consortium about

mitigating delays , but I do not know what they were suggesting o r
offering at that time.

539.

I did not personally pass feedback from retailers onto T I E - that would

have been done through Marshall Poulton . Others would no doubt have

informed T I E of what the city had decided to do.
540.

For the 20 August 2009 Full Council meeting, there was a report to the

Full Council by the Directors of City Development and Finance (Dave

Anderson and Donald McGougan) (CEC0030851 7) which contained

comments that:
540. 1

This was the first report to Council to state that the Phase 1 a of

the ETP (Airport to Newhaven) could not be delivered within the

funding envelope or budget of £545m (at para 3.12, pg 3).
540.2

A revised programme (timetable) and commercial baseline had

540.3

Utilities diversion works had given rise to additional costs for

also not been agreed (at para 3.5, pg 2).

measured works and programme slippage. This was said to be

due to "unexpected ground conditions" including the discovery of
underground chambers (at para 3.8, pg 2).
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540.4

TIE was invoking formal contractual dispute mechanisms. TIE
had taken the opinion of counsel (an advocate or barrister) but
given the given the nature of the process and the complexity of
certain issues it was unreasonable to expect that all adjudication
outcomes would be decided in Tl E's favour (at para 3.11, pg 3).

540.5

Most significantly, the Directors noted that, in light of the disputes
it was not possible to forecast accurately the budget outturn (ie
the likely end costs) (at para 3.12, pg 3).

541.

In relation to the ground conditions, it is certainly not unusual in historic
cities to uncover unexpected structures. We were shown things like
photographs of skeletons and the underground chambers that had been
found. In one location they found over 300 skeletons and wooden coffins.
At Haymarket, there was an enormous underground cellar which was
assumed to be some sort of air raid shelter, and a number of very old
chambers.

542.

I do not know precisely what was done by way of lnvestigation , but I
would imagine that it would be as you would expect in any big
infrastructure project with boreholes to assess what was under the
ground. We probably did not realise just to what extent there were going
to be cables and pipes and so on found where they were not supposed to
be. We always knew that the utilities had not been properly mapped.

543.

We were always told that there was a lot of risk as regards the MUDFA
programme. I t would have been impossible to have had everything
mapped and, even if boreholes were sunk, there could be something
between the boreholes that emerged later. I think many of us would have
thought that this was probably one of the biggest risks in the whole
project.
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544.

I would be ve ry su rprised if the utility companies had given any

assurance that the data they held was accurate . They had almost

certainly found, when fixing burst pipes or broken cables, things that
were not where they were expected to be. I do not know whether T I E had

sought assurances from them.
545.

In terms of the DRP mentioned in the report (at para 540.4 above), I must

have been aware in August 2009 of the second tranche of disputes

because we were kept informed. It was also obvious that work was not

being done and that there was obviously a dispute going on. I am fairly
certain I would have known about the rough areas on which the dispute
centred. However, once more, we were neve r given detailed information
for fear it compromised TIE's position and this was maintained

throughout the whole process.
546.

I do not think I ever saw a Queen's Counsel's (QC) opinion on this stage

of the disputes, though I would have known abo ut it since it was

mentioned in the repo rt. I do not know whether the Council directed T IE

to get counsel's opinion. It was becoming clear that DLA was still giving
T IE advice on the disputes, as DLA had drawn up the contract. Perhaps

it was reasonable at this stage to get a more objective assessment.
There would have been an argument that DLA should act for T I E as,
having drawn up the contract, they knew it best.

547.

I know that t he fact the DRP was being done by the same lawyers as

were involved in this contract certa inly arose as a concern at one point. It
was not necessarily at this point. I can remember Councillor Mackenzie

talking to me about it and asking if I knew this background.
548.

I think at this time we were still being told by T I E that the prospects were

good. It later emerged that thei r idea of what was meant by 'winning on

the issues' was not t he same as most people would understand it to
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mean. I think it was briefings from T IE or the Council that gave us that
impression and provided that information.

549.

As I discuss later in this statement (at para 670 below) , my views about

T I E's prospects of success changed when it became obvious that they
were losing the arguments.

550.

In terms of the finances of the project mentioned in the report (at paras

540.1 and 540.5 above) , it was clear by now that there was a serious

danger that the £545m would not be enough. It caused concern and, as

occurred all through this process, we were continually getting briefings

and presentations. Our group got a presentation. I believe it was from

Richard Jeffrey (TIE Chief Executive). I think all the groups would have

taken up the offer. We were told that there was a serious danger that the

£545m funding envelope was under threat. We asked a huge number of
questions around this time. We must have been aware by this time about

how many disputes there actually were.
55 1.

Regarding

the

references

to

financial

contingency

planning

C EC00308517) in the repo rt, it mentions (at para 3. 14, pg 3) the

contingency options that were being considered at this time. These

included leasing back the trams and prudentia l borrowing. Prudential

borrowing was a very favourable way for councils to borrow and got
better rates than market borrowing. Many other options were looked at.

Bond issuing was something that was looked at around this time , and

was mentioned to us by the Council Finance team . We questioned the
Finance Officers and wanted to know what would happen.

552.

It was clear that we did not want that money to come from direct services

(ie cuts to frontline or core functions) or from Council Tax payments.

Originally there was a lot of hope that Council would receive a huge

amount of money i n developer contributions, but development halted in
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Edinburgh, as elsewhere, because of the global financial crisis. It had all

pretty much fallen through.
553.

By August 2009, it was quite clea r that development in the city had

la rgely halted. This was particula rly for housing development and the
Leith Waterfront a rea, a big brownfield site that had all sorts of ambitious

plans fo r it , a nd for which the tram (which at that point extended to Leith)

was an important factor. The contributions that had been hoped would be

received from developers were now i n question. Development never

went completely quiet in Edinburgh to the degree it did in other places . A

major factor i n Henderson Global I nfrastructure ("HGI") going ahead with

their plans to redevelop the St James Centre a rea was that there was

going to be a tram close to the site (the shorter line was not being

discussed at this stage). I was told that their board had essentially
stopped development in every other U K city, but Edinburgh remained on

their agenda because they were going to have a tram going 'to their
door'.

554.

Regardjng whether the £545m funding envelope should have been

revised down to take account of the fall in development activity, I do not

think so. The raising of the Council's £45m was sepa rate. The Council

had agreed that we would raise that amount. The fact that it was

becoming clear that it might be difficult to raise did not enter into the
calculations about the ETP. There was not any thought of revisi ng that

amount.
555.

Prudential borrowing would have played a part in raising any extra

money. In the end, the Council did use prudential borrowing for the

project a nd it actually turned out to be at a much more favourable rate
than was expected. We had been given figures about how , for i nstance,

£1m in prudential borrowing would affect the revenue account of the
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Council. We certainly were always aware that borrowing was one
possibility.
556.

At this stage, althoug h the £545m was under threat, funding had been
based on delivering the whole of Line 1a (Airport to Newhaven). The
updating calculations that were being done were based on the tramline
going to Newhaven. It would not have been appropriate at that stage to
have arbitrarily made a decision to stop the line short.

It was not

seriously on the agenda at this time and we were not being asked to take
a decision on whether the project should stop before the whole of Line 1 a
was delivered.
557.

Regarding the reactions this report produced amongst the SLD and other
political groups on the Council, obviously everybody was concerned
about it. But there was no decision taken as to what should be done
about it other than that all of the workstreams currently underway
continuing. There were no motions or amendments against the report in
the minutes of the Council meeting of 20 August 2009 (CEC01 891 434, at
pg 1 4), which suggests that there was no discontent.

558.

At this point, in August 2009, I do not think anything indicated that any of
the groups were seriously opposed. We had all hoped that we would
have the tram running on time and on budget. However, we were also all
aware that there were plenty of other projects that had been over
extended in terms of both time and costs. There was always that
possibility with a big public infrastructure project.

559.

In November 2009, an "Overview of Adjudicator's Decisions" was
provided by DLA to the Council Solicitor (CEC00479382) which related to
decisions dated 1 6 November 2009 by Bryan H unter on the disputes
relating to the Gogarburn and Carrick Knowe Bridges ..
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560.

l did not see this document at the time. However, during the latter pa rt of

2009 I was getting weekly reports on the tram. By the end of December

2009 I knew that adjudicators had favoured lnfraco's position more often

than T I E's position.
561.

This was described very much on a win and lose basis . We were told that
Tl E was n ot having to accede to what the Contractor had been seeking

and, therefore, that T IE had been winning more disputes than it had been

losing. I was not actually seeing these decisions at the time. They were

internal to T IE. The information we were getting was from T IE or through

Council Officers .
562.

In late 2009, TIE were still being quite bullish about it. My impression was

that they thought that this was a glitch a nd they were still on the right side
of the argument.

563.

There was a ministerial briefing note for Stewart Stevenson MSP ,

Scottish Transport Minister, prepared for him by TS prior to a meeting

with Richard Jeffrey on 25 January 2010 (TRS000051 32). This briefing

note refers to an earlier, 2 December 2009, meeting between myself,
Richard Jeffrey a nd the Minister (at para 3, pg 1) .

564.

I have no record or recollection of the discussion on this occasio n. I had

quite a lot of meetings and phone calls with Stewart Stevenson during my

time as Council leader. In general, the ETP was on the agenda though

there were other matters we discussed. Where the ETP was to the fore,

he always stressed his desire for the tram to be in place as quickly as

possible. He would remind me that the Scottish Government funding was

set at £500m and there would not be a penny more than that. I never
doubted that and knew that we were not going to have access to any
additional grants.

Page 148 of 280

TRI00000019_ C_0148

565.

I do not remember the Minister ever mentioning TS involvement at this

stage. It was only much later (when Sue Bruce became Chief Executive

at the very beginning of 2011) that there was much discussion about
Transport Scotland's role or lack of it.

566.

I

The only role that I knew TS had was being involved in TIE early on in its
life and as the body through which the £500m was passed to the Council .

From around the time the money was granted, TS had deliberately

limited its role in T IE and taken a 'back seat' role. They presumably
continued to monitor the funding and how it was being used but I knew

very little about the role. They did not make themselves known to
councillors and they did not come along to any of the briefings we had.

During almost the whole time that I was on the Council, I do not
remember ever having any communication from TS.

567.

I think the Scottish Government were probably not too concerned about

the budget. They knew that their involvement financially was limited to

the £500m and that it wo uld be up to the Council to f ind the rest. Their
main concern was reputational - people coming to the country's capital

city were seeing what was not happening. I think they were more

concerned about the delays rather than the financial consequences to

the Council. Some Ministers, including Stewart Stevenson, were
particularly keen to see trams running in the streets.

568.
569.

�·

Regarding additional support from TS, I do not remember any offers

coming from Stewart Stevenson about involving TS.

Regarding suggestions that the project would cost in excess of £600m (at

para 516 above) , I do not remember anybody mentioning those sorts of

figures.

Events in 201 0
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January to May 201 0
January 2010
570 .

There was correspondence dated 8 January 20 1 0 (CEC00473789) in

which Nick Smith (CEC Solicitor) sent Alastair Maclean (CEC Head of

Legal) a document entitled "Tram-Potted History" (CEC00473790) . The

email noted:
570. 1
570.2

" . .. dissemination of the actual history here could cause serious

problems and we definitely don't want to set hares running. "

". . . be very careful what info you imparl to the politicians as the

Directors and tie have kept them on a restricted [information]

flow. "
57 1 .

This email would have been sent shortly after Alastair Maclean joined the

Council as the Council's Head of Legal Services (the Chief Legal Officer

which was no longer called the Council Solicitor at this point) in

December 2009. It appears to be an introduction to the ETP prepared for

him by one of his staff. I had not seen this document prior to it being

produced as pa rt of the Inquiry.
572.

I have some comments :
572. 1

The lack of Council input at the start of the ETP is highlighted.

572.2

There is recognition of the lack of unbiased legal expertise that

572.3

the Council had until late in the ETP.

It shows how early the disputes started. While the first dispute

that councillors really became aware of was the Princes Street

dispute , this makes it clear that the disputes started much earlier.
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572.4 The lack of communicat ion between T I E and the Council was

very striking. T I E seems to have been very slow in informing the
Council of various matters.

572 . 5 The cost estimates a re also striking, with maximum costs already
said to be £640m at this point . T his was nearly half a year before
a June Full Council meeting where a 10 pe rcent contingency,

taking the budget to £600m was hinted at (as I discuss later in
t his statement at para 630 o nwa rds below) .

572.6

I do not t hink I knew that the designs were less than 40 percent

complete at the time of the lnfraco contract's signing. If I had
been asked to put a figure on it, I would have thought they were
90 to 95 percent complete.

573.

There was a lot of information in these documents that I was completely

unaware of (as the note says "members only have a small knowledge of
the above'). They may also explain why, at some stage, Alistair Maclean

did sha re with me his concerns about the contract and the conflicted

legal advice. They highlight a great deal about the situation which
councillors were not aware of.

574.

Rega rding whethe r I consider that the Senior Officers (Chief Executive

and Di recto rs) or T I E were keeping councillors "on a restricted

[information] flow. ·: at the time we were aware that our information was

limited. Questions that we asked might not be answered and requests for

furt her information might be denied. As councillors , there were certainly
times where we were told that legal o r confidentiality explanations were

used to keep us in the da rk. I am fairly certain t hat this restriction on what
we we re told applied across the body of councillors.

575.

That certainly seemed to be the approach of TIE but I do not know

w hether that was the policy or approach of C EC Directors as well o r what
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those Directors knew. Between the two, however, it is clear from these
emails that we were being kept on a very restricted information basis.
576.

An opinion was drafted by Richard Keen QC, dated 1 4 January 20 1 0 , on
the interpretation of the lnfraco. TI E had sought this from him

(CEC00356397). It has been noted that this was the final version

provided and was substantially complete. The opinion was provided to

the Cou ncil Solicitor and legal team on 1 2 April 201 0 (CEC00356396).
577.

The opinion makes the following comments (at para 1 3, pg 9):
577.1

TIE did not take full and proper account of the wording wh ich
appeared in the last three lines of paragraph 3.4 of Schedule 4

which provided: "for the avoidance of doubt, normal development
and completion of designs means the evolution of design through
the stages of preliminary to construction stage and excludes

changes of design principle, shape and form and outline
specification. "

577.2

The effect of this wording was that: "Changes of design principle,

shape and form and outline specification" would constitute

Notified Departures and would entitle the Consortium to seek
further payment under Schedule 4 of the lnfraco.
578.

I do not remember getting a briefing on this opinion, but I do recall our
Transport Convener, at some point, telling me that legal opinions
suggested that TIE was not on the firm ground they had asserted.

579.

It is easy to say now, with hindsight, that action should h ave been taken
sooner particularly when it appeared that some people knew that things
were not quite as they should be. However, TIE h ad a legal team in
which they presumably had faith, so I do not know what prompted TIE to
seek this opinion at this time. Probably it was the fact that they were
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getting adverse adjudications and DLA had been, I t hink, assuring them
that everything was ok on that front. Presumably it was a case of things

were not going the way they had hoped so they thought they ought to get
a different opinion on the situation.

580.

As to whether the Council should have taken separate advice before this

point, it is again easy to say now that perhaps they should have .

However, at the time I presume that Council Officers felt that advice

given to T I E was enough. Certainty the story coming from T I E was that

they knew what they were doing and they would soon get onto a winning
streak even if that was not happening just then.

581.

My assumption is that the contract had not been drawn up carefully

enough in the first place. It was a bespoke contract and so not every
clause (or even any of them) would have been fully tested. tt may have

been quite open to different interpretations . tt should not have been this

way .
582.

There were emails amongst the Legal Officers and C EC D irectors in

January and February 201 0 seeking independent advice for C EC from a

firm

of

solicitors ,

C EC00480029).

583.

Dundas

and

Wilson

(CEC00479797

and

I did know that Dundas & Wilson had been involved in giving legal advice

for the Council. I knew that T I E would not find it straightfo rward to

dismiss the Consortium or part of it, and that was their thinking at that
time. tt was obviously important for the Council to have legal advice on
whether that would be possible . I think, by this point in early 2010,

Alastair Maclean was taking a fresh look at things inherited from the

previous Council Solicitor (Gill Lindsay) who had left shortly before .
584.

Regarding whether I or other councillors were invited to be involved in

the legal aspects , I was not and wo uld not have expected to be. This was
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for the Council's Legal Officers . Up until this point, DLA had been

advising the Council but they were also advising T I E. With the various

DRPs not going the way that T I E had told us to expect , it was the right

time perhaps for the Council to take its own legal advice.
February 2010 Budget Meeting and finances
585.

In early February 2010. there was a chain of emails, including an email

sent to myself and Councillors Phil Wheeler (SL D), Steve Cardownie
(SNP), lain Whyte (Conservative) and Andrew Burns (Labour), on 8
February 201 0 (CEC00492018). This began with an ema il sent by a

member of the public, Alison Bourne (see at para 149 - 150 above) , and

expressed concern that Co uncil reports prepared in advance of the

Council's budget meeting on 11 February 2010 made little mention of the
financial position of the ETP.

586.

From May 2009, Councillor Phil Wheeler, who had been the Transport

Convener , replaced Councillor Mackenzie as the Finance Convener.
Councillor Mackenzie became the Transport Convener.

587.

Every year the Council sets a budget in February. We did have a rolling

budget, in that the Co uncil sets a three year budget , but it was refreshed
and re-examined every Febr uary . Usually decisions are made over two

Full Council meetings. One would deal with the main headlines of the

budget and the other would deal with grants to organisations and the like.

The February Full Council meeting was generally referred to as 'the

budget meeting' and it would be unusual for there to be much else on the

agenda.
588.

Regarding whether the budget meeting in February would look at matters

like contingent funding or any shortfall in funding , it would not. W e knew

what money there was in the budget and it was really a case of allocating

that budget to different headings . Prior to the Scottish Government's
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2007 decision to freeze Council Tax, there would also have been a lot of

discussions on the level of Council Tax. The Februa ry 201 0 budget

meeting was not really looking at the issues that Alison Bourne discussed
in her email (at para 585 above).

589.

The budget meeting in February was solely to set the Council's revenue

and capital budgets for services for the next year and there was no item
on the agenda that would have allowed for strategic decisions to be
taken on the ETP. In any event, it was a so rt of separate, discrete project

because the huge bulk of the funding was coming from outside the

Council. There was enough information for councillors to make strategic
decisions on the budget, both capital and revenue elements, but there

was not information on the ETP. The money to be a llocated to the ETP

would have been part of the prudential framework within the Council's
finances. This was a sepa rate a rea that was looked at a diffe rent

meeting. In most years, there was a T reasury Management Strategy set

for the Council, and there was a report every year that would include the

affordability of borrowing.
590.

The prudential framework was a means of borrowing through which

councils could achieve big projects for buildings, infrastructure and so o n .

As I discuss later in this statement (at paras 792 - 7 94 below) , when

there were discussions around ha lting the project, it seemed that funding
would not be available for the termination option. I am not certain

whether prudentia l borrowing funds came through the Scottish
Gover nment or through Westminster.

59 1 .

The Treasury Strategy was an annual report to Council which included a

large element about the affordability of borrowing. The Treasury St rategy

was produced by the C EC Finance Depa rtment, a nd there was one
Finance Officer who seemed to be the expert in this area and how the

Council could best make use of its money. It looked at how CEC could
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invest money and from where it could borrow it, making sure that it was

all legitimate and affordable because clearly there is a revenue impact

when you borrow money. I believe this report on the Treasury Strategy
would have gone to the Finance Committee, though any councillor could

ask to be briefed on it if t hey wished. If the Treasury Management Officer

had said that the prudential framework could not be used I would have

been worried but he never gave any indication that that was not going to

be a feasible way forward. I do not think there were any concerns about
Prudential borrowing not having enough headroom to cover this.

592.

Repayments of borrowing by the Council would come from the revenue

account, so we had to be sure that there was enough space in there to

actually pay back the money. That was provided for in the Treasury
Management Strategy. The framework covered the amount that you

could borrow ; ensuring CEC had the means to pay it back.
593.

In terms of the borrowing limit , I believe there was a technical H M

Treasury formula used to decide how much you could borrow as a

council. At some point, there was a concern that the prudential rules
might change and that might make things more difficult. The changes

might have affected the limit on the amount that councils could borrow or

the purposes for which the money could be used. If the rules had

changed, I do not think the purpose would have been an issue because it
was quite clear that this was a major infrastructure project. In the event,

the rules did not change.
594.

A council did not necessarily have to borrow up to the limit. It would look

at projects and consider how important they were. Given that the majority

of the Council was in favour of the ETP, it had been agreed that this was
a project worth borrowing for.
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595.

It was clear that - even if the project was limited to £545m - there was

going to have to be substantial prudential borrowing (or other funding,
such as bonds).

596.

There was a proposed response to Alison Bourne, dated 9 February

2009 and prepared by Alan Coyle for councillors (CEC0049201 8). Alan

Coyle was an experienced Council Officer in the Finance Department,
with close responsibility for the ETP.

597.

I was not copied this part of this chain. My view on seeing it now is that it

was a reasonable response. I think it gave a sufficient basis for

Councillor Wheeler's reply. Esse ntially this was that it was too early for

us to have actual figures for exactly how much funding would be needed.
598.

Part of Alison Bourne's email (at paras 585 above) concerned the

unexpected works at Russell Road and TIE's a lleged failure to provide

clear sites to the contractor. I knew that there was an issue at Russell
Road and that it was to do with the sites not being ready for infrastructure

work. I did not, however, know the detail .
Operation Pitchfork
599.

An email was sent by Alan Coyle (CEC Finance) to Donald McGougan

and Dave Anderso n (CEC Directors of Finance a nd City Development
respectively) on 4 March 2010 (CEC00474750). There was an attached

briefing note (CEC00474751 ) regarding what was ca lled 'Operation
Pitchfork'. There were three options: (i) termination of the I nfraco

contracts ; (ii) a partial conclusion of the project; or (iii) co ntinuing with the

works and trying to solve all the disputes later. The briefing note

estimates the costs of the ETP , at that point, at between £644m and

£673m (at pg 3).
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600.

I believe that all of this correspondence was shown in confidence to the

TPB. I was not involved in the TPB or in the detailed discussions about

this. I heard the te rm 'Operation Pitchfork', but I did not have any detailed

k nowledge of what it was about. Council Officers and TIE membe rs did

not come to me, at this time, to discuss the three options. This is the sort

of information that I presume they would have kept confidential. They did
not want the l nfraco to know what they we re thinking about and w hat

they thought the costs a nd so on might be. I do not think councillors were

at this time being told just how seriously TIE were thinking of these
various optio ns and there was no sense of crisis.

601.

It has been noted that these estimates of betwee n £644m and £673m (at

para 599 above) we re not reported to councillors i n a report in advance
of the 24 June 2010 meeting of the Full Council (CEC02083 1 84 - which I

discuss later in this statement at para 630 o nwa rds below). As far as I

know, the optio ns a nd cost estimates were not discussed with a ny

councillors except, potentially, those on the relevant boards .
Letter from the Consortium
602.

A letter, dated 8 Ma rch 2010, was sent by Richa rd Walker (of BB and the

Consortium) to Tom Aitchison (CEC Chief Executive), Donald McGouga n

and Dave Anderson (CEC Directo rs) and Councillor Gordon Mackenzie

(SLD, T ransport Co nve ner) (CEC00548823) . The letter notes {at pg 2)

that TIE had sought to insist that it had signed a fully fixed price lump

sum contract when , in M r Walker's view, the pricing assumptio ns a nd the

adjudicatio ns o n the interpretation of those pricing assumptions indicated

that this was not the case . The letter (at pg 5), makes me ntio n of many
notified changes , excess spending of £1OOm and the serious possibility

of continuing legal disputes.
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603.

While I was not included on the list of recipients for this letter, I believe I

saw it at the time it was sent. I think the Chief Executive may have
shared it with me.

1 cannot remember whether I discussed it with

Councillor Mackenzie. Other membe rs of the SLD group or group leaders

may also have been given summary info rmation about the letter, though I

doubt t hey would have seen it. My views on the letter would have been

that it was concerning, particularly the assertions about extra costs and
delay, the number of outstanding notified cha rges and the impasse

between T I E and the Consortium .
604.

I doubt very much that anything would have been done directly in

response to the lette r. It would certainly have been discussed with

Council Officers. But it should be borne in mind that, at this time, we were

getting a rather different picture from TIE and we were being told not to

believe what the Consortium were saying about anything. There was a
real impasse between T IE and the Contractor and T I E and CEC were

supposedly still standing side by side.
605.

I certainly would not have shared this letter with Tl E. If anybody had

shared it with T I E it would be the Chief Executive, but I do not know if he

did. The letter would be dealt with through the most senior Council

Officer that it was addressed to, and in this case that was the Chief
Executive. I do not think that T I E contacted councillors and sought to

respond to this letter.
606.

I did not consider meeting with t he Consortium at this time, though at

various times I had co nsidered and discussed this with Council Officers.

Their view and my view was that the Senior Officers were dealing with
T I E and it would not be helpful to meet up with the Consortium. It was
somet hing that was always there at t he back of my mind. However, as I

have already discussed {at paras 278 and 288 above), the role of a
councillor is not to be involved in operational day-to-day matters so it
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would not have been appropriate or helpful at this time to have met with

him due to the on-going legal issues.
607 .

It is difficult to remember precisely what my views were at t his time on

T IE's strategy for resolving the disputes. It had not , as far as I can recall,

been suggested by Council Officers that TI E were not doing their job

properly or that there was anything amiss.
April 2010 update to Councillors
608.

I sent an email to Labour Councillors Andrew Burns and Ian Perry , dated

9 April 2010, discussing a tram project briefing note I had put together for

councillors (CEC00235026). As I noted: "It has been a bit of a nigh tmare

pulling together the few facts that tie, legal, financial etc would actually
allow to be committed to paper. "

609.

At a p revious Full Council meeting in March 2010, Councillor Cardownie
(SNP , Deputy Leader) had asked for a synopsis of where we were with

the project. There was a feeling that the material needed to be drawn
together to produce a lay person's guide to where we were . I had said to

the councillors that I would produce that briefing note. It must have been

at the March Council meetings that the request had been made.
610.

There is a near final version of that briefing note (CEC00234967) which

is referred to in the email (at para 608 above) . While I often did a Council

Leader's report, this briefing note was unusual in being pa rticular to this
single issue. It was intended to provide an overview of the ETP rather

than a high powered technical discussion, and would have been
distributed to all of the councillors. There was some comme nt about

disputes, but it did not deal with the content of Richard Walker's 8 March

201 0 letter (at para 602 above) in depth as I do not think we had the full

information to assess it.
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61 1 .

The SLD was still in coalition with the SNP on the Council. The coalition

relationship was much as it had been at the start. The SNP still, in most

respects, formally opposed the ETP. I do not know why Councillor

Cardownie requested this breakdown of the ETP at the March 201 0

meeting. I t may be that he felt that he had not mentioned the Tram for a
while and wanted to say something.

612.
6 1 3.

The briefing note was checked by the Chief Executive and by T I E to

ensure that there were no breaches of confidentiality.

I did actually write the briefing myself, and it took quite a while to compile

all the information. I had to have all that information checked to ensure it
did not state anything that was considered inappropriate , confidential or

inaccurate. As a result, it was a fairly anodyne briefing note. It was a bit

of a nightmare pulling it together due to the confidentiality concerns. I

probably knew a bit more than was actually in there. Confidentiality
affected our ability to give a clear view of the facts we did have - and we

were not given all the facts ourselves.
614.

In my ema il of 9 April 201 0, I discussed Councillor C ardownie's legal

challenges (at para 608 above). I do not know what these legal

challenges were though they may have related to Freedo m of Information

(Scotland) Act ("FOISA") challenges and whether or not information could

be freely released. I was reflecting the concerns of the Council Officers
working in the Corporate Communications team, as Steve Cardownie

had a habit of going and speaking quite freely to the press.
61 5.

Councillors repeatedly questioned why we could not get more

information. Members of the public, Alison Bourne for instance, often

tried to get information through FOISA requests. T IE's general view was

that matters were either commercially or legally sensitive , and they

refused to release information. When TIE received FOISA requests, the
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requestor could then go back to the Information Commissioner to find out

why they had been refused or documents had been heavily redacted. T I E

would need a good reason to satisfy the Information Commissioner.
616.

That so few facts "could be committed to paper", as I note in my email in

terms of T I E, Council Officers and legal advisors, was largely due to TIE.

Senior Officers might also say when they gave us information, that it

sho uld not be widely disseminated. Presumably TIE had legal advice that

meant information was a lways referred to as 'commercially and/or legally
confidential'.

617.

Regarding the amount of information councillors received and its effect

on their decisions , it is a bit of a 'chicken and egg' scenario in that if we
did not have the information, it is difficult to say how it affected the ability

to take informed decisions. The decisions that we took were informed

enough. If we were not content that we had enough information to allow

us to take a proper decision, then we would always ask for more
information. We questioned what we were told, but at the end of the day ,

councillors rely on the professional advice given to them by Council

Officers - who were informed by TIE.
TIE's response to the Consortium
618.

In an email dated 1 9 April 2010, Richard Jeffrey wrote to Group Leaders

including me , Ian Whyte (Conservative), Steve Cardownie (SN P),

Andrew Burns (Labour), and Steve Burgess (the councillor who must
have held the Greens' rotating leadership at this point) setting out T IE's

position on the main matters in dispute {TRS0001 0706). It noted a

number of points:
618. 1

In relation to t he contract: "there is disagreement over what is or
is not included in the original 'fixed price' contract"; and "the

contractor is refusing to get on with the works in an attempt to
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coerce us into agreeing to change the form of contract onto a
'cost plus' contract. "

6 18.2

Richard Jeffrey would not allow the city to be "held to ransom".

618.3

In relation to the adjud ication decisions: "It is true that we did not

get all the results at adjudication we would have liked, however it

is a/so true that the results do not support BB 's extreme view of

their entitlements either. I would like to be able to fully brief you

on these adjudications, but they are confidential under the
contract and to do so would put tie in breach of contract. "

619.
�O

I cannot recall what l thought at the time. This obviously gave a very

differe nt view to that of Richard Walker in his letter on behalf of the
Consortium -{el �""' 618 abolte) (!'lot referred to directly at 61� . In a

sense , Richard Jeffrey's email was T I E's rebuttal, coming a month later ,

to that letter. Now we had both sides of the story.
620.

The two sides were almost entirely inconsistent. About the only thing they

seemed to have agreed on was that delays in the utility works had

affected the Consortium's capacity to get started. R ichard Jeffrey said
this had been addressed. The contradiction came down largely to

whether this was a fixed price contract or not, and what could I should

not be included. The fact that there were two diametrically op posed views
was concerning. It was clear they could not work together.

621.

I am fairly certain that, by this time , I was thinking that the Consortium did

seem to be winning a lot of the disputes . Quite clearly an independent

adjudicator was seeing the Consortium's reading of the contract as being

more correct than Tl E's reading of the contract. I think that by this time I

must have been pretty concerned that T I E's belligerence was not

founded in good fact.
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622.

Regarding legal advice taken by T I E (in the email at para 618 above), it

is possible that I did see some of the legal background but I do not think I

would have been shown the detailed advice. It was probably around this
stage, April 2010, that I knew various legal firms had been instructed. I

do remember getting a briefing where we were given some information
on legal opinions, though I cannot remember whether it was a briefing to

individual groups or whether it was a Group Leaders briefing. Gordon

Mackenzie, our Transport Convener, was at one stage involved in

discussions on legal advice with the Legal Officers. He was going to

speak to the Council Solicitor and various others. He may have been the

person who told me that the Council was seeking its own advice at about
that time.

623.

As I have already discussed (at paras 509 - 510 above), Alastair Maclean
seemed to act as a pair of 'fresh eyes' on the issues whereas Gill
Lindsay had been with CEC for a long time. He was very good at briefing

and very responsive. However, it was at a time when perhaps anybody in
his position would have been giving us more information because t here

were these disputes going on.
624.

I think the impetus for CEC's independent advice was the difference

between what Richard Jeffrey was telling us and what Richard Walker

had told us a month earlier. Clearly, there had to be some objective view

of it and it was around this time that it probably seemed pa rticularly

appropriate to get a somewhat more objective opinion than we were
getting from TIE.

625.

In terms of the adjudication decisions themselves, we were always told

that it would b reach the contract if the decisions were shared with

anybody other than T I E or the Consortium. l do not think I ever saw the

decisions. We were given the headlines of what they said, which, at this

time, was still T IE's interpretation.
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626.

What Richard Jeffrey said in his ema il , including the relative win/loss

rates in those adjudications and the success that T IE had enjoyed, made

it quite d ifficult to assess what was going on, as we were getting two

entirely differe nt views. That presumably motivated the Council Officers

to seek their own advice - previously DLA had been acting for both CEC

and T IE . The relationship was becoming a little o ne-sided. CEC was still

supposedly standing "side-by-s ide" with T I E b ut T I E did not seem to be

sharing as much as they should, especially regarding the "fixed price"

agreement, which by this time, was seen as not so "fixed price" by the
evidence being produced in the form of adjudication. I am sure Council

Off icers felt as frustrated as we did about the differences of op inion

between the Consortium and TIE.
627.

I am fairly certa in that we did request copies of the adjudication decisions

but we were told that it would breach the contract if anybody other than

the parties to the contract, T IE a nd the Consortium , were given them. It

was a very unsatisfactory state o f affairs , but we accepted it. The

decisions were also likely to be very technical and it may be that the
headline figures and reasons were sufficient for us. However, we were

getting very different headline views from each side. It may be that

councillors who sat as boa rd members of T IE were given sight of the
detailed decisions, a nd they sometimes said that there was information

they could not share, but they were bound by their duties to the company
(as I have already d iscussed at para 42 above) .

Project Carlisle Meeting - April 2010
628.

Emails were sent by Richard Jeffrey to Council Officers and certain

councillors (CEC0038701 8, CEC00247389) in July and August 2010.

These appear to relate to a series of discussions , beginning o n 2 1 April

2010 in Carlisle, in whic h TIE and the Consortium attempted to negotiate

a solution to the impasse. These negotiations explored the possibility that
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the tram would only be built to St Andrew Square for a guaranteed price
and with a new completion date.
629.

I did not see these emails at all. I had heard the term 'Project Carlisle' but
did not know what it was about. 1 do not remember any other discussions
around the line being cut short - my understanding at that time was the
ETP would still be delivered down to Newhaven.

June to December 201 O
June 2010 Fu/1 Council Meeting
630.

There was a report prepared by the Directors of City Development and
Finance for the Full Council Meeting on 24 June 2010 (CEC020831 84) .
This report notes:
630.1

"The essence of the Agreement was that it provided a lump sum,

fixed price for an agreed delivery specification and programme,

with appropriate mechanisms to attribute the financial and time

impact of any subsequent changes . . . " (at para 3.3, pg 4);
630.2

"Whilst there have been disputes on design-related matters, as

summarised above, it is normal in any large construction project

for the scope of the project to change in marginal ways, for a
variety of technical and commercial reasons" (at para 3.10 , pg 5);

630.3

"The outcome of the DRPs, in terms of legal principles, remains

finely balanced and subject to debate between the parties. " (at
para 3.12, pg 5); and

630.4

The full scope of Phase 1 a (Airport to Newhaven) could not be
delivered within the £545m available and it was prudent to plan
for a contingency of 10 per cent above that due to the uncertainty
around the programme and the cost of the project (at para 3.40,
pg 9).
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631.

As with all reports to Full Council of this type, the councillors had been

briefed about its contents in the weeks before the meeting. My view was

that it was very disappointing that there were such adverse impacts on

the budget, scope and programme of the project and that the relationship

between T IE and the Consortium was so bad.
632.

The lnfraco was still being described as a "lump sum fixed price"

agreement, with the caveat that subsequent changes could lead to

increased costs. By now it was obvious that the contract would not have

fitted the average person's view of what a lump sum fixed price contract

was. I do not know why it was be ing described in this way by Council

Officers at this stage ; they may have considered the 'rider' sufficient.
633.

At the time of the FBC (Final Business Case) in October to December

2007 (at paras 292 above) and prior to the signature of the lnfraco in
April to May 2008 (at paras 330 - 396 above), I think we were not

adequately advised of the potential for the project scope to change in

material ways or the impact this would have on costs or the sufficiency of
the risk allowance. I suppose there is a question as to who was actually
aware of this and could have told us at those times. I do not know what

Council Officers or T I E knew. I can remember discussing with fellow S L D

Councillors the extent to which the Consortium appeared to have clever

lawyers and the extent to which the Consortium had been aware of the
huge potential for getting more money out of the contract.

634.

In mid-June 2010, reports to Full Council came from or were signed off

by the Directors of City Development and of Finance. I do not know

whether , by this point, they were aware of t hings that we were not aware

of yet. With hindsight and the information provided for this Inquiry, there

were some people in the Council who appeared to have knowledge of

matters long before councillors were informed of them.
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635.

Regarding the risk allowance in the project, I do not think we were given

detailed information on whether it had been exceeded by this point. The

report says that it would be prudent to plan for a contingency 1 O percent

higher but the Council Officers were not actually asking for that amount

at this moment in time (at para 3.20, pg 9 of CEC02083184).
636.

There was a bit of spin about how T IE were portraying the results of the

para 3.20
shou ld be
para 3.40

D RPs (described as "finely balanced" at para 630.3 above). Even at this

stage they were saying it was finely balanced which I think is a slightly

dubious way of describing it. I am not certain whether I noticed this at the

time or only in the case of reviewing this report , but there seems to be a

rather desperate spin to make what I would have seen as a loss into a

gain. At one point (at pa ra 3.5, pg 4), the repo rt mentions (in bold) the
reduction of the claims made by the Consortium from £18.2m to £7.6m

and describes that as a saving to the public purse of £10.6m. I n reality,
this could have been described as a cost to the public purse of £7.6m.

They were describing as a saving what could easily have been described

as a loss.
637.

By this point we were aware, and it is highlighted in this report, that the

outcomes of the D RPs were really rather unknown and it was thus very
difficult to quantify the true costs. The risk about the disputes was the

main source of extra costs at this time. We knew that there was a risk,
but the information we had was that this risk brought the likely costs u p to

£600m not that it took it over that.
638.

Regarding pla nning for a contingency of 10 per cent above the approved

funding level of £545m, this was disappointing but certainly prudent if the

advice we got was that that was necessary. We were all very aware that

it was not unusual for most big public infrastructure projects to entail

extra costs (for instance, the costs of Scottish Parliament had increased
in price by ten times in about seven years).
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639.

At this time, it was described more as a 1 0 percent contingency than a
doubling of the Council funding. 1t was a forewarning that a funding

increase might be necessary. We had hoped to deliver the full Line 1 a
(Airport to Newhaven) within the £545m , but we had to accept that this

was now in doubt. The fact that the Council Officers were not actually
asking for an increased budget at this point (at para 636 above)

suggested they thought there was still room for manoeuvre . Whether TIE

believed its own rhetoric about winning disputes, and costs not therefore
increasing as much, is open to question.

640.

Regarding whether I considered it likely that the whole of Phase 1a

(Airport to Newhaven) could be built for £600m (the original funding

envelope and the 1 O per cent contingency), the advice that councillors

were given in this report suggested that that much could be built for
£600m . However, we knew by this time that a programme of incremental

delivery was being looked at . That might have meant that trams did not

go the whole way in the initial period. I cannot remember if incremental

delivery was discussed in detail at this point. Truncation of the line came
in as an option at a later stage as well. Full Council reports were the ones

that the Council was asked to take the decisions on, and we could only

take decis ions based on the information we were given.
641.

While the report noted that approval of the 1 0 percent contingency was
not yet being sought, I am s u re that Donald McGougan , the CEC Director

of Finance, would have immediately got his people working on how we

would find that extra money. We would have to be assured at some point

that the money was available. Donald McGougan (who also sat on the
T P B) would probably have been even more aware than councillors were

of exactly what the situation was.
642.

The press had access to F ull Council meetings (except for 8 Agenda

items , see para 370 above) and the Evening News certainly sent
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journa lists to meetings. It would surprise me if there had not been a

report about the costs increase and contingency at this time. As Council

Leader, I do not remember any particular press interviews o r other

approaches at the time.
643.

I do not believe there was any communication from the Consortium

fo llowing the meeting to contradict the figures that had been put forward.

Richard Wa lker's March 2010 letter (at para 602 above) had previously

indicated they believed there to be an excess of around £1 OOm but they

did not directly address the contingency provision in this repo rt.
644.

Regarding the fact that we were told about cost overruns and difficulties

after the event, councillors are not supposed to get involved in

operational matters and I think it was right not to give daily updates on
this very fluid situatio n (with the way the D RPs were working out). The

figures would no doubt change from day-to-day and I cannot see that the

situation could really have been handled differently, I do not think that

councillors should have been informed of these matters at an ea rlier

stage.
645 .
646.
647.

This report would have been based on information that the Council

Officers got from TIE. TIE would have seen this report I am sure.

I have been asked whether, at this time, I detected any divergence in the

perspectives of Council Officers and TIE staff on the state of the project.

I do not know what interaction there was between Council Officers and

T I E at this time. Generally speaking, there was the 'one family' approach

(at para 456 above) that Richard Jeffrey was particularly keen to put

forward. The intention was to portray T IE and the Council working hand
in hand and what T I E did being supported by the Council.

August - December 201 0
Page 170 of 280

TRI00000019_C_0170

648.

There was a note prepared of a 20 August 20 10 meeting between

Council Officers and TIE representatives to consider T I E's Project

Carlisle counter-offer (CEC00032056). The document notes:
648. 1

A range of costs of between £539m and £588m for a route from

the Airport to St Andrew Squa re and a range of between £75m

and £ 1 OOm from St Andrew Square to Newhaven, giving a total
range of £614m - £693m (at pg 2) ;

648.2

These estimates were essentially a re-pricing exercise for the

completed design (which was thought to be approximately 90 per

cent complete) with the intention of giving TIE certainty (at pg 4) ;

a nd
648.3
649.

That all of the pricing assumptions in Schedule 4 of the l nf raco
contract would no longer exist (at pg 4).

While I knew that discussions were going on behind the scenes to try to

resolve matters, I did not know any of the details of Project Carlisle
including the details of T I E's counter-offer.

650.

There was an email , dated 21 August 201 0, in which Tony Rush (a

consultant to TIE) (TI E002961 93) discusses an approach by me to the
Secreta ry of State for Scotland (Michael Moore) concerning the risks

faced by public authorities in large infrast ructure projects. That email

seems to have been motivated by a letter prepa red for Councillor
Mackenzie (as discussed in an email lower in that chain).

651.

I did not ask for this letter to be drafted a nd was unaware of it, though it is

possible Councillor Mackenzie may have discussed the issue with me.

My modus operandi was to draft letters myself and ask for comments on

them f rom relevant officers. I did not send any letter to the Secretary for
State on this topic. From look ing at the email, I do not think the matter

went any further. I did meet with the Secretary for State on a number of
Page 171 of 280

TRI00000019_ C_0171

occasions. He expressed a personal interest in seeing the tram
completed, but this was not a matter over which the U K Government had

any say or had any role in funding.
652.

Coming to October 2010, in a letter (TIE00301 406), dated 13 October

20 10, the Consortium wrote directly to councillors giving their views on

the dispute:
652.1

The Consortium advised that, of the nine formal adjudication
decisions issued, it had had six decisions in its favour, there were

two split decisions (wit h t he principle found in favour of their

argument) and there was one decision in favour of T IE.

652.2 The Consortium advised that it had no objection to having the

adjudication decisions disclosed to councillors so that they could

make their own judgments.
653.

The letter was a sign of the extreme frustration that the Conso rtium were

feeling about the lack of progress. The information in the letter was yet

again revealing a different side of the disputes. TIE was always very

keen to portray the lnfraco group in general and B B in particular, as

being extremely difficult to work with and as unnecessarily belligerent.
This was showing a different side to t hem, which we had seen previously.

654.

I am sure that this letter would have caused me to go back to TIE asking

for further information, and the response would have been that TIE was

not willing to show us t he decisions for fear of breaching the lnfraco. Any

req uest for the sharing of information wo uld also have gone through

Legal Officers. I do not remember being offered copies of the decisions

by either TIE or the Legal Officers.
655.

I do not think the Council was in a position to force T IE to disclose the

decisions even as its shareholder. I do not see that the Council could ask
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Tl E to breach the contract even if B B was willing to do so. The contract

was between TIE and the Co nsortium. Eventually the decision was take n

that TIE was not a helpful mechanism to deliver the ETP (in 2011) but at

this point, T I E was still viewed as an arm's length company with a remit
to deliver the ETP for the Council. The Council had got TIE to do it

because the Council itself did not have the capacity to do it.
656.
657.

It would surprise me if the Council's Head of Legal Services did not ask

T I E to see them , but I do not know if he did.

I do not think we ever saw the decisions and I do not k now whether T IE

board members might have . If the legal advice suggested that we could
not see them, then I cannot judge whether Tl E should have breached the

contract or not, but it was their decision not to. In the end, I do not k now
precisely how much a cou ncillor who was not a contract lawyer , civil

engineer or accountant would actually have got out of the detailed

adjudication. All we really needed were headline figures a nd reasons,

and that information did trickle out. From time to time we got reports on

how many of the disputes were being found in TIE's favour and how

many were being found in the Co nsortium's favour.
658.

Even if we had all the information, we might well have made the same

decisions. We felt that we had enough information at various stages to

make the decisions that we did. Where we did not have enough

information we asked for further reports; o n quite a few occasions the

recommendations that came out of Council meetings asked for a n u pdate
of the financial situation or more information about certain points.

659.
660.

I have been asked what my understanding was of the way the decisions

had played out up to the time of the receipt of this letter.

I think by this time it was clear that everything was not going the way T I E

was implying. I had discussio ns with Councillor Gordon Mackenzie , who
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was getting a little more information through his role on the TIE Board.
Without breaching confidentiality, he did indicate that TI E was being very
bullish about things that it actually should not have been bullish about.
661.

Regarding the attitude of Council Officers towards TIE in early October
2010, I think the 'one family' approach was to the fore until around
November 2010. At this point, it was still very much a case of speaking
with the same voice and having to show solidarity in public.

662.

An email, dated 10 October 201 0, was sent by Mike Connolly (TI E Media
Advisor) to councillors in response to media coverage and giving a sense
of where TIE thought it stood (TIE00463778). There is an obvious
contrast to what was being said in Richard Walker's letter to councillors
three days later (at para 652 above) .

663.

Mike Connelly mentions negative coverage, which there was th roughout
the ETP Project. There were periods of extreme negativity and
misleading figures (the source of which we could never determine) .

664.

There was certainly a sort of growing awareness that the relationship
between TIE and the Consortium was not working out at all well. T I E was
telling us that the Consortium was impossible to work with and that we
could not rely on what Richard Walker told us. Richard Walker was giving
us a completely different picture. People simply had to judge the situation
as best they could at the time.

665.

The letter (and the situation as a whole) was not really used to put
political pressure on the Administration. Everybody, save the SNP was
still keen to see the project completed. Opposition politicians would
always say they would have done it differently, but there were no
constructive ideas. There is nothing from Full Council minutes at the time
to suggest anything but agreement that the ETP should continue. There
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was no public discussion about T I E being removed from the project, or to

suggest that TlE was the real cause of all the issues.
666.

I cannot specifically recall any response to th is 13 October 2010 letter (at

para 652 above) from TIE and I am sure I would have discussed the

letter with the CEC Chief Executive, but I do not remember what was

discussed or decided.
667.

A report was prepared for the Full Council meeting on 14 October 2010

(CEC020831 24). This was again prepared by the Directors of C ity

Development and Finance. The report noted:

667.1 That it was prepared in response to the Council motion of 24
June 2010 requesting an update of the Bus iness Case for the

ETP, including details of the capital and revenue implications of

the options that were being considered and changes from any of
the original assumptions involved (at para 1.1, pg 1).

667.2

T I E and CEC had undertaken contingency planning work which

had identified funding options for up to £600m , though "[d}ue to

the current uncertainty of contractual negotiations, it is not

possible to provide an update at this time on the ultimate capital
costs of the project" (at para 3, 1, pg 8).

667.3 There was not , however, any update on the total costs estimate

for the ETP, despite the numbers mentioned in relation to Project

Carl isle being known to Council Officers (at para 648 above).
667.4

In terms of the disputes : "[t]he overall outcome of the DRPs, in

terms of legal principles, remains finely balanced and subject to
debate between the parties" (at para 2.50, pg 7).

667 .5

Termination of the contract was one option that was being

considered and on which extensive , on-going legal advice was

being sought (at para 2.52 , pg 7).
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668.

When this report was presented to councillors, we were generally
dissatisfied with the level of detail and the information provided. By this
point, we were all very frustrated as various figures were being
suggested in the press and we did not have figures to rebut what was
being said. TIE was still telling us that they were false claims. There was
a general feeling of frustration about the amount of information we had. A
SLD motion was passed that meant that Group Leaders and Transport
Spokespersons would be given access to a full update of the Business
Case, subject to signing an undertaking not to disclose commercially
sensitive material. This was to give privileged access to some councillors
if it could not be made publicly available. The further information we were
seeking was anything that would help provide a fuller picture of the
Business Case, which we felt we needed at this time.

669.

I

cannot

remember

whether

it

was Council

Officers

or

TIE

representatives that were responsible fo r presenting this update to the
Council. It would normally have been Council Officers, and TIE would
seldom appear at Full Council meetings. It is possible that TIE
representatives attended some of the briefings beforehand. With the two
perspectives that we had now heard from TIE and from the Consortium,
there were a lot of questions asked in briefings and we expected a lot
more information from the Council Officers. That was the reason for the
amendment to their recommendations, asking for further information. We
wanted to know more about the costs of the various options including
termination.
670.

By this stage it was quite clear that the DRPs were not really finely
balanced and that the scales were tipped in the Consortium's favour. I
think it was the information I received in response to the Richard Walker
letter and through updates that caused me to change my mind over the
course of 201 0.
Page 176 of 280

TRI00000019_ C_0176

671.

The legal advice related to councillors was , I believe , generally coming

from Alistair Maclean (CEC Head of Legal). I cannot remember any
external advisors at this stage. The advice would have been put in such a
way that councillors without legal training could understand what it

meant. I do not remember having any difficulty in understanding it. If any

councillor did have difficulty understanding it, they just had to ask the
Legal Officers what was meant.

672.

I would need to review the major reports relating to the ETP , but I believe

that this was the first time that councillors were given information on the

termination of the contract. In terms of shortening or staging the

construction of the line, from the time that we knew that the £545m

funding envelope was likely to be breached, then those became a

possibility. It was not referred to generally, prior to this point, as being
truncatation; it was more that the project would be delivered in stages.

However, it was not until later, after the mediation at Mar Hall in March

2011 (at para 759 onwards below) that there was a frank discussion of

how far one could get for so much money. I do not think there was

mention in this paper about shortening the line, though it refers to

"incremental opening" (at para 2.9, pg 2 of CEC020831 24). Whether that

really meant a shortening of the line or a staging of the project depends
on how long there was between the first stage and the next stage.

673.

At the June 2010 meeting, Council Officers had signalled that additional

funding was needed but did not request it be formally approved at that

time (at para 639 above).
674.

I do not think there is any formal request for the additiona l funding in the

October 2010 report. The report itself notes (at para 3.1, pg 8) that

Council Officers still could not positively make a statement about what

the ultimate costs would be. However, I think the fact that there were so

many disputes outstanding, and that there was still a stand-off between
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the Contractor and TIE, meant it was clear that it was going to cost more
than we had originally thought.
November 201 0
675.

There were a number of documents from the CEC Legal Team in
November 2010:
675.1 An email, dated 4 November 2010, in which Alastair Maclean

(CEC Head of Legal) stated that CEC would instruct "our own

independent analysis of TIE's position by CEC's QC" and that

McGrigors had been appointed to lead the Council's legal review

in place of DLA (CEC0001 2984).
675.2

" 22 a nd 30"

Emails dated between 22 and 30 November 2010, in which should be " 2
September

Alastair Maclean expressed certain concerns about TIE and the 2010 and 30'
...
legal advice received by TIE (CEC0001 341 1 , CEC0001 4282 and
CEC0001 2450).

675.3 An email, dated 30 November 2010, in which Nick Smith (CEC
Solicitor) expressed his personal view on the performance of T I E
and DLA (CEC0001 3550).

675.4 An email (CEC0001 3441 ). dated 24 November 2010, to Alastair
Maclean from Richard Jeffrey which addressed a number of

issues in the legal background and stated: "if the [C]ouncil have
lost confidence in [TIE], then exercise your prerogative
{TIE] from the equation. "

676.

to remove

I had not seen these emails prior to them being disclosed as a part of the
Inquiry. I was aware, in general terms, that independent legal advice had
been sought. I knew that there was some concern about TIE's capacity to
sort the disputes out, but I certainly was not aware of the detailed issues
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I

that are ra_ised in these emails - particularly the one from Nick Smith (at

para 675.3 above).
677.

To begin with, there was the 'one family' message but, as the relationship

between TIE and the Consortium deteriorated, I think it became very

apparent to Alistair Maclean that it was not acceptable for the Council to

continue using the same legal advisors as TI E.
678.

By this point there had also been some talk that TIE were perhaps not

the best means of getting the ETP delivered. There was a feeling that

T I E might be at the core of some of the pro blems . In that case , it would

certainly be wise for the Council to get their own legal advisors. My
understanding was that it was because there was potentially an issue
about TIE and the Council standing directly together.

679.

When D RP decisions showed that TIE were not winning where they
thought they would, then there was clearly a pro blem with DLA's advice.

Even more so if they were advising the Council as well. It all fed into a

genera l sense of dissatisfaction and queries a bout the legal advice. The
Council did call in specialists in construction law to assist.

680.

From what I ca n recall, getting a QC 's opinion was very seldom done. I

can recall one child social work matter in which the Council sought

external advice , and this was noted i n reports to councillors. It may be

that it happened more frequently but was not reported to cou ncillors. In

terms of whether seeking this opinion co nstituted some kind of 'red flag'

to councillors, by this point we were all aware of the issues involved and
it seemed like a wise step.

68 1.

There were rumblings of discontent on the Council s ide about the 'one

family' approach at a bout this time. Having seen some of the internal

emails, it is quite clear that some Council Officers felt that the 'one family'
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approach was very one sided and advantaged T IE. By this time, we were

being made aware that there was a loss of trust.
682.

I think different Council Officers would have expressed different views to

me at different times. There were a g roup of Senior Officers (Dave

Anderso n, Dona ld McGougan and Tom Aitchison) who were most

invo lved with the ETP, and I would have had a n umber of meetings each

week with them . They were, for most of the project, keen to say that the

Council had to stick with TIE and that there were certain things
councillors should not say publicly to damage that. By this time, however,
I had the sense that attitudes we re shifting.

683.

By November 2010, Tom Aitchison was coming close to the end of his

te rm as the Chief Executive of CEC . He was eventually to leave the

Council in December 20 1 0, and had already a nnounced he would be

retiring . Sue Bruce was his replacement. I was heavily involved in Sue
Bruce's selectio n, as the Council Leader is always the chair of the

interview panel for Senior Officers. While she was not formally to start

u ntil 1 Ja nuary 2011, she spent a lot of time within the CEC in December

2010 getting to k now what the issues were and speaking to people. I had
quite a few meetings with her prio r to her formal start date, but most of

her briefings would have come from To m Aitchison and the other

members of senior management.
684.

By the last quarte r of 2010, I was beginning to lose confidence in TIE and

felt that Tl E were a large part of the p roblem in the standoff with the

Consortium. Some of this would have come fro m what the Consortium

had been telling us, some f rom being informed that the DRPs were not

going T I E's way and some fro m being info rmed that there were very
different readings of t he lnfraco. That was a more general u nderstanding

of the situatio n as I did not have the benefit of the informatio n contained
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in these emails (at para 675 above) and the much larger range of issues
they outline.
685.

Most of our councillors were not heavily involved in the ETP with the
exception of myself as Council Leader, our Transport and Finance
Conveners (Gordon Mackenzie and Phil Wheeler respectively by this
point) and those councillors that served as board members. I think most
councillors got their information on the issue from that group of 'leading
councillors'. Their views that TIE appeared to be part of the problem
would be shaped by what was being conveyed to the group. I had the
sense that Councillor Mackenzie, who served on the board of TIE, had
lost confidence in it by the last quarter of 2010.

686.

There was a great deal of actlvity occurring around the ETP in the
second half of November 2010, both internally (within the CEC) and
externally (in its relationships with the Scottish Government and the
Consortium). There was some overlap between these. I deal first with
those external aspects before turning to what was occurring within the
Council in this second half of November 2010 (at para 708 onwards
below).

687.

A number of documents relate to the Council's dealings with other
interested parties in November 201O:
687.1

David Mackay (TI E Chair) resigned at around this time and, on 5
November 2010, Richard Walker wrote to councillors on behalf of

the Consortium (CEC0001 301 2). He stated that the resignation

was not conducive to progressing the project or to resolving the
dispute between TIE and the Consortium and urged CEC to
distance itself from comments made by David Mackay.
687.2

A letter from the CEC Chief Executive to Richard Walker, dated
15 November 2010, reiterated that the lnfraco was between T I E
Page 181 of 280

TRI00000019_ C_0181

and the Consortium but suggested that Senior Officers would be

available to meet with the Consortium on a 'without prejudice'

basis (CEC00054284).
687.3

An emergency motion, tabled by me , which was passed at the

meeting of the Full Council on 1 8 November (the minutes of that

meeting are CEC020831 39). The motion recorded (item 23, at
pgs 2 1 -22) that the Chief Executive and I had met with John

Swinney MSP, the Scottish Government Cabinet Secretary for

Finance on 1 6 November 2010. It was also believed that John

Swinney had met with the Consortium about this time.
688.

David Mackay resigned sometime at the beginning of November 2010. I

think that his resignation was a surprise, and we were all taken

completely unawares . I do not have any recollection of David Mackay
telling me about it before the event. I believe he may have spoken to

Councillor Mackenzie about why he was resigning, but I do not know if
Councillor Mackenzie had more advance notice than the rest of us. We

had a good relationship, at times, with the Editor of the Evening News,

and he would often forewarn the Corporate Communications team within

the Council of the paper's headlines. I suspect that my knowledge of it

came not long before the headline came out.
689.

David Mackay, at the time he resigned, made some rather unfortunate

comments about his views on B B (about them being a "delinquent"

contractor) which obviously led to Richard Walker's response (at para

687. 1 above). The who le thing played out in the papers because B B

brought a Court action against David Mackay (and possibly also T IE),

there was a lot of to-ing and fro-ing around that resignation and who said

what, when and why.
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690.

Regarding the meeting that Tom Aitchison (CEC Chief Executive) and I

had with John Swinney o n 16 November 2010, it is difficult to remember

precisely what we discussed. I had quite a lot of meetings with Joh n
Swinney over the course of the project, and also some informal
discussions after quarterly COSLA Leadership Board meetings with
ministers (at para 55 above). From the timing of this meeting , I have no
doubt that we discussed the ETP situation and mediation was one of the

main items for discussion.
691.

Joh n Swinney , when I met him , was always very keen that we should

reach an end to the disputes. He was keen to see resolutio n by whatever

means poss ible. I think he d!d offer the services of someone from TS - I

believe it was Ainsley Mclaughlin . He suggested that Transport Scotland

m ight come in to help, a nd they did become involved not long after that.
692 .

The idea of mediation had bee n in m y mind for quite a time . I had been

receiving a surprising number of ema ils from various interested parties i n
the city who offered their services as mediators . For instance , the
Germa n Co nsul General said that B B and Sieme ns were very eager to

talk to me. I suppose he had an interest in that these firms, both German ,

were being painted in such a poor light by everything that TIE said in the

press . The idea of mediation had been in the background u ntil November

when , after several days of discussion , I decided that it was the o nly way
to break the impasse and so had to be done then.

693.

I had discussed with Joh n Swinney that I thought mediation was the only

way forward . Every other option seemed to have been exhausted, and

there was an obviously deteriorating relationship between TlE and the

Consortium. I n the crudest terms it needed 'heads knocked together' . I

reca ll that John Swinney was very keen on the idea that formal mediation

with a n appointed mediator might be the best way forward. He did not
suggest that the Council s hould step in directly to T IE 's place.
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694.

I do not remember the ETP cost overruns being discussed with Joh n

Swinney at that stage . I think the main thing that was i n everybody's mind

at that time was to get the project moving and to clear the city's streets of
all of the works , fencing and so on. Based on my other meetings with

him, if any of the financial matters were discussed, John Swinney would

have been absolutely clear that no more tha n £500m was ever going to

be provided by the Scottish Government.
695.

I do not remember John Swinney mentioning anything about his meeting

with the Consortium. I understood that the C onsortium were also keen on

mediation, while TIE was not at this point.
696.

By mid-November 2010, everybody was getting increasingly worried

about the lack of progress. Up until that point, I had take n the advice of

T IE that I should not meet with the Consortium (with the exception of the
early 2009 meeting with Richard Walker)(at paras 432 - 435 above).

697.

Both myself a nd the Council Officers came to the view that things should

cha nge at the same time. This can be see n from Tom Aitchison's letter
(at paras 687.2 above). Tom Aitchison a nd I had several discussions

about whether it was a good idea for Council Officers or councillors to

meet with the Consortium's representatives, and whether that should be

done separately or together. This seemed the appropriate time to meet

them , whereas earlier it was felt that it might have compromised the

relationship between TIE and the Consortium a nd hampered the way i n
which the dispute was being run .

698.

I do not think Tl E's response was ever formally recorded , but I know that

Richard Jeffrey's response was not favourable. I cannot remember

whether he came to see me or whether I had a phone call from him, but
his initial reaction when he heard about the emerge ncy motion that I was

tabli ng was that he did not think that it was a good idea.
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699.

I do not know whether the Chief Executive of the Council spoke to him,
but for some reason he did quite quickly come to the view that some
intervention was necessary. I think he found it difficult, as many people
do, to understand how the Council worked. People do not understand
how to deal with councillors and Council Officers. Perhaps the Chief
Executive told him that he had no real ability to ask me to have the
motion withdrawn.

700.

I made it clear right from the beginning that any meeting I had with the
Consortium was to listen to them. I did not have any information that I
could have given away to the Consortium.

701 .

I do not know what TI E's preferred strategy was prior to the Council
making these decisions to engage with the Consortium and support
mediation. They might have continued as they were. The ETP was at a
standstill, so maybe a bit of realism set in and they understood that
things had to change and that this was at least worth trying as a last ditch
effort. I presume their view was that they would continue enforcing what
they saw as their correct interpretation of the lnfraco.

702.

The idea of the emergency motion had been in our minds for some time
befo re the Full Council meeting on 18 November 2010 (at para 687. 3
above) . The reason it was an emergency motion was because it was
fo rmulated after the agenda for the Full Council meeting had been
produced. In those circumstances it is labelled an emergency motion.

703.

The emergency motion was discussed with the SLD Group before it was
submitted, and was raised with the other political groups. The usual
practice was to send a copy of the emergency motion so they did not see
it for the first time at the Full Council meeting. I do not remember whether
I had discussions with any other Group Leader about the merits of the
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motion, but they certainly had sight of it beforehand. I n the event, it was

accepted by them a ll.
704.

Regarding whether any of the othe r political groups had been intending

to submit motions on the ETP (including seeking more information or

mediation) at this meeting, there were none that I knew of and there was

no counter-motion tabled. I think they must have felt, as those in my

group did, that it was time for something more radical than had been

happening up until then. Mediation does not sound very radical, but it

was ce rtainly a move away from what had been happening in the
preceding months. I do not think that there was any dissent on the

motion, even from the SN P (who had bee n opposed to the ETP).
705.

Mediation was not an area that I knew a g reat deal about - though in a

few weeks I learned a great deal about professional mediation - so there

was no strategy worked out in detail. The first thing we had to be sure of
was that the Consortium would agree to it, as there is no point going into

mediatio n with unwilling parties. We knew from informal discussions that

they were keen to do anything to try to move forwa rd. That was evident,

fo r instance, in the final paragraph of Richa rd Walker's 5 November 2010

letter (CEC00013012, at pa ra 687. 1 above).
706.

The mediation strategy was certainly not TIE willingly suggesting

mediation. To a large exte nt the support for the idea came from the
Senior Officers, mainly from my discussions with the Chief Executive.

The feeling was that we needed to do this, and that it was the Council

that now needed to be taking the lead in this. From this time onwards, the

Council sta rted taking ove r the contract (through novation). T IE played a

backseat after mediation. I think this was a final expression of

exasperation that T I E had shown itself unable to resolve the difficulties
itself.
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707.

It is very difficult to say whether the Council should have met with the

Consortium earlier on to either better understand or resolve the dispute.

Until all the options to resolve the dispute had been investigated, it was

probably not the right time. Up until that last quarter of 2010, I think the
view was that it would all somehow be resolved between T I E and the

Consortium . The offer to meet or discuss matters more directly with the
Council had been raised by the Co nsortium and others from time to time.

We had given TIE every opportunity to t ry and resolve their differences

and it was not working. It seemed the appropriate moment to go down
this other route.

708.

Regarding how matters in November 2010 were being dealt with

internally within the Council, there are several relevant documents:
708.1

An email, dated 1 3 November 2010, sent by Alastair Maclean
(CEC Head of Legal) to Tom Aitchison (C EC Chief Exec utive)

and

Jim

I nch

(CEC

Director

to

Corporate

Services)(CEC0001 3289). This emailed mentioned a meeting

with me and Councillor Mackenzie to take place on ( Monday) 15
November 2010 and provided a paper updating the legal issues

around the ETP as an attachment .
708.2

The accompanying paper (CEC0001 3290) noted that Alastair

Maclean had "real concerns as to the quality of the factual

information coming from [TIE]", that "CEC has limited factual
information" and was "solely relying on [TIE] and TEL for the

provision and accuracy of that information" (at para 7.3, pg 3).
709.

I cannot remember that meeting. It occurred in the lead up to the Full

pg 3 should
be pg 3/4

Council meeting on 1 8 November 20 1 0, (at para 687.3 above) and I

would often have meetings and briefings before it . It was not necessarily

because somet hing was on the agenda, but because I would potentially
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be asked questions on the ETP at the Council Leader's question time
section. I do not know what was discussed but, given the timing, it would
almost certainly have been an update related to the Full Council meeting
that week.
710.

In terms of Alastair Maclean's paper, I do not recall having seen this at
the time but I did know of some of these concerns - probably from
Alistair Maclean. I knew that there were concerns about the information
that we were being given in terms of the quantity, quality and accuracy of
the information. Obviously that was very worrying and put into question
all that TIE had told us and whether information had been given to us in a
timely manner. I do not recall directly questioning TIE about this at the
time though.

71 1.

I think I must have known of the options open to the council, including
terminating the lnfraco. My view would have been that terminating would
be a very unwelcome last resort. I was keen to keep the Consortium on
board as far as possible to either start the process anew or work within it
in some other way. Hence the emergency motion at the Full Council
meeting (at para 687. 3 above).

71 2.

I knew there was legal advice that, although TIE seemed very keen on
termination, it did not seem to be a viable option on grounds of both costs
and legality.

713.

Regarding whether I was told what the Council's QC's opinion (at para
675.1 above) had said, I do not remember. It may have been that the
advice that it was legally questionable to terminate the contract actually
came from TIE itself. I think they were very keen on the idea but that their
external legal advice had told them it was going to be a lot harder than
simply 'fobbing off the lnfraco. However, that could equally have been

Page 188 of 280

TRI00000019_ C_0188

the Council's legal advice that had been imparted to T IE and then

relayed back to me.
714.

I think the legal advice that was given made everybody realise that

termination was not the way forward. The actual decision would have

been TIE's decision. It is a difficult relationship between the Council and

an arm's length company but at the end of the day, as one of the two

parties that signed the cont ract it must have been T IE that took that final
decision that it should not be terminated .

715.

Regarding where the centre of decision-making was in terms of the ETP

at this time, officially it was still with TIE but the Council was taking more

I

of a role. This is evidenced by my motion asking for the mediation, by
Council Officers meeting with the Consortium and by my meeting with the

�

Co nsortium.
716.

It was only after the mediation that the decision about what to do about

('

the ETP and abou t T IE was taken. I note that Richard Jeffrey, in one of

the emails referred to earlier in this statement (at para 675A above) did
suggest that the Council k new what it could do to T I E . I do not know how

seriously that was ever discussed at that time and I felt that was just him

being a little bit on the defensive about h is position. I do not remember
the Council's formal powers over TIE being spelt out. A note was

produced for the Council Monitoring Officer (Jim Inch, Director of
Corporate Services) by Alistair

Maclean on 7 November 2010

(CEC00013342). It records that , on 16 November 2010, Richard Jeffrey

advised Alastair Maclean of certain serious concerns he had in relation to

7 November .
should be 1 ;
November I

events at the time the lnfraco contract was agreed.
717.

I am not sure whether this letter refers to one of two Monitoring Officers

involved in the ETP. There was the Council's T MO, who was Marshall

Poulton. I do not know whether his remit extended to this.
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718.

There is also a Council Monitoring Officer ("CMO"). The CMO was
generally responsible for ensuring that the Council adhered to proper

standards. It would be part of their job to ensure that all councillors

adhere to the published "Standards in Public Life", and if cases were

taken up by the Standards Commission then the C MO would have some

input at that time. Most councillors probably did not have much cause to

deal with the CMO. But , for example, a councillor who was considering
whether they had to declare an interest in an item coming up at Council,
might asked for input from the CMO.

719.

I do not think that the GMO is being referred to here. It would not be the

CMO's role to get involved in looking at what appears to be very much an

internal matter for T IE or with DLA as TIE's advisors for the infrastructure

contract. I assume it means the Tram Monitoring Officer rather than the
CMO, and I am not sure exactly what processes and remedies were

open to him. It seems to me that, having been made, these allegations
should have been investigated.

720.

I was not aware of these concerns. I was quite horrified by the allegations

when I read them. While these were just allegations, I have always had a

question at the back of my mind about whether it was lack of capacity

that led to the contract being drawn up so poorly or whether there were
other problems. The implication in this note was, if these allegations were

proven to be true, that something rather more sinister than just
incompetence was at work.

721.

There was a report to the meeting of the Council IPG on 17 November

2010 (CEC00010632). It noted that a range of cost estimates for the

different scenarios was being produced (item 5, at pg 4). The draft

estimate for completing the whole of Line 1a (Airport to Newhaven)

varied between Tl E's estimate of £662 .6m and the Consortium's estimate
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of £82 1 . 1 m. Cost estimates, as they stood, indicated that the project to St

Andrew Square could be delivered for between £545m and £600m.
722.

I had not previously seen this report as it was for t he Council Officers'

internal meeting. There was never any suggestion of councillors or the

Council Leader joining this group as it was a n internal operational group

and operational matters were not something councillors became involved
in.

723.

Regarding the extent to which councillors were aware of the figures

mentioned in that report , I cannot remember if these precise figures were

shared with us in November 20 10. The figures for the St Andrew Square

option were made available to us though I do not think it was at this time.
724.

I do not think there were discussions, in the period November to

December 201 0 , about how councillors and the Council Leader could be

brought closer to the ETP and kept better i nformed. It was only about this

time (from the ema ils above) that Council Officers were actually

becom ing aware of the fact that they were not as well i nformed as they
should have been. I do not recall there being ever any discussion about

giving more information to councillors , other than perhaps the councillors

who sat on the boards related to the ETP. There was no question of

councillors being given as much detail as is in this sort of report or

pla nning group , though when we asked for more i nformation we got it.
December 2010
725.

There was a n exploratory meeting between Council Officers and

Consortium representatives on 3 December 2010 (CEC02084346).

Present at the meeting were Alastair Maclea n ( Head of Legal) and

Donald McGougan (Finance Director) on behalf of CEC, with the

Consortium represented by Richard Walker of B B a nd Antonio Campos
of CAF .
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726.

I was aware of this meeting and was given the transcript of it ahead of a

meeting that I had with the Consortium on 13 December 2010. I do not

remember being given much feedback on the meeting by Alastair
Maclean or Donald McGougan. The transcript was essentially verbatim

and they were there largely to listen.
727.

Because l had a meeting coming up with the Consortium, it was helpful

for me to know the Consortium's position. My intention in going into that

meeting was that I would listen , and so I noted what had been said but
drew no conclusions.

728.

Much of what Richard Walker said in the 3 December 2010 meeting was

pretty much identical to the meeting that I had in February 2009 with him

(at paras 432 - 435 above). Much of his commentary was actually

identical to what he had been saying nearly two years earlier.
729.

On 13 December 2010, I attended a meeting with t he representatives of

t he Consortium. I was accompanied by Donald McGougan (CEC Finance

Director) and Tom Aitc hison (Chief Executive). A minute of that meeting
was taken (CEC02084349). TIE representatives did not attend.

730.

The discussions that took place at the meeting are recorded in the

minute which, while not a verbatim transcript , covers the meeting

accurately. The core reason for the meeting was to get a view of the

likelihood of the Consortium cooperating in mediation , and the extent to

which they really want to deliver the project . It also served to get their

view of t he dispute, of t he issues and of TIE. It was a general meeting to

assess the Consortium's side of things. It was mainly around mediation

and getting assurances that the Consortium really wanted to continue

with the contract and were serious about delivering the ETP.
73 1 .

Since TIE representatives were not in attendance, the meeting also

served as a way to judge how t heir relationship with TIE was. It was
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important that this was a meeting without Tl E present because I do not

think either side would have given a very full answer if they had been

asked what the relationship was like in front of the other one. As can be

seen from the minute (at pg 2), I asked them to elaborate on that . They
were clea rly finding it very difficult to work together, there was an

unde rlying mistrust between the two and TIE's interpretation of the
contract differed a great deal f rom that of the Conso rtium.

732.

The meeting was reassuring and led me to believe that the Consortium

seriously wanted to continue working on the project and would go into

mediation with a view to making it work. I got the impression Jorg

Schneppendahl (Siemens) and David Darcy (BB) were both fairly high up

in their o rganisations, and they certainly said they spoke for their

companies. It also reinforced the view that the relationship between TIE

and the Consortium was by now completely untenable . They just could

not work together and it would have to change. I had the impression that

the two sides were ba rely talking to each other. I tho ught it was very

useful to get that understanding because, following the emergency

motion, it gave a reassurance that the mediation would be entered into

by the Consortium with a fairly open mind.
733.

I cannot remember any response from T I E to this meeting, though I

would imagine that they were sent the minute of the meeting o r some

update about it .
734.

It was also quite important to have that meeting to let the Consortium

know that the Council, the councillors as well as Council Officers, were

desperate to get the ETP moving along. Mediation was going to be the

only answer to the standstill that had been reached. There was no work

being done. From comments that 1 received after the meeting, from the
Ge rman Consul General , for example, the Consortium welcomed the

opportunity to speak directly with us because they felt that they had been
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kept at a distance. That was true, in that they had been told to take

matters up with T IE. The Consortium seemed very appreciative that the

meeting had gone ahead and I certainly found it very useful to actually
get their view of the situation.

735.

There was a report prepared by the Chief Executive for the meeting of

the Full Council on 16 December 201 0 (CEC01 891 570). This report
provided an update on the refreshed Business Case and appended a

(redacted) copy of that document (at pg 7 onwards). The report and

Business Case noted that:
735.1

Mediation discussions involving the Council and the Consortium

would commence early in the New Year. By their nature, these

discussions had to be conducted on a confidential basis and that
it would not be possible to report in detail on the mediation

process until it was completed or decisions emerged which

required Council consideration (at para 3.4 - 3.5, pg 3).

735.2 A line from the Airport to St Andrew Square was capable of being

delivered w ithin the current funding commitment of £545m (at pg
1 0).

736.

The report was prepared in the aftermath of an IPG meeting on 1

December 2010. The 'action note' for that meeting (TIE0089661 1 ), which

I have been referred to as part of this Inquiry, noted that the Chief

Executive wished the report to be "high level" and "focussing on strategy
rather than detail".

737.

This report was presented at the Full Council meeting on 16 December

2010. The minutes of that meeting (CEC020831 28), record that an

amendment (proposed by the Labour Group) was passed which included

a requirement that the refreshed Business Case be reviewed by a public
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transport consultancy with no previous involvement in the project (item
13, at pgs 20 - 23) .

738.

The refreshed Business Case document appended to the report said that

the airport to St Andrew Square could be delivered wit hin the £545m, but
it was actually still headed "August 2010" so it appears that it was not an
'updated' report. This was December 2010, and we knew that there were

still a lot of unknowns regarding t he on-going disputes and the mediation.

My view was that it was optimistic to think that it would still remain within

the £545m from the information that we had, even if we did not know how

the disputes and mediation would play out.
739.

As our decision , at the Full Council meeting, was to seek more

information, councillors knew that we did not have enough information . It

is quite clear from the IPG action note (at para 736 above) that it was a
deliberate decision to make it as high level as possible. There was

certainly enoug h information to reach the decisions that were taken .
740 .

The minutes of the Full Council meeting (at para 737 above), show that

t he SNP Group did not go along with what was proposed. They put

fo rward Amendment 2 , reiterating t heir opposition to the ETP and stating

that t hey had no confidence in the information provided. We accepted

Amendment 1, proposed by the Labour Group which sought the

consultancy report. The SLD, Greens, Conse rvatives and Labour all

voted for Amendment 1 and the SNP voted against that amendment .
741.

Councillors were not directly consulted on t he approach to mediation. It
was made clea r from the beginning t hat mediation was going to be

behind closed doors, and that it would be up to the Consortium, T IE and
t he Council to decide on the precise form that mediation was going to

take. Decembe r 2010 was Tom Aitchison's last month as Council Chief

Executive and Sue Bruce became the new Chief Executive from 1
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January 2011. I had several conversations with Sue Bruce about
mediation. There was also some discussion about who should
participate, and I was involved, at a very low level, in deciding this. We
discussed the fact that there would not be councillors involved in the
mediation talks. It was left up to Council Officers, the Consortium and TIE
to decide who would be an acceptable person to lead the mediation. All
the details about where it was held and who was involved were left to
Council Officers to deal with.
742.

The emergency motion of November 2010 (at para 687. 3 above) which
accepted the principle of going to mediation, was the only Council
decision on it. The next time the ETP really arose was once the
Settlement Agreement had been reached and we were updated on what
had happened. During the period when mediation was taking place,
March 2011 , it was kept behind closed doors and we did not get any
formal feedback about what was happening. Having taken the decision to
go to mediation it was left to go through that process.

743.

Regarding discussion as to the financial limits that would be placed upon
what came out of the mediation, I do not remember there being
discussion at Full Council. In any event, we could not place limits around
the mediation as that was entirely up to those who were involved in it.
These attempts at dispute resolution did not have a 'desired result' and
so we, as councillors, had no idea what was going to come out of
mediation. Of course, what emerged was a considerably greater cost
than had been spoken about up until then, but we always knew that there
were g oing to be more costs because of the disputes. If the l nfraco's
reading of the contract was correct then they were going to be due a lot
more money. All along the hope had been that it was going to be
delivered within the £545m funding envelope, but it was clear by now that
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was not going to be possible. The figure that we had in mind, at this point

in late 201 0, was the £600m that was mentioned in a previo us report.
744.

At this point there was no decision taken or discussion as far as I ca n
recall about a settlement not exceeding a certain sum . That would have

been pre-empting t he result of mediation. The mediatio n was going to

address how to deliver the ETP , better working relationships and what
was goi ng to be delivered for how much money. T hat was all left to the

mediation process to deal with.
745.

As Council Leader, I had some discussions with Sue Bruce (CEC Chief

Executive) about the generalitles of t he mediation and, of course , t here

was no need for me to tell her that she should be t ryi ng to get the best

deal possible.
746.

I have bee n asked why the Council requested a review of the revised

business case by a specialist public transport co nsulta ncy with no

previous involveme nt wit h the ETP .
747.

By this time, there were o bvious concerns about t he quality of information

from TIE. As such, it seemed a n appropriate time to bring in a specialist
public tra nsport consulta ncy with no previous involvement i n the ETP.
They would be going in with an ope n mind.

748.

I believe this review was ultimately carried out by a consulta ncy called

Atkins, who were leaders in the field. There was a report which I believe
would have been brought back to Council. I thi nk it took some time to do,

eve n if it was just a 'desktop exercise' . By this I mean that t he report was
based on a review of such matters as modelling tools and appraisal

methodology that had been used in preparing the business case - it was

not a full-scale review that might have involved interviews with key

figures a nd sampling ground conditions etc.
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749.

By the time of the February 2011 budget, the mediation had not taken

p lace and the re were still a lot of q uestion marks over how the disputes

were going to be resolved. I am sure that, all along, the Council Officers
in the Finance Department would have been monitoring the figures as

they do for all Council spending.
750.

The decision abo ut what would be done with T I E did not occur at this

point, and only really came out in the aftermath of the mediafjon. At this

point, there was no discussion as it might have been p re-empting what
might or might not happen at mediation. One of the results of the

mediation was that it was clear that progress was not going to be made

under the previous contract ual relationship between T I E and the

Consortium. The decision was taken that the Council would take direct

control of the contract , a nd the work that had previously been done by
T I E would be put out to a consultancy, Turner & Townsend ("T&T''). T&T

would do the project management.
751.

In terms of scope, it was not clear at the end of 20 1 0 whe re the tram line

would go to in the city. There was a very hectic time period including a

special meeting of the Council in June to September of 201 1. It was not

until then that it became absolutely clear as to what was happening with

t he p roject following the mediation . We still had the Council reports telling
us that it was being referred to as the "Airport to Newhaven" line although

the issue had been raised if it could be done in a staggered fashion.
Change in Council Chief Executive
752.

I do not know what took place between the o utgoing Chief Executive and

the new Chief Executive, or to what extent there were handove r notes or
discussions. I know that Sue Bruce did spend a lot of time finding out

a bout the issues regarding the ETP. There were obviously Senior

Officers involved that knew a great deal a bout the p roject, but I a m not
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sure to what extent they were involved with her in that handover . Sue
Bruce struck me as someone who comes into a job and is absolutely

committed to finding out as muc h as she could about everything so as to

start with a good bank of knowledge.
753.
754.

A new Chief Executive coming in was an ideal moment to have the

mediation and get things going in a different way.

For councillors , once a Chief Executive leaves the Council then our focus

would be on dealing with the new Chief Executive. As far as Council

Officers were concerned, I do not know if Tom Aitchison made himself
available to speak to them after he left.

201 1 to completion of the ETP
Early 201 1
755.

There was a 'Highlight Report' prepared for a meeting of the C EC Chief
Executive's IPG on 2 1 Ja nuary 2011 (CEC01 71 5625) . The report noted

(at pg 8) :
755.1

Both Nicholas Dennys QC (instructed by CEC) and Richard Keen

QC (instructed by T I E) had advised that the best option was "to

seek to enforce the contract until grounds of termination could be

established as a result of a failure to perform the works" , which

option "would also place [TIE] in the strongest position with
regard to any mediation/negotiated settlement".

755.2

It was "unclear to what extent there [had] been a rigorous

approach by [TIE] to £;Jnforcement of the contract pending the

outcome of [the Project] Carlisle negotiations and the focus on

the termination option".

Page 199 of 280

TRI00000019_ C_0199

755.3 As at January 201 1, TIE "appear to be in a weak position legally
and tactically,

as a result of the successive losses in

adjudications and setvice of remediable termination notices
which do not set out valid and specific grounds for termination".

755.4

The Consortium was thought to be extremely well prepared.

755.5

In terms of a negotiated resolution: "there was a desire

commercially and politically to

move

towards

mediation

notwithstanding [TIE's] (apparently) relatively weak tactical and

legal position. That is likely to have a financial implication with

the lnfraco as the party in the stronger position faring rather

better out of it than might otherwise have been the case. Against
that there are financial and other costs involved in allowing
matters to continue. "

756.

I had not seen this document prior to the Inquiry but some of the

comments appear familiar to me. I think they must have been conveyed

in the information on legal advice that we were being given at about this

time.
757.

At some point Tl E's legal position was discussed with councillors , but it is

difficult to recall whether it was in January 201 1 or later. There were

briefings for councillors on the various options and the views on those

options. Usually those briefings were related to a forthcoming Council

paper. The passages in the report (at para 755 above) about mediation
and TI E's relatively weak position were not spelt out at this stage, but we

did learn that TIE was in a much weaker position than they had led us to

believe. The decision had already been taken to go to mediation. The

idea of mediation was to listen to both sides and work it out , not to give
one side or the other the upper hand. Hence , even if we had had this

information I do not think it would have changed the situation.
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758.

Occasionally, Alistair Maclean would give me, or a small group of others,
a briefing and sometimes he would be part of a group of people giving us
a briefing. That information would be given at around the same time to
the other groups.

Mar Hall Mediation - March 201 1
759.

Mediation talks took place at Mar Hall in Glasgow in March 2011 .

760.

I did not have any direct involvement in either the preparation or the talks
themselves. Sue Bruce kept me in the loop about what was happening,
but it was always made very clear that the mediation was strictly behind
closed doors.

761.

Prior to the mediation, there was a meeting with the German Consul and
Dr Keysberg (of BB) who, because of weather had not been able to make
it to the previous meeting (at paras 729 - 732 above). I think Dr Keysberg
just wanted to give reassurances about the willingness of the
Consortium.

762.

All the decisions about who was an acceptable mediator, who would
participate in the discussion, and ultimately the talks themselves were
behind closed doors.

Until I saw the Settlement Agreement a

considerable time later, I did not get the details of what had resulted. I did
not ask for it, even though I would have liked it. I respected the fact that I
was told that they were highly confidential talks and that nobody would
be given information about them.
763.

There were no boundaries set by the council. It was left entirely up to the
mediation process and the hope was that people would talk and that
something would come out of it, which indeed it did. I am sure that
Council Officers , T I E and the Consortium, all went in with their own ideal
solution at the back of their minds. From the Council's point of view, the
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ideal solution wo uld have been to deliver the tram right down to

Newhaven within the £600m. We knew that was unlikely to happen but

there were no restrictions put on what the outcome might be.
764.

It was assumed that the mediation would be at the highest level. In the

Council's case, it was the Chief Executive and Senior Officers who

attended a nd the compa nies had their top people there. It was supposed

to be a very high level mediation . People were there with the power to

take decisions.
765.

Right at the beginning of the mediation process, I thought that as Council

Leader I could maybe have a role to play. I soon disabused myself of that

idea. The idea was certainly looked at before the mediation, but we

decided that it was not right to involve a political element. That would
have been unnecessary at that point. I felt comfortable that the

app rop riate people were there and that they were in the right position to

basically give up a week of their time to deal with this.
766.
767.

I do not think that any of the other councillors thought it was appropriate

to be involved directly in the mediation.

I n the Council's case, any resolution had to eventually be ratified by Full

Council. However, g iven that we rely on the professional expertise of the

Council Officers , they would put the case to us at the end of the process

and so it was left entirely up to them. The Consortium had top

representatives in their companies attending - people who were in a

position to take decisions without having to wait for a board meeting to
ratify what they were doing.

768.

I did know that the Chief Executive had previously worked w ith an

engineering specialist, Colin Smith (of HG Consulting), and she felt that

he would be ideal to assist. He had dealt w ith this sort of situation before

and she would find it helpful to have him involved. I left it up to the Chief
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Executive to decide how many and who she would have in her team for

the mediation. She had already made her mind up that this was what she

wanted to do, but she made the case to me as to why this person's
experience would be ideal. Having an engineering specialist was
important, because the Council itself did not have that expe rtise.

769.

John Swinney had offered help from TS. The main name I remember is

that of Ainslie Mclaughlin , who was experienced in big construction

projects. It was felt that he would have useful input and I am pretty sure

he was involved in the mediation .
770.

I believe I did get the appropriate level of information about the

mediation. It was important that the mediation should be 'unsullied' by

political mischief making, which it would have been if there had there

been political input into it. This was early 2011 , and the local elections

were coming up about a year later. At this point, the atmosphere in the

Council changes a bit and there tends to be a bit more antagonism
regarding anything that can be used as a political football .

771.

I do not think there was any obvious means to express views regarding

the mediation . Any group could always ask, usually through the Group
Leader, to discuss a matter and there was no restriction on a councillor

raising a matter with the Chief Executive or anybody else. If they felt that

there was something they wanted mediation to deal with, they would

have had that opportunity to express it, but I think most people would

probably have respected that we had to trust our Council Officers to deal
with that.

772.

We expected an option on the way forward to come out of the mediation.

The main thing, from the councillors' point of v iew, was wanting to see

something act ually happening on the streets rather than impasse. The

a ctual detail of the outcome would come back to Full Council. Once it
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came back to us , it would have been up to the Council to decide whether
to accept that the outcome was the right way forward or not.

773.

It took some time between the actual mediation and the approval of the

outcome by the Council. It was quite a few months before the actual

Settlement Agreement was completed. It was maybe late June or even

later . This was not exactly a rewrite of the contract, but it set out the

guidelines for the way forward. There was that early feedback but it was
some time before the detail of the agreement was laid out. Given that the

original lnfraco had so many interpretations, it was important that the

Settlement Agreement was something that everybody involved agreed

with unambiguously and which was loophole free.
Post Mediation - March to July 201 1
774.

Between the end of the mediation session (in March 2011) and the 16

May 2011 meeting of the Council which I discuss (at para 775 below),

there was some limited information available about the situation. In my

regular meetings with the Chief Executive, I asked her o r she volunteered

what had happened at the Mar Hall mediation. I remember Colin Smith
coming along to some meetings with her and giving information from his

point of view. There was some information available, but it was not put
into the public domain.

775.

There was a report prepared for the Full Council, dated 16 May 2011,

prepared

by

Dave

Anderson

(Director

of City

Development)

(CEC01891505). This updated councillors on the outcome of mediation

and progress with the ETP. It noted:
775. 1

Priority works would be done under a Minute of Variation ( MoV4)

pending a final agreement reflecting the full terms of settlement
(at para 3.6, pg 2).
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775.2

Detailed design and costing work was on-going to produce a

budget for the line from the Airport to St Andrew Square (at pa ra

4.1, pg 5).
776.

I do not think we were given any figures about the particular sums agreed

upon at Ma r Hall or that level of detail. Those details are not in this

report. It was really just giving the headline outcomes and the fact that

work had actually started . There was also an important aspect, which
had not really been discussed in Council previously, that there was

remedial work needed on Princes St reet. It was obvious to everybody
that there was an issue with the way that the tracks bound into the road.

BB agreed to remedy that at their own expense. This report mentions

that and the fact that work had started on some of the key priority a reas,

but there were no actual figures mentioned regarding this. The figures
became part of the Settlement Agreement itself.

777.

I do not think councillors we re given an impression o r idea as to how

much the ETP was likely to cost. We may have been given rough figures

in b riefings beforehand, and I would be surprised if I had not been given
some kind of indication. I would certainly have known that there was

more money involved. In part this was due to the confidential nature of

the discussions that had taken place . Later, at the end of May 201 1, we

were given access to information about the figures . To get that
information , we had to sign a conf identiality agreement lasting five yea rs.

The information was not made public. This report (to Council on 1 6 May

2011) would have been a publicly available paper as it was prepared for

the Full Council meeting.
778.

The re was a report prepared by Dave Anderson (Director of City

Development) for the Full
(CEC02044271). That report

Council meeting on 30 June 2011
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778.1 Noted that, in the initial procurement of the lnfraco, there had
been a period of almost 12 months between the preferred bidder

stage and the award of the contract and that they led to

significant negotiations including about the risks arising from

incomplete design work (at para 3.22, pg 5).

778.2 Noted the fact that disputes were evident from an early stage and
had involved testing the two parties' interpretations of the

contract. These contractual difficulties were exacerbated by utility

diversion delays, slow completion of design work and difficult

ground conditions (at para 3.25, pg 5).

778.3 Set out the options for resolving the difficulties faced by the ET P
(at para 3.31 - 3.47, pgs 7 - 1 0).

778.4
778.5
779.

U ltimately recommended that the Council complete the line from

the Airport to St Andrew Square/York Place (at para 8. 1 , pg 20).

Estimated that option would cost between £725m and £773m

depending on the amount of risk allowance (at para 3.42, pg 8).

My view at that time and for the ensuing period was that the best and

only option was to go to St Andrew Square/York Place . These were

effectively treated as one option, with the tram ultimately going to York
Place. The figures indicated that this was the only logical option and the

only way to give any certainty as to the future of the ETP. lt would

minimise the reputational damage to the Council and it created the

interchange between buses and heavy rail, although the tram stop was

not ideally placed for Waverley Station. It also gave quite a good BCR
return. There was, of course, disappointment that that was as far as it

was going to go at that stage, but it seemed to me that that was the best
way forward. I got a lot of emails and correspondence at this time, and
this option was the one supported by all sorts of environmental groups,
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transport organisations, businesses in the city, and even the Evening
News.

780.

In terms of the views of the political gro upings on the Council on the

options, there were several meetings on the best options for the ET P and
there were different decisions that came out of each of those. I think that,

at this meeting, there was agreement that St Andrew Square/York Place

was the best place. I cannot remember what the attitude of the SNP was
at this time.

781.

In terms of the Director's detailed recommendations (at para 778.4

above), while I agreed that proceeding to St Andrew Squar e/Yo rk Place

was the best option, we did not agree to all of his recommendations. I

have reviewed the minutes of that meeting of the Full Council
(CEC02083232). We asked for a further report on as to how the funding

would be p rovided, for more detail on the risks regarding utilities in the

Hayma rket to St Andrew Squa re section, and for the open for business

programme (supporting businesses through the disruptions) to be

refreshed (at item 22, pgs 22 - 30). We d id not j ust accept the
recommendations as stated, asking for quite a bit of f urther wo rk to be

done about risk, funding, and business support.
782.

The initial view was that it was very disappointing that a truncated line at

a higher cost was what was on offer. During the week preceding this

meeting, there would have been various presentations to the political

groups about how the report had been arrived at. There had been plenty

of opportunity to ask q uestions beforehand as to how it had reached this

point. There had been quite a lot of external diligence on the estimates.
The report (at para 778 above) mentions an audit by Atkins (at para 3.59,

pg 12 of C EC02044271 ), there had been external diligence by
McGrigors, and a company called Faithful & Gould had looked at it.
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These produced reports looking at the Business Case, the engineering

side and the legal side of the ETP.
783.

I think the fact that there had been all this external work commissioned

on the way fo rward gave us a greater feeling of confidence in the figures.

As a result of mediation, the whole atmosphere around the project
changed for the better.

784.

I think that I saw presentations on the information and I do not think this

would have been the case had the work been commissioned by T IE

internally. This process was more open than we had seen prior to the
mediation in March 201 1 .

785.

Regarding the confidential appendices to the report (at para 778 above}

that may have been provided to councillors to assist them with the

contents of the report (at para 3.39, pg 8 of CEC02044271 ), I do not

recall what exactly was provided nor why it was considered confidential.

If they were appended to the report, they would have been put on the B

Agenda (at para 370 above}. It is not clear whether copies were actually

distrib uted at the Council meeting or whether the appendix was available

in a private room at Waverley Court, but the report suggests to me that it

was appended to it. They would have been handed in and shredded (or

that was the expectation at least} at the end of the meeting.
786.

I think everything became more open following mediation. This was

particularly so when TIE were removed from the equation and the
Council became directly responsible for the contract It made it much

easier to get information. There was definitely a big change after

mediation.
787.

At this time, we probably felt that we had enough information to come to

an informed decision on this report and the options set out in it. The

report contains quite a lot of detail even without looking at the additional
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appendices. It was enough to reach the decision that we reached ,

though, in a motion that the SLD proposed, we asked for some further

information. Overall we were given enough information to reach the

decisio n that we did. This repo rt laid out very clearly what the options

were and what appeared to be the best way forward. Any questions we

had on the report would have been asked and answered in the meetings

each group had prior to the Council meeting. Certainly I felt that there

was quite a sea change in the amount of information and the amount of

detail in the reports. I thin k I had more confidence that what we were

getting was not being supplied as previously via T I E. By this time I had

come to the conclusion that we were not necessarily getting the full

picture from Tl E. I think there was a feeling that this was better quality
information and more of it.

788.

I felt that I was more confident that what we were now being given was a

fuller picture than perhaps we had been given before . However, it was

o nly through our experiences over the e nsuing years since the fi nancial

close (in May 2008) that we realised that we had been painted a rosier
picture than perhaps was appropriate to paint.

789.

The i nterest or other costs of borrowing on the large sums that C EC

would need to borrow was mentioned in the report. One section gives an

indication of the funding and what would be required (at paras 3.48 3.56, p gs 1 0 - 1 1 of CEC02044271). Council Officers were reviewing
options for additional funding and looking at potential borrowing. That

would mean having to look at the interest on the borrowing, which would

come from the Council's revenue account (as opposed to its capita l
budget). This was addressed in the presentations we had before this

meeting. It was obviously something that was of concern.
790.

The position of the Scottish Government had not changed - funding was
£500m and no more. However, the Scottish Futures Trust (mentio ned at
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para 3.56, pg 1 1 ) had been relatively recently set up by the Scottish

Governme nt. This was a different source of money to the initial transport

funding grant source that C EC had bid for. It was suggested as a way

that local councils could get funding for big projects and was talked about

in relation to schools and libraries (and was used by C EC for community

libraries in Drumbrae and Craigmillar). The Scottish Futures Trust, as a
funding avenue, might have been highlighted by John Swinney at some

point. We were aware that it might be a possibility , but in the end, it was
not used.

79 1.

There were claims that terminating the ETP outright would be more

expensive than building it to St Andrew Square/York Place (as discussed
in an email by a member of the public to Dave Ande rson of C EC in May

201 1 - TIE00687940).
792.

There were some groups in the Council (and there was later a proposal)

taking the view that the whole project should be terminated. That was not

just more expensive, but there would be a huge revenue cost to

termination. I recall a figure of around £1 6 1 m as the revenue cost of

terminating. The £161 m estimate of the costs of termination was largely, I

believe, to do with the costs of paying the contractors for the termination.

That would have meant there would be nothing to show for the entire

project (apart from the MUDFA utilities works that had been done). By
this point (June 2011) there had been over £400m spent on the project.

All of the reasons for wanting the ETP in the first place , the

environmental , social and economic reasons for it would have also been
unfulfilled. There would have been huge reputational damage to the

Council.
793.

There were a whole series of reasons that made termination, in my view,

not a viable prospect. The main reason that it was not viable was that the
£ 1 61m estimated cost in revenue was not money that we could borrow
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through the prudential borrowing framework. This was because the
prudential borrowing framework was only for infrastructure projects

bearing results - it was not possible to borrow against a termination.
Hence, the money wo uld have come directly o ut of the Council budget.

We were still within a period of frozen Cou ncil Tax. It would probably

have been a near 100 percent rise in Co uncil Tax if we had tried to raise
those funds through revenue gathering.

794.

Alternatively, it wo uld have meant horrendo us cuts to Council services.

As the SNP and Conservative Gro ups called for termination at a later

point , the SLD Group asked the C EC Director of Finance to detail what

cuts of that magnitude would mean in terms of lost services . We received

pages and pages of cuts to schools, libraries and other community

services. Virtually every area wo uld be cut.
795.

To my mind, the financial implications r uled o ut termination as an option.

796.

At the time, I tho ught that it was going to be more expensive to terminate

and I still think it would have been. There was also the fact that you were
getting nothing for it. The initial figures co uncillors were given did not

show a huge capital difference between cancellation and the minimum

amo unt required to go into St Andrew Square/York Place. However, the

fact that you wo uld get absolutely nothing for it and could not use
prudentia l borro wing for the difference wo uld have made it, at the time

and with hindsight, a huge mistake to terminate the contract.
797.

I am not sure to what extent developments like those at Edinburgh Park

and Goga r depended on the ETP . There was a lr eady a lot of
development at Edinburgh Park and the Royal Bank of Scotland ("RBS")

was already at Gogar, so I am not sure to what extent new development

took place there because of the ETP. Had the decision been taken to

terminate, I think that the St James Centre project (at para 553 above)
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might well have been lost. One of the reasons for the ETP was that the
tram was going to encourage development in various areas of the city.

798.

The other issue o n termination would be in relation to the tram vehicles

themselves. CAF, the Spanish company that provided the tram vehicles ,

were essentially 'innocent bystanders'. They did their job developing and
producing the tram vehicles on time and to the quality that was required.

We would have been left trying to sell them with the risk that nobody

wanted them.

August & September 201 1
799.

In terms of the final decisions in respect of the scope of the ETP and the

settlement, the months of August and September were important. There

were two important Full Council meetings which I discuss below:

799.1 A Full Council meeting was held as scheduled on 25 August
2011; and

799.2 A special Full Council meeting was called for 2 September 2011.
800.

A report was prepared by the Director of City Development (Dave

Anderson) for the 25 August 2011 Full Council meeting (TRS0001 1 725).

This report responded to councillors' requests for further information

following the p revious June 2011 report (at paras 778 and 781 above). It
provided a further update on the ETP and noted:
800.1

There was a requirement for funding of up to £776m for a line

from St Andrew Square/York Place involving a base budget

allowance of £742m plus a provision for risk and contingency of
£34m (at pa ra 3. 11, pg 3). Faithful and Gould had worked with
Council Office rs in validating the base budget for the proposed

works (at para 3.5 , pg 2).
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8002 Additional funding of £231m was required. This would need to be
provided by pr udential borrowing at an estimated annual

expense to the Council's revenue of £15.3m over 30 years (at

para 4.2, pg 15.). If applying a discount rate , the total value of the

additional borrowing would, as of 201 1, be £291m (at para 3.30,
pg 7).

80 1 .

This report was considered at the meeting of the F ull Council on 25

August 2011. The minutes of that meeting (CEC020831 94) note the

report and contain a number of competing motions on the ET P (at item 3,

pgs 4- 14). The Council decided (by a majority vote) to suppo rt a proposal

by Labo ur that the tram run to Haymarket rather than St Andrew

Square/York Place.
802.

I thought the decision that was taken at the 25 Aug ust Full Council

meeting to b uild t he line only from the Airport to Haymarket was

absolutely disastro us. The S LD's motion was to take the tramline to St

Andrew Square/York Place. There were a whole series of amendments,

and the Greens supported t he Liberal Democrat motion after several

votes. However , the S N P abstained and Labo ur a nd the Conservatives

had the numbers to defeat the motion and support the Labour proposal. It
still angers me that the entire project was put in jeopardy because of

politics ahead of the local co uncil elections in May 201 2. All along, the
Labo ur and Conservative Groups had said they supported the ETP. I

heard from councillors from both g roups, who thought that they were

capturing the mood of the city by saying it would only go to Haymarket.

They were very quickly seriously disab used of this idea. There was an

outcry at the decision, and they received strong condemnation in the

press and in the emails they received, which I saw copies of, from

b usinesses and other stakeholders in the city.

Page 213 of 280

TRI00000019_ C_0213

803.

St raight after the 25 August 201 1 Full Council meeting, I had an

emergency meeting with Sue Bruce and various others people as to what

we were going to do. Stopping at Haymarket meant a service that would

be permanently loss making and would require continued support. In

terms of capital costs, going to Haymarket was not going to cost a lot

less than going to St Andrew Square/Yo rk Place. A service to that point

would become profitable, though not immediately. The decision to stop at

Haymarket was to my mind a very foolish decision. Very quickly

thereafter, a special meeting of the Council was called. This was held on
2 September 201 1.

804.

I have been referred to t he report prepared by Sue Bruce, CEC's Chief

Executive,

for

the

2

Septembe r

2011

Full

Council

meeting

(CEC01 891 495). The report recorded that TS had indicated that it did not

believe a line to Haymarket would comply with the terms of the grant, and

that TS would withhold the remainder of the grant that had yet to be paid
(£72m). This would necessitate further borrowing by the Council and

servicing that f rom revenue (an additional £4.8m per year for 30 years)

(at paras 5 - 6, pgs 1 - 2). The report recommended going to St Andrew

Square/Yo rk Place (at para 14, pg 3).
805.

At the special meeting on 2 September, the decision to go only to

Haymarket was reversed. The minutes (CEC020831 54) of that meeting

record the Chief Executive's recommendations and the Co uncil's
decision to ultimately continue the line to St Andrew Square/York Place
(at item 1 , pgs 2 - 12).

806.

My feeling was one of great relief that sense had finally prevailed and

that the line would now progress to St Andrew Square/York Place. That

vote was possible because the SNP group decided not to 'sit on their

hands'. When it came to the final vote in a long series they decided to

ultimately support us, giving us the numbers to have t he 25 August 2011
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decision reversed. It is very difficult to have a Council decision

reconsidered and then reversed. There had to be material changes in the

situation as normally we could not go back to a Council decision within a

year of that decision originally being taken.
807.

We needed to have something in writing that showed there was a

material change. There was a general outcry when the Haymarket

decision came out, as I do not think anybody had expected that option to

be adopted in the Council meeting.
808.

One of the things we had to do was to make sure that the Scottish

Government understood, as they did anyway, that it was not a sensible

decision and that it really had to be reversed.
809.

The TS letter (mentioned in and appended to Sue Bruce's report) was

treated as the material change allowing us to reconsider the 25 A ug ust

201 1 decision. It was extremely useful, in reopening the decision that TS

decided to write to the Council. I know there were Ministers behind that
decision.

8 1 0.

TS's objection was that the Haymarket option was not delivering what

they thought they were helping to deliver, which was a service that would

make a profit after the first years. TS would have been well aware that
the Haymarket service would have required an on-going subsidy from

CEC of about £4m every year in order to keep the service going. They

had not signed up to givi ng Edinb urgh a grant to provide a tram project

requiring an on-going pu blic subsidy. In that sense, their decision was

correct . It was never anyone's understanding when applying for these big

public transport grants that they wo uld provide a subsidised service for a
city or an area.

81 1.

Going to St Andrew Square/York Place was going to make it easier to go

further in the future. This was because the St Andrew Square/York Place
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option was, after the initial period, going to make a profit which could

feed into the future development of the tram system. But I think the main

consideration was that the Haymarket option was going to be a loss
making service and was not going to cost much less in capital terms than
the alternative.

812.

A report (CEC01 727000), dated 1 9 August 201 1 , was prepared by
Faithful and Gould (consultants) , addressing the budget for the ETP post

settlement. A confidential summary of this report was provided to

councillors with the August 201 1 repo rt from the Di rector of City
Development (at para 800 a bove).

8 1 3.

I cannot remember whether I saw this report , but I think it may have been

shared on a confidential basis. It is quite a detailed technical report, so it

was not likely to have been made availa ble at a Full Council meeting.

The Director of City Development's report itself states that a confidential

schedule of findings would be shared with councillors (TRS0001 1 725 at

pg 4, paragraph 3.16) and I believe that would have happened. Although
it says that Siemens' costs were highly inflated, as were the lnfraco

costs , the conclusion of the report is that it would be almost i mpossible at

this point to change contractors. If I was aware of the precise detail of it

that would proba bly have been the conclusion that made more impact on

me.
8 1 4.

To disentangle the two cont ractors ( B B and Siemens) from the contract

would have been extremely difficult. The figures that came out were
arrived at after the mediation process, so I do not know to what extent
Faithful & Gould's reading of the situation was co rrect. There was a

strategic decision to be made as to whether to go ahead o r not. The
Consortium was on site, had materials on site, knew the situation, and

knew what they working with and so to decide not to keep them on would
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be very difficult. It is acknowledged in the recommendations that this was

basically the only way.

Settlement Agreement - September 201 1
81 5.

A Settlement Agreement was entered into on 16 September 20 1 1

between the Co uncil and the Conso rtium which, ultimately, resulted in a

reduced tramline (from the Airport to York Place) being b uilt for a total

capital cost of approximately £776m. As recorded in a later (January

20 12) C EC Report (CEC01 914665), a confidential appendix was

provided with the June 20 1 1 report from the Director of City Development
(at para 778 above) with that containing the essential terms of the

Settlement Agreement. The Settlement Agreement was also sometimes

referred to as Minute of Variation 5 ("MoV5") .
81 6.

I thought it was a good deal in the circumstances. We were desperate to

get things moving and that is what happened. It seemed to me as good

as we were going to get. The C EC Chief Executive had been given
authority to enter into the Settlement Agreement ( I think this was given in

June 201 1 ). The finalised Settlement Agreement was in much the same

terms as what we had see n in June 201 1.
8 1 7.

Co uncillors would have had briefings before the Full Council meeting.

There was a Council meeting on 30 June 201 1 , which detailed the res ult

of the Mar Hall talks and we knew that there was going to be a

Settlement Agreement. By the time it came to that meeting all of the

councillors would have had an oppo rtunity to ask w hatever q uestions

they had and so at that meeting (in June 201 1) it was the finalised
scheme that we agreed to suppo rt.

81 8.

Regarding back-and-forth over the terms of the Settlement Agreement

between the Mar Hall Mediation (in Ma rch 20 1 1 ) and its conclusion in
September 201 1, as far as I am aware it was mostly to make s ure that
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t he Settlement Agreement was a legally sound contract. The terms
themselves had been agreed at the mediation between the parties. Any

back-and-forth was between the lawyers, the Council Officers and other
principals who had been involved in the mediation process.

819.

I do not recall the confidential appendix setting out the essential terms of

the Settlement Agreement , but that would have been our opportunity to

get an overall picture of what the Settlement Agreement actually said. I

am not sure whether everybody got sight of the full Settlement

Agreement, but I was able to go to the Council Offices at Waverley Court
where there was a data room with full details of it. This would not have

been the Settlement Agreement as such, but it would have been its
headlines. I am not sure whether it was open to every councillor or
whether it was open only to Group Leaders and Transport Spokespeople,

but there was certainly an opportunity for councillors from every group to

look at it in more detail. This type of data room arrangement (also

involving t he signing of a confidentiality agreement) was something that

was only used on a few occasions during my time at the Council
(between 1997 and 2012).

820.

I recall that the Settlement Agreement was an extremely detailed

document. It had a lot of financial information in it, and some of the

figures were not particularly understandable to somebody who was not

fully immersed in it. I think that, for most councillors, what was in the

appendix to the Council repo rt (at para 1118 above) was the main basis
for understanding what was going to happen. The key was getting the

Consortium back to work.
821.

Following the mediation there was certainly more contact with t he

Consortium than there had been before. For example . all the members of

the Consortium (BB, Siemens and CAF) sent representatives to appear

on the platform with Sue Bruce and myself in a public forum for members
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of the business community. This was a sort of public meeting by
invitation (but it was fairly open) held at the City Chambers. That was the
first time, to my knowledge, that the Consortium had ever actually
appeared side by side with the Council in a situation like that, where they
had to fend off questions from a crowd of city business people and
retailers. There was no regular contact with councillors, but the
Consortium was quite keen to make it clear that they were now working
with the Council.
822.

I do not think there were any realistic alternatives to the Settlement
Agreement. I do not think the Consortium would have accepted anything
else.

823.

Councillors all knew (I do not know whether it was explicitly stated or not)
that without the Settlement Agreement work was not going to go forward.
It would have made a mockery of the mediation process if there h ad not
been an agreement when everybody took that as being the best way
forward. Any advice we were given would have been that we should
accept the Settlement Agreement if we wanted the ETP to go ahead.
That possibility was always open, councillors could have disputed it and
not agreed to go a head with it, but in the circumstances I think there was
no realistic alternative. I am sure that cou ncillors were aware of that
either from the papers or from briefings that they would have had
beforehand.

824.

I think, for all of the political groups on the Council, there was a general
feeling of getting matters moving. It was costing more than we would like,
but if that is what we had in the circumstances, that is what we had to
take.

825.

One of the main concessions that the Consortium gave during mediation
was agreeing to go in immediately and remedy the faulty work on Princes
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Street . It is arguable they would have had to have done that anyway, but
they would not have had to do it for nothing. I am sure they would have

argued it was not their fault. From the Council's point of view, the main
thing was just getting the project moving again and that is what was

achieved. I am sure there must have been some bartering over the price
and scope of work but no councillor was privy to those discussions.

826.

As I have already discussed (at paras 791 - 795 above), the cost of

terminating the contract was prohibitive. Continuing involved a lot more

money than we had originally been told it would cost but I think it was

justified to carry on with the project.
827.

Regarding stakeholders in the city, they were desperate for the p roject to

go ahead. The views coming from the Small Business Forum , the
Chamber of Commerce, the University of Edinburgh and other large

bodies would certainly have influenced some councillors. Most of these

groups had been in favour of the ETP and so they wanted to see the

project come to fruition.
828.

In terms of public reactions, and ward constituent reactions in particular, I

had very little feedback. I had one or two constituents who quite often

wrote to me and to the press, who were very much in favour of the ETP. I

imagine the city centre councillo rs probably received more comments
due to the direct effect.

829.

I think for most people it was a reaction of relief that things were

underway again. However, even to this day there are those who say that

the project should have been stopped. These were the people who said it

should never have started in the first place and who were not aware of
the costs involved in termination. For some it was just a gut reaction,

whether in favour or against , and there were obviously both types of
people present.
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830.

This was also about the time that TI E was replaced by the Council as the
involved party. This was largely as a result of the Mar Hall mediation and
the Settlement Agreement. It was felt that T I E was unhelpful given the
i mpasse there had been between TIE and the Consortium prior to
mediation. Due to that, TIE was disbanded - though that happened a bit
later in 2011.

Post Settlement - September 201 1 to Completion
831 .

There was a briefing note prepared by personnel at TS dated October

2011 (TRS00012622). This note refers to:

831.1 An announcement made on 14 September 2011 that the g rant to
the ETP would be re-instated and that Scottish Ministers (through
TS) would oversee the project.
831.2

The Council having appointed external project managers, T&T, to
assist with the project and its governance, and T I E being wound
down.

I had not seen this briefing note prior to the Inquiry providing a copy to me.
832.

I did not have much direct contact with TS either before or after the
Settlement Agreement. After the Settlement Agreement, TS played a
much more obvious role. Throughout the project, they must have been at
least keeping some sort of watch over how the money was being spent.
However, what their previous role was (between the award of the £500m
grant in mid-2007 and settlement) was not at all obvious to me.

833.

I had m uch less contact with John Swinney and Stewart Stevenson MSP
(Transport Minister) after mediation because things did begin to run
smoothly. I still did meet them occasionally but that was mainly through
my role on COSLA. As can be seen from the briefing note, John Swinney
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was not at all happy about TIE and felt that he had been misled and

misinformed by them.
834.

Regarding the role T&T played in the ETP following the Settlement

Agreement, I did not have direct contact with them but I know that they

were essentially appointed as project managers and performed the role

that TIE had previously played . l presume this worked quite well, as

otherwise they would have come to councillors' attention more. In
essence , they took over Tl E's role.

835.

There are minutes of a F ull Council meeting held on 24 November 2011

(CEC01 891 428). At that meeting , I was questioned by Councillor Lesley
Hinds (Labour) on the prospect of an inquiry into the ETP (Question 4, at

pg 26) :
835 .1

Councillor Hinds noted that I had written to the Scottish
Government requesting an inquiry, asking whether I had had a

response and asked whether I would circulate any response to

councillors.
835.2

I confirmed that I had received a letter from the First Minister

(Alex Salmond MSP) confirming that the Scottish Government

would be "delighted" to have an inquiry into the problems
surrounding the project.

835.3
836.

A copy of the First Minister's response , dated 18 October 2011 ,

was included with the Council minutes (at pg 27).

To put matters in context, I had written to the First Minister in September

2011. That initial letter was in response to earlier comments made

publicly by the First Minister that there should be an inquiry. My letter
was not suggesting there should be an inquiry, but responding to the

First Minister's comments and advising that the Council would be happy

to participate. The First Minister's letter of 1 8 October 2011 was simply to
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confirm his initial view that an inquiry should be held, and to welcome the

Council's co-operation with that. It was not me writing to the First Minister

requesting an inquiry.
837.

I felt that an inquiry was necessary to try to establish what had gone

wrong with the project and , more importantly, what were the reasons for
that occurring. I think it was clear that the root of the problem was the

lnfraco itself. To my mind, it was quite impo rtant to try to establish how

and why this contract had come into place. The ETP was not, as I have

already discussed (at para 638 above), the worst public project as

regards costs and delays. However, there was a general feeling that
there should be an inquiry which was shared by the First Minister.

838.

In terms of what it was hoped an inquiry would achieve:
838.1

My view was that it was the lnfraco that was the main issue at

fault. As such, the inquiry should try to ensure that, when
contracts are drawn up for such projects in future, they should be

more watertight and more fit for purpose than the one that was
produced seemed to be.

838.2

It should also make sure that the delivery mechanism was

appropriate. At the time when Tl E was set up , the Council
thought that T I E was the a ppropriate body to deliver the project.
It turned out it was not.

In all, the purpose of an inquiry would be to establish how this sort of

project should be dealt with, from its inception right through to completion.
839.

Sue Bruce, stated around this time that she did not believe an inquiry
would be helpful at that time, a nd the focus should be on completing the
project.

Page 223 of 280

TRI00000019_ C_0223

840.

I absolutely agreed with this view. The project would have to be complete

for an inquiry to properly assess the situation. You could not start an
inquiry until the project had actually been delivered because there was

still potential for further issues to a rise. E qually those involved in the

project needed to get on with it and not spend time responding to the

requirements of an inquiry.
841.

Another reason for not holding an inquiry in late 2011 was that the

Council was only five months away from the local elections. Any inquiry

would have

become a political football , with Labour and the

Conservatives blaming the SLD and the SNP . The Council would also

have entered what was known, colloquially, as the 'purdah' period prior to

elections. This is a period in which there could be no involvement, by

either Council Officers or councillors, in any matter like this. It would have
been impossible to have had an inquiry at that time.

842.

There was a lot in the press about holding an inquiry. There were some ,

mainly bloggers, who were demanding that 'heads roll' immediately.
However, I think most people would have understood why it would not

make sense to have an inquiry when the project had barely got going

again. As it turned out, the First Minister called for the Inquiry once the

project was finished.
843.

Following the Mar Hall Mediation and the Settlement Agreement , works

progressed to complete a tramline from the Airport to York Place. This
opened to paying passengers on 31 May 2014.

844.
845.

The main changes were introduced as a result of the Mar Hall mediation

and the Settlement Agreement is very difficult to recall in detail.

In general terms, however, there was an a bsolute sea change in the

relationship between the parties involved in the project: TIE (which was

to disappear), the Council , the Consortium and TS. The actual
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relationships between all of them changed, and it is quite clear that the

project was better managed after mediation and the Settlement

Agreement. There was a new timetable for completion, costings and

means of resolving disputes . Where work had previously stopped, staff

were mobilised and work actually restarted. That began on Princes

Street, where the Consortium was doing remedia l works to get the tracks
in the right place. Another major change was T&T taking the place of TIE

as the Council became the contracting party and contracted o ut project
management to T&T.

846.

Councillors had never been involved in project management and they

never would be, because this was very much an operational matter.

There was an All Party Oversight Group ("APOG") established, which I

chaired , and councillors participating in that received papers that kept us

up to date. What did not change was the fact that, from the beginning,

councillors were not involved in the day-to-day management. That

continued to be the case and quite correctly so because that is not what

the role of a councillor is.
847.

The APOG was an all-party group of councillors, and we had some input
on decisions that were made after the mediation and Settlement

Agreement . I cannot recall exactly when it was established. There had
previously been a subcommittee, the T PS of the T I EC, but that played a
different role . The A POG was an official committee of the Council.

848.

The APOG was open to those who were partic ularly interested in the

ETP. That largely consisted of Group Leaders and Transport and

Planning Spokespeople. It was q uite a big committee, and any other

councillors could come and sit in though voting was restricted to
members of the committee. I do not remember many decisions going to
votes, as it was genera lly done by consensus.
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849.

We got a lot of presentations at each meeting and an opportunity to ask
questions of those involved. Some of the input that the APOG had was
more to do with decisions on street works, pavements and that sort of
thing. The City Centre Councillors were quite heavily involved in looking
at the design of what was happening in their wards. We had input, and
councillors (the City Centre Councillors particularly) were getting
information from heritage groups and the city centre businesses as to
what they wanted to see. For example, it decided that granite setts would
be used in the World Heritage site and we asked to see samples of all
the various materials. We were also able to comment on things like the
traffic diversion signage before it was produced; previously it had
sometimes been unhelpful. Having people look at it in addition to the
engineers who were designing it was, I think, sometimes helpful.

850.

It was not a particularly strategy focused group. It was more of an
opportunity for some councillors to get more information about what was
going on which they could then feed back to their groups.

851.

I have been asked whether councillors were encouraged to be more
closely involved with the project, including with the independent certifier,
Colin Smith, following the mediation.

852.

Regarding whether councillors were encouraged to be more closely
involved with the project following the mediation, the whole relationship
changed. Colin Smith frequently came to presentations that were made
to groups, and all groups had an opportunity for people to ask questions.
From the Council's point of view, he brought in knowledge of big civil
engineering projects which the Council Officers themselves had been
lacking. That had been the main and principal reason why TI E was set
up, because the Council itself did not have the capacity. In this post
mediation period, Colin Smith brought in that skill and knowledge and
was quite happy to impart it to people.
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853.

Council Officers were there right from the start of the ETP to answer
questions from councillors and carry out their other responsibilities i n
relation to the project. However, as has become clear from looking at
some of the internal documents provided as part of the Inquiry and from
some of the ministerial comments (at para 833 above) , it was quite clear

I

I

that TIE were not keeping the Council as fully informed as they should
have been. The main difference was that the project was not now one
step removed, and so it was much closer to councillors which enabled
them to get information.
854.

In terms of reporting by Council Officers, that continued much as before.
Following the mediation, fewer reports probably came up to Council
meetings because things were going smoothly. I n some ways, there was
less need for councillors to be constantly informed about the project. As
Council Leader, I was no longer having practically daily updates on the
fact that things were not happening. However, reporting continued as
befo re to Full Council meetings, and g roups could ask for briefings at any
time.

855.

Briefing on the ETP would, as it had before, form part of my regular
meetlngs with the Chief Executive and if there was something happening
she would usually report on it. It was not necessarily at dedicated
meetings, and was often just part of the weekly briefing. If there was a
report coming up to Full Council on the project then there would be a bit
more activity in order to keep all the groups informed.

856.

After the Settlement Agreement was in place, there may have been
smaller, i nternal things that needed sorted out and I am sure there were
moments of angst on both the Consortium and the Council's side.
However, from the point of view of a councillor looking at it, it certainly
seemed to go very much more smoothly than before. Previously there
had been crises practically every week, whereas after the settlement it
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fell into place as just one of the many issues that were a part of the
business of the Council.

857.

The changed relationships meant the previous state of confrontation was

replaced by compromise, and there was a palpable feeling of trust that
had never been there before. Prior to mediation, T I E were always trying

to paint the whole Consortium , but BB in particular, as the 'bad guys',

stating how they had done awful things in several different countries and

they clearly did not trust the Consortium . Equally, the Consortium clearly

did not trust T I E. With T I E removed and the Council closer to the project ;
there was considerably more trust between the parties.

858.

Regarding TIE, I know that people were paid their redundancy and the

offices that T I E had occupied at City Point were vacated at about this

time (late 2011) . They effectively disappeared and were no longer part of
the project. The detail of how that was worked out was something that,

as a councillor , I would not be involved in. COSLA's offices were at
Roseberry House, close to TI E's, on the tram route. This meant that

councillors arriving from all over Scotland were faced with the barriers

and chaos caused in that area, as must Tl E's staff. It was a great relief to
see work recommence at that area.

859 .

I think it was assumed that there would b e a public inquiry at some point

and that investigation of Tl E's performance would be part of that inquiry. I

do not think there was the capacity to start investigating what had gone
wrong there. I do not know whether internally anything was done, but I do

not remember hearing any suggestions of an investigation or review.
2012 Elections and departure
860.

The ETP probably was a big issue in the run up to the May 20 12 local

government elections; although by the time of the elections it was quite
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clear that things were happening to move the project along. It was one of
the issues and some political pa rties tried to make a point of it.

861 .

In terms of the 2012 elections, I stood for re-election as a councillor but in

a different ward from the one I had held since 1 997. There were two SLD
candidates in my original ward (each ward elects multiple councillors).

My colleague in that ward had been a councillor there for about ten years

longer than I had. We did not want to have a selection battle between us,

so he stood in that ward and I became the SLD candidate in a different

ward in another part of the city. We had taken a decision to stand only

one candidate per ward because of our very low national poll ratings. I

was not really expecting to get in and I was not returned at the 20 1 2

elections.
862.

The reason that I was not expecting to get in had more of a national

dimension. The Liberal Democrats were not doing well at that time as we

were in a very unhelpful (and unwelcome to many of us) coalition in
Westminster. That affected our chances and was much more important

on the doorstep than the ET P. I do not think I ever had the tram

mentioned on the doorstep, though it might have come up at hustings.
863.

The result of those 2012 elections was that a coalition between Labour

and the SNP achieved a majority and became the administration o n the

Council.
864.

Because these were democratic elections, there was no certainty about

who would be in office . There is no real handover between the
leadership, but the continuity of the Council Officers is important. There

always is continuity because Senior Officers are never appointed

immediately before an election. They play a huge role in making sure that

the incoming administratio n is up to speed with everything.
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865.

As the SNP were involved in the new admi nistration, there would have

bee n some co ntinuity there. That would be more dubious in respect of

the ETP . The fact that, over the preceding five years, the SLD had re

introduced the committee system (at paras 11 - 1 9 above), meant that

councillors who were re-elected had as much knowledge as they possibly
could have about what had been happening. The Admi nistration that I
had led was much more ope n and tra nspa rent . than what had gone

before, so eve ry councillo r had the oppo rtu nity to get the same
information whether they were opposition or admi nistration councillors.

Project Management and Governance
866.

In this section (and the following o nes) of my statement, I move from

discussi ng the history of the ETP chronologically to discussi ng particular

aspects of the project such as governance, design a nd costs o r the
involvement of particular o rganisations such as TIE and Audit Scotland. I

the n provide some final comments.
General approach to governance
867.

Regarding the respective roles and responsibilities of CEC, T I E, TEL, the

TPB and TS i n relation to t he ETP, I have already made a number of

comments in this statement about governa nce but, in headli ne terms, I
would summarise it as follows:
867. 1

The Counci l was the promoter of the project and it was th rough

the Council that TIE got t he Tra nsport Scotland mo ney. It was
also the 'funder of last resort'.

867 .2

T I E was an arm's length company owned by the Council, which
was expected to procure the project, manage it and bri ng it to

fruition from the stage of the Parliamentary Bills being laid right
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through to passenger service. This of course was not the case

but that is how it was meant to be.
867.3

TEL was to provide an integrated bus and trams service. Lothian

867.4

The TP B (Tram Project Board) I took to be the main governance

Buses' involvement came through TEL.

body involved in the ETP overseeing the work of T IE. I know

when it was initia lly set up there were no councillors on it but at

some later stage it did have elected members on it . What I am

not sure is quite when that tra nsition took place . It had Council

Officers on it and it had professionals from other sectors on it as

well. It was the main governance body.
867 .5

TS were the supplier of the Scottish Government funding and

their role was to be satisfied that their money was being s uitably
spent. I know their role changed - they were quite heavily

involved with TIE to begin w ith , but once the £500m had bee n

awa rded they seemed to take a back seat until after mediation
when they reappeared.

868.

The only body that I had concerns about at any time was TIE, and mainly

related to the lnfraco and probably only from the time in 2009 when I met
Richard Walker of BB and he presented a different view of issues. In

terms of senior personnel, I did not really know a ny of the senior

personnel in any of the organisatio ns well e nough to have concerns
about them. I was not seeing how they were working on a day-to-day
basis.

869.

I am fa irly sure that I would have discussed those concerns with the CEC

Chief Executive. I did not actually think that TIE should be got rid of or

that there were people in TIE that I was not happy with. O ne concer n was

when David Mackay resigned very hurriedly and I felt made some
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inappropriate comments. I probably commented on this to the Chief
Executive, but it was not a case of reporting that I had serious concerns

because I was not in a position to judge whether the views that I was
beginning to form had any real basis in fact.

870.

I think that, at different times, Phil Wheeler and Gordon Mackenzie (who

were both SLD Councillors, acted as Transport Convener at different
times and who were members of the T I E and T EL Boards) may have

commented about T IE. They knew more about the individuals within T I E
and we re in a better position to be able to make a judgement on it. I

recall that we did share a general unease, pa rticularly around the t ime of

the major disputes. The fact that the Consortium appeared to be gett ing

the upper hand in the disputes led us to question whether it was poor

advice that T I E was getting or something within T I E itself.
871.

The Labour Councillors were obviously interested in what was happening

with the project , given that they had set it up. I do not remember any

comments or concerns expressed by people in the other groups.
872.

Regarding the governance arrangements for the ETP, including whether

each of these bodies were able to, and did, exe rcise effective
governance and control over the project, I f ind that very difficult to judge.

I was not on any of the relevant bodies and so was viewing it from a

distance. The TP B was perhaps the main body, but I did not see its
minutes so do not know whether they were asking the right questions or

doing the right things .
873.

It is obvious that it was a pretty convoluted arrangement. Over time we

had a number of incred ibly complex diagrams about all the different

boards, subcommittees and other bodies and who was on them. The
more complex a governance scheme, the more difficult it is both to judge
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it and for it work effectively. That was certainly simplified after mediation

by taking away some of the layers, mainly through removing TIE.
874.

The fact that this was a very complex governance set-up was cited in

Audit Scotland reports and in Council reports. I found the TIE/TEL

relationship quite confusing. It did change over t ime, and it was not until
after the Mar Hall mediatio n (March 201 1) that it became clearer, though ,
even then , there was a pletho ra of meetin gs of various bodies on the go.

875.

It might have been easier throughout if there had been fewer bodies

involved so that you did not have to have these very complex diagrams

showing what the roles and responsibilities were, particularly as some of

these changed.
876.

It was known right from the beginning how complex the structure was,

and a proposa l under discussion from around the time of the contract

sign-off, or perhaps earlier, was that TEL would become the main

operating mechanism and the main way that tram/bus interactions and

planning would work. There was discussion about its complexity. There
was also a point where it became clear that, when the TPB had first been

set up, it did not actually have power to do what it was supposed to or a

proper relationship with either the Council or T IE. I believe that was

resolved around this time as well.
877.

Regarding the responsibility for rectifying the governance structure, the

work of figuring out the details of the simplification I rectificat ion

arrangements probably would have fallen to the Corporate Services

Section of the CEC.
878.

I have looked back over the Council minutes for the relevant period, and

there were quite a few instances where we sought amendments to

Council Officer's recommendations asking for greater clarity on

relationships. The SLD Group initially opposed the setting up of a
Page 233 of 280

TRI00000019_ C_0233

company along the lines of ENT ICO (later T I E) to deliver the Council's

Transport Strategy as inappropriate and an abrogation of responsibility
(see the minutes of the meeting of the Full Council on 1 8 Octo ber 2001,

CEC02086750, at pgs 11 -12 ). When TIE was first formed, I have found

references in Council papers noting that we had actually asked for the
relationships between the Council, Tl E and various bodies to be made

much clearer. Examples of this can be found in the minutes of the Full
Council meeting on 25 June 2003 (CEC02083549, at pg 15) and the

minutes

of

the

Full

Council

(CEC02083529, at pgs 5 - 8).

879.

meeting

on

24

February

2005

25 June
shou ld be I
26 June .

All of the various constituent bodies had some responsibility for the ETP

being delivered on time and within budget, but at the end of the day it

was T I E to whom the Council had given the authority to deliver the ETP.

This was an arm's length company that had been set up precisely for the

purpose of delivering the L TS , in the first instance, and various transport

projects. Of those projects , the ETP ultimately became their raison d'etre

so it was their job to deliver it on time and within budget. After the

contract was taken over by the Council (post-mediation and settlement in
2011), it became the Council's job (through T&T and other consultants).

880.

Regarding who I consider was ultimately responsible for scrutinising or

s upervising T I E, form the point of view of the finances presumably that

would have bee n TS. From the perspective of oversight , the Council as
funder of last resort clea rly had the task of making sure that their arm's

length company was doing what it should have been doing.
881.

There are two documents discussing the governance of the ETP :
881. 1

A briefing note prepared for the C EC Chief Executive (then Tom

Aitchison) by the Director of Corporate Se rvices (Jim Inch) in July

· 2007 (CEC01566497). This noted that it was "vital that more
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rigorous financial and governance controls are put in place by the
Council . .. " (at para 4.1, pg 8).

881.2

A report prepared by Dave Anderson (Director of City
Development) for the Full Council meeting on 25 August 2011

(TRS00011725)

dealing

with

financial

and

governance

implications of the ETP. It noted that: "the existing governance

arrangements for the Tram project are complex [and] have not

been effective. " (at para 3.47, pg 1 0) . There was a need on the
part of the Council to revise them to: "ensure effectiveness,

accountability, probity and integrity going forward. " (at para 3.49,
pg 10) .
882.

Regarding the conclusion in the later August 2011 report, I think it is fair
and follows on from what I noted about the overly complex
arrangements.

883.

Regarding

effective

governance

arrangements,

concerns

and

recommendations had already been discussed earlier in Jim Inch's 2007
paper (at para 881. 1 above). Some of what was suggested in Jim I nch's
2007 paper was implemented. The most important recommendation was
probably putting the TPB on a proper footing, and that was done. It was
accepted throughout, and mentioned in many papers, that when the time
was right the TIE/TEL relationship would be addressed. Some of these
concerns had been addressed. I do not know what discussions had been
going on internally among Council Officers, and I do not know why it was
decided at that time to address the matter.
884.

In terms of the issues of political scrutiny (ie by councillors), I do not think
they were adequately addressed until after the Settlement Agreement in
2011 when we had a fairly clear relationship involving the Audit
Committee and the TOG. Prior to that, it had been a combination of Full
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Council, PSC, TIEC and the TPS. As far as direct councillor input was

concer ned, it had been a lot more complex.
885.

Regarding why had it had not been introduced earlier, I looked through

the Council papers between the date of this note (2007) and 25 August

2011 Full Council meeting when the new arrangements were finally put i n
place . In that time, aspects of governance were addressed at least 11

times in papers to various bodies. So it was not that this had not been

addressed, it had just not been addressed efficiently and effectively
enough u nt il 2011.

886.

The

main responsibility for e nsuring that effective governance

arrangements were in place for the ETP lay with a combination of the
senior management team within the Council, of which the Chief

Executive was the head , with the c hanges implemented through

councillors deliberating on these reports. The practice was for papers o n

governance t o come to Full Co uncil for deliberatio n with briefings and

questio ns beforeha nd, but the actual background work was done by

I

Council Officers as they produced the reports.
887.

Regarding the re port of Dave Anderson to the Full Council o n 25 August

2011 (above at para 881.2)(TRS0001 1 725). The proposed new

governa nce arra ngements for the ETP were set out in an appendix to

that report (at pg 23).
888.

The original proposal (of June 2011) had proposed a separate audit
committee for the ETP but it was decided that the existing Audit

Committee had room in its agenda to deal with t his. A project delivery

group was set up as well. It was still very complex and there were still a
lot of different bodies that were involved. That scheme was what ended

up being implemented.
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889.

The main improvement arising out of the August 201 1 governance

changes was that the project owner was now the Council. It made it clear

that it was now responsible for the delivery of the project. The lines of
communicat ion, although still complicated, were much clearer and the

new structure allowed for more obvious lines of accountability. It did now
seem to me that the r ight people were in the right forums for informed
discussion to take place .

890.

A further set of documents sets out the governance structure agreed by

the Full Council at its meetings on 25 August and 2 September 2011
(CEC01 8901 23), including the APOG.

891.

I think APOG was really a means of simplifying com munication . Prior to

this , much of the information that was being given to councillors was
communicated through briefings to individual group meetings, reports to

different com mittees and reports to the Full Council. The APOG provided
a forum for cross-party members to receive quite detailed presentations

on various aspects of the project. I am not sure that it benefitted the

delivery of the project in a huge way, but it had an effect on some of the
details of the project

892.

The project was now being delivered in a much mo re sensible way than it

had been previously as a result of the Council taking more direct control

of it. That would still have happened without the APOG, but its existence
allowed for quite detailed presentations to be given to a group of

councillors. Those councillors would then feed that back to other

members of their political group or to constituents, and councillors

probably felt better informed than if they had been getting separate

presentations to different groups. From the point of view of the Council

Officers involved, instead of potentially having to go to five different
groups to give presentations this became the main forum for informat ion
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sharing. l am sure it allowed them to get on with delivery of the project

instead of delivering information about the project over and over again.
TIE
893.

Prior to Tl E's abolition, CEC's oversight and control came through input

from Council Officers and councillors on both the T I E Board and the TPB.
I t hink the TPB was, prior to mediation, the main means of exercising

oversight and control. The Council's TMO also played a part. From t he
councillors' point of view, membership of the boards allowed them to look

at what was happening and have some oversight of it. Then there were ,

of course, papers that came to Full Council and those mainly dealt with
endorsing or agreeing Business Cases.

894.

I do not remember there being much discussion of the operating

agreement between the Council and T IE or the Council's role as T I E's

sole shareholder, other than when there was discussion about the TPB's

legal position (at para 876 above).
895.

In terms of T IE's personnel and management, I did not know enough

about any particular employees to really comment . The people occupying

these roles came and went. I did not know those involved in TIE in the

early period. I probably never met more than about a handful of TIE
employees.

As a councillor, I was not involved in the day-to-day

workings of TIE and so I did not have any k nowledge of individuals'

behaviour or performance. I did have concerns but they were not related
to any particular individual.

896.

I do not know whether T I E's staff and management had sufficient

expertise or experience. In hindsight, it is easy to question their ability

and/or the ability of those who were instructed to provide them with

assistance (ie consultants and lawyers), particularly regarding the
contract.
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897 .

I do not know how C EC Se nior Officers received their informatio n and

updates , but presumably they got a lot of i nformatio n through

membership of the various boards. For councillors who were not on the

boards they got most of their information from Senior Officers in reports

and at briefings and presentations. Councillors who were on the relevant
Boards would have received their information more directly from TI E,

assuming that the Board members were given full info rmation and I
cannot comment on whether that was so.

898.

TIE had been set up as an arm's length compa ny and most of the

Council's arm's length companies work or worked reaso nably well and

the information that is passed to councillors is accepted to be as full and

accurate as necessary. W ithin a year of TI E being set up, the SLD Group
on the Council did seek a repo rt on the lines of communication between

TIE, elected members and Council Officers. This is recorded in the

minutes of the 26 June 2003 Full Council meeting (CEC02083549)(at

item 22, pgs 1 4 - 1 5). We were always a bit unsure about whether the

reporting lines were adequate. However, it was not until much later, when

such a different picture emerged from the Consortium's side , that there

were serious concerns. Having read a lot of the internal communicatio ns
as part of the Inquiry, it is quite clear that there were concerns amongst

some Council Officers that TIE's reporting to the Council was not as full
or as accurate as it should have been.

899.

The o nly external piece of information that probably would have led me to

think that TIE were capable was the fact that TS gave the £500m grant

for the project. I would not have thought that TS would have willingly

given that £ 500m if they thought that the Council or its arm's length

transport company did not have the capacity to project ma nage the

project. I would have thought that Council Officers , when TIE was set up ,
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must have thought that it had the experience and expertise in project
management that the Council itself did not have.

900.

Instructing an organisation (e.g. a firm of civil engineers) with an

established track record of project managing major infrastructu re projects

to assist was done later in the project with instructions to HG Consulting
(Colin Smith's practice) a nd then to T& T. I do not know at what point the

Council Officers beca me aware of failings in T I E's project management.

If they were aware of them, then it was something that should have been

raised with councillors. It was not something that, as councillors , we
would have intervened in or questioned unless we had been given

information to suggest that T I E was unable to deliver on its aims. We

would need to have been told that T I E was not doing what it is supposed

to be doing. Until after mediation, I did not have knowledge o r information

about T I E to suggest that there was a need to do anything other than to

continue with them.
TIE's previous projects
90 1.

A report was produced by TIE, dated 14 September 2007, and titled:
"lngliston

Park

And

Ride

One

-

Lessons

Learned

Report"

(CEC01 465362). The report noted (at pg 3) the following lessons learned

for the project:
•

"No clear definition of roles and responsibilities between

tie and CEC

•

No check processes in place for design

•

Responsibility was given to Ha/crow for the day-to-day

management of the process and light touch management
employed by tie
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• Extension of existing consultancy contracts for new
commissions needs to be properly evaluated to ensure
that this is appropriate"

902.

I knew that t he park and ride schemes, as part of the L TS, were within

T I E's remit as delivery of the LTS was part of t he original reason for

fo unding Tl E . I was not, however, aware of t his report. Nor was I aware
of any concerns about t he lngliston Park and Ride or the specifics about

T I E's delivery or non-delivery being brought to my attention. There was a

general issue about the fact that, prior to 2007, t he Council had not

delivered on t he park and ride schemes t hat it had said it was going to

produce.
903.

I have been referred to a n article from t he Sunday Herald, dated 12 July

2009, which discusses TI E's role in the project management of the

Stirling-Alloa-Kincardine ("SAK") Railway (CEC007841 71). The article

reported t hat T I E had been removed from the project in 2007 following
concerns from TS, costs overruns of more than double t he budget and a

three-yea r delay in project completion.
904.

I may have been sent a copy of this article by the Council's press team,

but I do not specifically remember it. I did have some knowledge of Tl E's

involvement in t he SAK project. There was discussion about whether
T I E, as an arm's length company of CEC , should be involved in projects

that were outwith Edinburgh, and whether they had the capacity to do

these projects. However, I do not remember when t hat discussion took
place or its conclusions. I do not remember any of t he T I E personnel

discussing their previous projects.
905.

Looking at this article now, the comments from TS are surprising. If TS

were so concerned about the SAK project, I am surprised they did not
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raise this with the Council regarding Tl E's ability to deliver the ETP . I do

not recall anything being conveyed from TS to me about this.
TIE Bonuses and Remuneration
906.

A report was prepared for the Full Cou ncil meeting o n 26 June 2003

(CEC02083550). This reported on T IE's 2003 - 2004 business plan and

referred to the introduction of a performance related bonus scheme for

T I E staff (at para 3.22, pg 4).
907.

I do not know what the inte rnal thinking inside TIE was, but the repo rt

pg 4 shou ldiJ
be pg s

I

states that it was to co mpensate for differences between public and

private secto r salaries a nd to encourage performance.
908.

I do not think there was anything in the report itself to suggest how the

Council would exerc ise supervision or contro l over the T I E bonus

scheme. It was at this meeting that the S LD Group asked for further
reporting from TIE and Council Officers of their lines of communicatio n,

but that amendment was defeated by the Labour Administration (at para

898 above) . T his was at a time when there was a one pa rty executive

system in place in the Council and the Opposition's involvement was
more limited .

909.

I had experience with bonuses and remuneration in my role with E ICC. I

was a board member of EICC and sat on its Remuneration Committee

with two others. That company had a bonus scheme, as t hey judged

themselves against the hotel and entertainment trade business and it

was a performance incentive to get more co nferences to come to

Edinburgh. I was not personally in favour of bonuses, but they had been

introduced by E ICC befo re I joined. In t he case of EICC, remuneration

decisions were private to that co mmittee. In terms of the E ICC, the CEC
Directo r of Finance also acted as a financia l advisor to that organisation.
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910.

I was not aware of any details of the T I E bonuses. Decisions presumably

went to the Remuneration Committee of the T I E Board. In the initial

period of T IE's existe nce (up to about 2007, I think), we did not have any
councillors on the board of T IE. I do not know whether any Council

Officers or councillors, who acted as TIE Board members , served on the

Remuneration Committee, but that might have been a way of exe rcising

control.
911.

The re were a series of emails amongst Council Officers and

representatives of Tl E concerning revisions to the bo nus scheme

operated by T I E

(CEC00672873, CEC00672874,

CEC00672875 ,

CEC006731 26, CEC00674778 and TIE00034046). These discussions
took place between September and November 2009.

912.

I was not aware of the inte rna l discussions by Council Officers on the

bonus scheme and I cannot specifically remember discussing these
revisions. I have a vague recollection of bonuses having come up as a
topic at some point.

913.

I do not think that bonuses should have been discussed with me,

because it is not the job of councillors to discuss matters that are private
to the compa ny's Remuneration Committee.

TIE Internal Governance
914.

T he post of Chief Executive of T I E became vacant around June 2006.

Between around June 2006 and Novembe r 2008, Willie Gallaghe r acted

as both Chairman and Chief Executive of TIE.
915.

As fa r as I can tell, the appointment was actually approved on 24 August
2006 at a Full Council meeti ng (CEC02083525) (at item 21 , pgs 16 - 1 7).

At the begin ning of that period (June 2006), as an Opposition G roup
Leader I was having fortnightly meetings with the Council Chief Executive
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and we m ight well have to uched on it - we genera lly would go through

the agenda for Full Council meetings.
916.

I cannot remember if there was any discussion on it but my view is t hat it

was not a good idea. I do not think it is ever a good idea to have the

Chairman and C hief Executive be the same person. However, the

minutes did stress t hat it was an interim appointment and was only being
done because they did not have time to advertise and fill the C hief

Executive post at a critical time. I do not think t hat the Chair of a Board

should be monitoring his or her own performance as the C hief Exec utive

of the company, so my views would have been that it was highly

improper.
917.

The recommendations of the responsible Council Officer were t hat it
should be done on an interim basis. The fact that it lasted until November

2008 contradicts t he idea of it being a short, interim appointment.

CEC
General
918.

Regard ing t he Council's oversight of TIE:
918.1
918.2

For Council Officers, it was through membership of the TP B, the

role of t he T MO and direct interaction with T IE.

For councillors, briefings and reports prior to meetings and t he

use of committees (first the TPS and then later the Audit
Committee and A POG) would be the way that general members
had that opportunity to have oversight. Councillors who were

actually on the TI E or TEL Boards or on the TP B had a different

role.
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919.

As I was not intimately involved in key meetings (of the TPB, T E L Board

or T I E Board), I do not know how Council Officers or elected councillors

behaved at the meetings, what they asked or what they said. The only
concern that I had a rose when it became clear that there was an
intractable dispute between T I E and the Consortium.

920.

As it turned out, the Council had not been able to control the project

because it appea red to have been hampered by its relationship with Tl E.
It was not just Tl E's relationship with the Consortium that caused

problems. It also seems, with the information in documents I have seen

for this Inquiry, that there were concerns within the Council about the

quality, quantity and timeliness of the information that they were getting

from T I E. As costs and delays escalated and it became apparent the

Consortium were saying very different things from what we understood
the situation to be there was certa inly concern in my group and no doubt

others about whether the Council was being kept fully and timeously in
the picture.

921.

I do not think Council Officers wanted the project to fail any more than

most elected members. I have no doubt they did their best to exercise
effective oversight and control, but with hindsight maybe they trusted T IE

too much. In terms of councillors, we were relia nt on advice and
information from Council Officers and so if that advice or information was

lacking then that obviously affected our (strategic) decision-making.
Councillors
922.

Regarding whether the councillors who sat on the TP B and the company

boa rds of T IE and TEL had sufficient experience and expertise to inform

their decisions, it is difficult to say. The councillors were not there to

provide professional experience or expertise. You had other board
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members who were experts in the various fields involved. The role of

councillors on a board is two-fold :
922. 1

At one level , they are there to represent the Council's interests;

922.2

They are a lso there to ensure that the board works properly.

and

It can be q uite a difficult situation where in one room you are supposed to

put the organisation's interests first and then in another room you are

supposed to put the Council's interests first.
923.

I do not think I can judge whether they had the experience or expertise.

Under the system of cross party representation, most groups would put

their Transport Spokesperson and/or Finance Spokesperson on the

board. This was because, from learning on the job as spokespeople, they

would have some relevant experience if not expertise.
924.

Other than putting somebody throu gh a four year degree in engineering, I

do not think you can provide training to give that background. The only
training that is provided for elected members who sit on organisat ions'

boards is training on the board's role that is provided by the Council . That
training is to be sure that you are aware of the company's and board's

responsibilities. I do not think that you would ever expect that a councillor

sitting on a board should in any way have the knowledge about huge
infrastructure projects that you would expect those who were appointed

to the board for their professional expertise to have.
Committees
925.

I think the arrangements made for councillors, in terms of committees

and other structures were as effective as they could be. There was the
TPS, which gave an opportunity for a more detailed look at some aspects

of the project, and then later (post-mediation) the APOG. There was also
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the Council's Audit Committee which was quite substantially involved in

looki ng at the financial side of the ETP. There were Full Council

meetings, functioning as the main forum where strategic decisions on the

Tram were taken. Those meetings and the preparation for them work as

best they can to make sure that councillors have the information they

need to take decisions. Without starting from scratch and looking for an
entirely different way to deliver this sort of project, I think in the

circumstances the committees and other arrangements worked pretty

much as they were supposed to.
926.

I know there were queries at one stage suggesting that the TPS had not

met as frequently as it should have done. There had been a smaller

number of meetings tha n had been expected. It is arguable that the
subcommittee should have had more information fed to it and, therefore ,

should have held mo re meetings. However, if there is not the information
being provided to discuss at a meeting there is no point in having a
meeting simply for a meeting's sake. I do not know whether the reason

that there were fewer meetings was because the information was not

getting through to the TPS and whether that goes back to what appears
to be one of the roots of the problems : the poor communication between
TIE and the Council.

Council Officers
927.

I did not really have any concerns with Senior Officers and Council

Officers. In general, councillors have to have faith in the profess ional

expertise of their Senior Officers. Many of these Officers did change

during the course of the Administration. The three most Senio r Officers of

the Council all retired during the ETP (see at paras 62 - 63 above).
928.

However, there was nothing that made me think that they were not doing

what they were supposed to do. I was not actually seeing them in the
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context of interacting with the various parties on the boards of the
different organisations.
929.

Regarding special committees, governance arrangements or special
working relationships between Council Officers and councillors being set
up to supervise the project, this comes back to the role of councillors.
Operational matters were the job of Council Officers and overall strategic
decisions were made by councillors. On some issues there were (usually
short-lived) cross party working groups set up to look at particular issues.
But, because there were councillors on the various boards and there was
the TPS, it was not felt necessary to have yet another forum. It would
have j ust been adding another layer. Councillors always object to having
more and more working groups set up. I do not recall any councillor ever
seeking to have another layer of committee, working group or structure
put in place.

Tram Project Board
930.

I suppose in simplistic terms the TPB was the main means of governance
for TI E. It had members of TIE and of TEL on it, and at one stage it had
TS representatives and Council Officers on it. At various stages it had
non-executive Transport Directors on it. By this I mean, external
appointments of people who were not part of the daily running of the
transport companies but who had some relevant skills or expertise. To
begin with it had no elected members on it, but that changed. I think its
role, remit and responsibilities were all tied up with being the main
governance body for the ETP.

931.

The TPB had lines of communication to both TIE and the Council, and
presumably each of the wide range of people on it were reporting back to
their originating body.
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932.

Because I was never on the TPB and never saw its minutes, I do not

really know precisely how its role changed over time. Its powers were

confirmed and, at that point, it became I think , a subcommittee of TEL.

The proper lines of communicatlon were confirmed at the December

2007 Council meeting. Previously it did not have direct lines of

communication to other bodies within the governance structu re .
933.

Councillors on the TPB were not the 'eyes and ears' of councillors as a

whole, they were just part of the membership of the TP B. They would not
have reported back to the Full Council as that is not what councillors

sitting on boards do. That is the job of Council Officers. I did not have any
concerns about the TP B or its members, because 1 did not rea lly have

any day-to-day knowledge of the TPB.
934.

A report was prepared by the Directors of Finance and City Development
(Donald McGougan and Andrew Ho lmes respectively) for the Full Council

meeting on 20 December 2007 (CEC02083448). This paper seeks

approval of the business case for the ETP and a new gove rnance
arrangement (at paras 4.1 - 4. 5, pg 2). Those were shown in Appendix 1

of the report (at pg 10). The TP B would be formally constituted as a

committee of TEL (at para 4.2, pg 2).
935.

The TP B itself had been set up previously, and this was merely

formalising the arrangements . Its powers , duties and responsibilities

were much the same as before. Council officers had realised that the

TPB was not a legal entity, hence the decision that it should be formally

constituted as a sub-committee.
TEL
936.

TEL was created to deliver integrated tram and bus services for the city

of Edinburgh. T E L was concerned with ensuring that timetables merged

properly, that tram drivers were trained and that kind of task. I
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understood t heir responsibility to be more on the actual operational side

once the system itself had been created by Tl E. The aim was for TEL to

create what would eventually be a fully integrated system that was profit

making.
937.

A set of slide notes was prepared for a presentation to t he TEL Board on

10 February 2010 (CEC00475229). These detail the history of TEL and

its relationships with other organisations such as Lothian Buses.
938.

The bringing together of the buses and trams was key. This integration

was very important to the ETP, and so Lothian Buses were an absolutely
integral part of it. I do not know the precise detail of the end-state.

Lot hian Buses would still exist and Edinburgh Trams would still exist, but

t he two would combine to provide the integrated service. It was not really

a case of one taking over the other, more of working in harmony. T hey

still retained their identities and own staff within the overarching

company.
939.

Regarding powers or responsibilities councillors understood to have been

delegated to TEL by t he Council or by Lothian Buses, l do not recall what
I understood at t he time and my comments may be coloured by my

exposure to documents such as the TEL board presentation notes (at

para 937 above) which I have seen as a part of t he Inquiry.
940.

There were changes in the relationship. Once the ETP moved from

providing t he physical infrastructure to creating t he operational structure
in which it would all work, then the TEL Board became head of the group.

It was always accepted that t he delivery of working services would

require a different kind of structure to the period when the main focus
was on delivering the infrastructure.

941.

The contract (lnfraco) was between T IE and the Consortium and t hese

matters were all done within t he relationship between T IE and the
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Contractor. T E L did not have any input, at that stage, into these kinds of

operational decisions .
942.
943.

I did not really have any concerns or impressions about the way in which

TEL was operating overall .

A report and papers were prepared for the meeting of the TP B on 7

December 2007 (CEC01 400187). The report noted (at para 1 .2.2, pg 10)

that the operating agreements were to be agreed by the Full Council on
the 20th of December 2007. A governance paper by Graeme Bissett
(TIE) and draft agreements were also provided (at pg 44 onwards).

944.
945.

I would not have seen these documents. Most of them were highly

confidential, and they were not shared beyond the TP B.

TEL did survive the ETP. It no longer exists as TEL due to a name

change, but I think it remained in place.

Lothian Buses
946.

The position of Lothian Buses was not something that I was particularly

aware of. There were probably some tensions at times within Lothian
buses regarding suggestions from outside the company that, for the tram

to pay its way, Lothian Buses should be sold off or all its profits diverted
to supporting the tram service .
947.

There were a few glitches in road planning that would have affected

buses, but after the Mound closures there was a huge amount of traffic

planning that went into future closures. I think Lothian Buses were kept

informed about these matters and any operational concerns were dealt
with.

948.

In terms of the decisions made as to the running of the tram down

Princes Street and its effect on buses, various options were considered.
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There were suggestions ranging from buses running only on one side of
Princes Street, to George Street becoming the main thoroughfare rather
than Princes Street, to the pedestrianisation of Princes Street save for
the tram. Lothian Buses was very involved in those discussions.
Transport Scotland
949.

With hindsight, it appears that, once the decision had been made to
award the £500m (see at paras 196 - 1 98 above), TS reduced its role
and left the TPB (though they still received reports). P rior to that I think
their involvement was considerably greater, and greater involvement
resumed following the Mar Hall mediation in March 2011.

950.

I was not aware of this drawing back of TS at the time.

951.

I know that there was comment, by various people, that TS should have
been more heavily involved. However, it was TS' decision and, at the
time in 2007, they clearly thought that TIE had all the requisite attributes
to deal with the ETP and so did not see that they had a role.

952.

Their role really was to be satisfied that the money that they had given to
the Council was used for the purpose for which it had been given. TS
was concerned with ensuring that the £500m was used for the purpose
for which it was intended. They were not involved in the project
management as that was Tl E's job.

953.

I do not know whether TS was kept fully informed of the likely cost of
completing the project throughout.
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Audit Scotland
954.

There were two reports on the ETP prepared by Audit Scotland:
954. 1

A report entitled "Edinburgh Transport Projects Review'' produced
in June 2007 (CEC00785541 ); and

954.2

A report entitled "Edinburgh Trams - Interim Reporf' produced in
February 2011 (ADS00046).

955.

The 2007 Report was produced prior to the Scottish Government having
made the award of the funding. This was against the background of the
(then new) SNP Scottish Government deciding whether it would fund the
ETP and EARL. EAR L was cancelled not much later, but the report must
really have been for the Scottish Ministers to be sure the ETP would
deliver under the grant provided.

956.

I read these reports at the times they were issued. I cannot recall my
views on them at the time. The June 2007 report shows that Audit
Scotland were essentially happy with the general arrangements in place:
956.1 They thought that the cost and time targets had been arrived at
using robust systems.
956.2

They noted that the risk management plan was in place and
seemed fine.

956. 3 They noted that the procurement strategy was in place to give
some certainty over costs and to transfer risk to the private sector
as far as possible.
Those were the headlines transmitted to us as councillors.
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957 .

On the February 2011 report, there was nothing new in it as far as

counc illo rs were concerned. We already had access to the information
that was in it through reports to Council.

The 2007 Report
958.

Regarding whether, in terms of the 2007 report (at para 954.1 above),

the report was presented as qualified in any way or AS defined what

scope its investigation had taken, I do not remember there having been
any qualifications. I think we were simply given copies of the report.

959.

A section of the 2007 report entitled uour Review" (at para 4, pg 4) notes

that the report : "does not provide assurances on the accuracy of the
estimated project costs. "

960.

At this stage (mid-2007), it was impossible to give any accurate

assurances about anything because there was still a long way to go

before project close and because eve rything was suspended while we
were awaiting confirmation of the £500m.

961.

Regarding whether councillors were still relying on the conclusions of the

AS 2007 report when it came to the approval of the financial close of the
lnfraco in March to May 2008, it was probably referred to in documents

much later than this but just for the overall comments about the

satisfacto ry general arrangements, r isk management plan and so on . It is
difficult to say it was 'relied on'. Its main purpose had been to satisfy the

Scottish Government that the £500m would be used for the purpose for
which it was intended. As far as the Council was concerned, this report,

amongst other things, assisted in securing funding.

From that

perspective, the report served its purpose and the Council was awarded
the £500m grant.
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962.

I do not remember the 2007 AS report being discussed by T IE in the run

up to the close of the lnfraco. I think that it played only a small part of the
reporting to councillors prior to the approval to enter into the contracts.

OGC Reviews
963.

Three Office of Government Commerce ("OGG") Gateway Reviews

looked at the readiness of the ETP :
963 . 1

The first review was conducted i n May 2006 (CEC01 793454) and

assessed the status of the project as 'Red', meaning that: "[t]o
achieve success the project should take action immediately" (at

pg 4) .
963.2

The second review was carried out in September 2006
(CEC01 629382) and resulted in an 'Amber ' rating meaning that:

"The project should go forward with actions on recommendations

to be carried out before the next review of the project" (at pg 4).
963.3

The third OGG Review was carried out in October 2007
(CEC01 562064) and resulted in a 'Green' rating meaning that:

"The project is on target to succeed provided that the

recommendations are acted upon" (at pg 3).
964.

At the publication of the 2006 report, I was not in Administration so would

have been unlikely to have been provided with a copy. The coloured

indications are familiar from other Edinburgh projects such as the E ICC
extension .

965.

Synopses of these reports were provided as part of the Council reports

on the ETP in 2007, but I do not remember having seen the reports

themselves. The third review would have been the most important as it

came in October 2007, a time of critical decision-making for the ETP.
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Public Relations and communications
In General
966.

While it does not come under the heading of communications by TIE or

the Council , there was a lot of information that I believe that the public

learnt through headlines in the Evening News and other press. This had

a significant effect on public opinion.
967.

There were a number of other ways in which information about the ETP

was communicated to the public:
967. 1
967.2

There were press releases put o ut by T I E and the Council at

various times;

Media interviews were given by both councillors and Council

Officers;

967.3 There

were

meetings

with

stakeholders

businesses and others (see at para 403 above);

967.4
968.

including

local

Any member of the public could write to a councillor or a Council

Officer requesting further information.

In most cases, individual councillors would respond to queries put to

them by members of the public, but there were quite often blanket emails
to whole political groups or to the whole Council. In these cases ,

someone like the Transport Convener/Spokesperson for the group would

be designated to find o ut the answer and respond on behalf of the gro up
so as not to bombard the Council Officers.

969.

Another way for members of the public to interact with councillors was

through delegations to Full Co uncil meetings where the ETP was on the

agenda . There was a section of the meeting set aside to hear

deputations about issues on the agenda , and that was the way that some
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members of the public preferred dealing with it. It worked both ways, in
that we had delegations from people who were very critical of the Tram,

but we also had groups like Transform Scotland and Friends of the Earth

w ho were ve ry keen on t he ETP. People were also free to raise the issue
at surgeries t hat individual councillo rs held in t heir wards.

970.

In terms of constituent questions t hat were referred to Council Officers,

this would be a case of putting more technical questions to the relevant

officers. For instance, on the ETP, I would have referred questions to

Mars hall Poulton, the Head of Transport (and t he T MO). I would t hen

feed his answer back to the constituent, though some Councillors might
ask the Council Officer to respond directly to t he constituent.

971 .

T here are a series of emails between members of the public and

councillors, councillors and T IE, T I E and members of the public and
amongst communications staff at both T IE and CEC (TIE001 471 76,

CEC01 298 1 01 , CEC01 063375).
972.

Regarding, as between T IE and CEC, who was in charge of

communicating with the public about t he ETP , I do not know but imagine

that t he public would h ave seen the Council as t he main player. T here is
perhaps a bit of a lack of understanding of the relat ionship between a

CEC arm's length company and t he Council itself. It was often the

Council as a body or councillors that were criticised, perhaps wrongly, for

things t hat T I E were or were not doing. That may have been because, for

most of the ETP, t here was the 'one family' approach. I t h ink if you had

asked members of the public, some of them would h ave known who T I E

were and I know that a lot of t he business stakeholders in the city were

critical of TIE rat he r than of the Council itself. However, for general

members of the public, I think they just assumed that they were the same
thing.
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973.

The means of contacting T I E or the Council, and for getting information ,
varied a t different times. At one stage, for groups o f stakeholders like, for
example, the Leith Walk businesses, there were weekly updates. There
were also information boards at various times throughout the city trying to
explain what was going on. TI E was providing the information for these.

CEC communications
974.

The group within the Council responsible for dealing with P R was the
Corporate Communications team. They would n ot normally be involved
with individual queries; they were more focused on the information that
was presented to the press or in combatting false information that had
got into the public domain.

975.

They were also involved at Full Council meetings. They would usually
have someone present to note down the questions or issues that were
being raised, particularly if there was a theme that ran through them like
the Open for Business scheme not bei ng effective.

TIE Communications
976.

Tl E had been criticised quite a lot, particularly by the Leith Traders, about
the way that information was being supplied (see for instance, Alan

Rudland's email of 22 October 2008: CEC01141370). I believe that led to

the appointment of Mandy Haeburn-Uttle, who became their main public
relations ("P R") representative from sometime in 2009 onwards.
977.

CEC a nd TI E were supposed to be maintaining this 'one family'
approach, so the messages from each should have been the same in
respect of PR. However, with hindsight there was some contradictory
information coming from TI E. I cannot think of any specific examples,
although in connection with the Leith businesses there was mention of
the Council saying one thing and TI E saying another thing. The emails
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mentioned above also show some tension between the Co uncil and TIE's

P R team

(see for

instance,

TIE001 471 76).

978.

the

exchange of

January

2008:

I did not have much interaction with the T I E PR team save for some

publicity events. Most of my communication was with Lynn McMath at the

Council, who wo uld get the relevant information from TIE. They were

supposed to be working very closely together.

Quality of Communications
979.

There were some issues abo ut communicat ions with particular groups of

people. Groups such as the Leith traders (see at para 398 above),

sought better information, quicker provision of information and some

assurances that this information would be reliable. They did not want to

be told that a certain street was going to be closed on a certain day and
then find that it was closed a week earlier.

980.

There were times when it was particularly critical that communication with

the public sho uld work well, such as when the roads were dug up , all the
cones and fencing were there and nothing was h appening. At that time,

however, everybody involved in the ETP was inhibited by commercial
and legal confidentiality.

981.

As it became increasingly clear that it was going to cost more and take

longer, it was difficult to ensure that the public got told as much as they

could have been. As councillors, we were limited by what we were told. It
was not that we were trying to keep anything from the public; it was that

we did not know.
982.

It co uld have been better handled. There shou ld perhaps have been just

one body, rather than TIE and the Co uncil both providing information. I

am not sure how that would have would have worked and there was
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always the confidentiality issue which did prevent full information going

out. Certainly, it became better. T I E took steps to get professional,
dedicated PR.

983.

I think generally there was a lack of awareness of, in the first instance,

the time it would take and that the number of hidden objects under the
streets made things take much longer. That was not properly foreseen .

984.

There was an action note from a Tram IPG (Internal Planning Group)
meeting dated 1 December 2008 (CEC01 069093). That document notes

that I had met with Jane Wood, Chair of the organisation Essential

Edinburgh and that Tl E's communication with traders had been severely

criticised .
985.

Essential Edinburgh was a city centre management organisation

covering a portion of the city centre, for businesses and traders with a
turnover above a certain threshold. I had several meetings with Jane

Wood, who was communicating concerns that I was already aware of
from other sources .

986.

In terms of what was done about the concerns , I raised them with the

Council and with T I E - which is why it ended up on the agenda for this

meeting. I listened to the concerns. What she said was true and t he
traders had quite legitimate concerns. Not all of those concerns co uld be

put down to the ETP, as there were also the effects of the global financial
recession. Nevertheless, I expressed those concerns to T I E.

987.

A lot of these issues came about because things did not go to plan. A lot

of that could not have been foreseen . A good plan was put in place fairly
quickly to address these concerns . There was a general notion that there

would be disruption, but the extent of it was much greater than it was

originally thought because of the disputes that were going on over the
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lnfraco. As co u ncillors, many of us were as involved as we could be at

this stage with all these traders coming and giving us their views .
988.

Most of the compla ints at this point directly related to TIE as the project

manager, a nd the core of the complaints was that the project was not

being managed properly because work was not being done. Things were

taking much longer than had bee n expected a nd there were issues with
communication from T IE. It was probably around this time that

communications became much more coordinated between the Council

and T IE. There had been a bit of a disjointed approach because, for

example , street closures are the business of the Council but streets were
closed because T I E's programme said they should be. Things, as a

result , gradua lly evolved into a more coordinated system.
989.

I n terms of whe n streets were closed, hoardings and fences put up and

signs for the Open for Business strategy put up, there was a division of

responsibilities. It was the l nfraco's responsibility to keep the sites clean

and tidy but I think it was a combination of the Co uncil a nd TIE who put

up the notices . The Council realised they had to take a lead role beca use

of the complaints to councillors. The two sides did come together, though
it took some time to i mplement.

990.

The IPG note (at para 984 above) refers to a "single Communications
Plan" needing to be developed. There was a more co-ordinated approach

from this time on, though 1 do not remember seeing the plan itself if one
was developed.

991.

Regarding who was responsible for communicating with councillors in

relation to issues raised by the ETP, eventually it did become clear

though in most cases my contact was with the Council Officers. It is now

clear that there were difficulties behind the scenes with people working

together across the organisations (see at para 971 above).
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Mitigation
992.

An email was sent by Leanne Mabberley (CEC Communications) to

councillors, including me, on 1 6 May 2008 (CEC01 231 803) . This email
discusses disruptions to the Leith Walk businesses and the steps that
CEC was proposing or taking to address these.

993.

Leanne Mabberley's email provides a list of some of the measures that

the Council was taking in relation to the works, including business rates

relief , business support schemes, information boards and refunds for

permits. The issue of permits for tables and chairs was a big one, as

people had to pay a fairly substantial amount to put out chairs and tables

and obviously, these were not being used. There were also other

measures like the Edinburgh Tram Ambassadors, whose job was to
spread information. There were also steps taken to ensure that work
sites we re left more presentable.

994.
995 .

The steps taken varied over time. From the Council's point of view, I think

we listened to what the various groups were asking for.

I can recall very clearly that sometimes t he messages produced by TIE,

in this respect, were not as effective as they should have been. I

remember posters whose messages were ambiguous ( "Get Around
Edinburgh"), ill-judged ("Get up to Speed") or which seemed to feed into
or reinforce key critical messages about the ETP (ie posters seemingly

targeted more at tourists than locals).
996.

The Open for Business Strategy was really to try and encourage as much

footfall in and around city businesses as possible. To take Princes Street

as an example, there was an effort to ensure that people knew that the

businesses were still operating as usual (even if you could not take your
usual bus or route into town). It was to encourage both residents and

visitors to not stop coming into Edinburgh because of the ETP. The
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strategy included things such as window dressing, the tram information

boa rds and also , on routes into the city, info rmation about how you could
get into the centre and where you could get to . It was reminding people

that you could still get into Edinburgh even if it did not look particula rly

open for business.
997.

I think TIE probably misjudged both the length of time and the level of the

impact that the work was having, particula rly in Leith Walk. 1 do not think

TIE fully app reciated just how disruptive the ETP was going to be, and

they p robably did not foresee how these separate traders came together

and made very forceful cases at public meetings and in othe r forums.
998.

It was always apparent that there was going to be lot of disruption and

that things would have to be done to try and alleviate the effect of it as

much as possible . However, it was only over time that the various

schemes were fully developed . I think that, until people saw just what

was happening, it was really quite difficult to imagine just what effect it

would have.
999.

Some of the businesses compla ining were very new, and it was at a time
of global recession. Some of them may have been businesses that would

not have succeeded in any event. I can think of one shop in Shandwick

Place, which opened when there we re already heavy disruptions. The

owners knew what they were letting themselves in for, the re was a lot of
similar competition in that area and the shop disappeared very quickly.
That is not to detract f rom the se rious effect on many businesses.

Compensation Schemes
1000 .

There were a number of steps put in place to mitigate and compensate

businesses in Edinburgh . These included Ratings Relief, the Small
Business Support Scheme, the Discretionary Rates Relief Scheme and

othe r measu res such as the Open for Business strategy (at pa ra 996
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above). A number of those measures are discussed in an October 2007

email exchange between myself and the head of Edinburgh's Federation
of Small Businesses (Graham Russell) which was also copied to T I E

personnel (CEC01 507257). This exchange included a suggestion , by
Graham Russell, that the savings being reported by T I E (of £47m) be

channelled into further support for affected businesses.
1001 .

In terms of rates, this was not something that was really within the

responsibility of either the Council or of Tl E. This was the responsibility of

the Assessor of Rates, who has very strict, specific guidelines to apply

and is quite limited in what he can do. You might feel very sorry for
someone, but if the business' circumstances did not fit w ithin the rules

then there was very little that could be done . Graham Russell mentions

meeting with the Rates Assessor in his email of 1 November 2007 .
1002.

I cannot recall the exact details of the Small Business Support Scheme.

In outline, there had to be a relationship between the business and the

works. Initially it only covered businesses who had works rights outside,

but this was later extended to those within a certain distance of worksites
( 1 00 metres or 1 00 yards). This business would have to demonstrate

their profits had been adversely affected by the reduction in footfall. They

would have to produce figures and show that the reduction was a direct
result of the works. The effect of the 2008 recession on businesses made

this more difficult. There were also some cases, such as a furniture

retailer in Leith, where it might be doubtful whether the impact was that

great as there were not purchases made based on passing trade.
1 003.

The scheme was funded o ut of a heading in the budget that T IE operated

under. This budget included an amount that was to be put towards

helping other businesses. TIE had looked at what had been provided in

other schemes (Dublin, Nottingham and so on) and they claimed that this
scheme was more favourable.
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1004.

In terms of the savings of £47m and the reallocation of that money to

compensation, as mentioned in Graham Russell's email (at pa ra 1000

a bove), one can consider whether public expectations of the project's
budget and compensation scheme were misguided.

1005.

The £47m in savings referred to here were not savings as such. My

understanding is that this represented the 'headroom' within the overall

funding envelope of £545m - the difference between the £545m and the

then Line 1a cost of £498m. I am not sure where Graham Russell got this

figu re from, but probably from a Council repo rt. It would be premature for

anyone to be talking a bout savings at this point.
1006.

We tended to refer to the range of measures put in place as a "business
support scheme" rather than a compensation scheme. That was because

the main fo rm of business support was provided by the Open fo r
Business strategy. We also provided suppo rt through this marketing

strategy for the city t raders. There was also later an 'enhanced support

scheme'. I cannot remember the exact detail of this but it involved more

finance, a widening of the 'Open for Business' programme and

appointment of town centre coordinato rs in City Centre, West End and
Leith Walk (Graham Russell was later appointed to one of these posts). I
know that it provided mo re support.

1007.

Tl E claimed that the range of steps they had ta ken was the best scheme

of its kind, and no other tram project had matched it. However, perhaps

no other tram project had failed to communicate the time that would be
taken to do some of the work and that was the element that was so

upsetting to people. I do not know what else was considered other than
these measures. Many of the measures taken evolved as a result of

emails and discussions with the traders themselves.
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1008.

In the aftermath of the Mar Hall Mediation (from March 2011 onwards) , I

believe that the repo rting did include additional measures that were going

to be taken. I cannot recall what was involved and what steps were

taken.

Communications with businesses - Leith Traders
1009.

An email, dated 30 November 2010, was sent to some councillors
(including myself) by the head of the Leith Business Association ("LBA").
It sought a number of things, including:

1 009.1 Reinstatement of the road layout, crossings and trees;
1009.2 Assurances in respect of future TROs;
1009.3 A new compensation package to assist traders irrespective of
their size or rateable value.

1010.

I do not recall what was done in relation to this email. This came at a time

when the emergency motion for mediation (at para 687.3 above) was

being considered. Given the stand-off between the lnfraco and T I E at
that point , I doubt whether there would have been immediate actions.

10 11.

There were quite a lot of reports coming to Council regarding what help

was being given. There was a general understanding that concerns were

legitimate. The last thing we wanted was to lose all support for the ETP

because of people having to put up with situations where the roads were

all dug up, left in a mess and no work was actually being done. I

personally contacted Tl E on many occasions to try and ensure that

communications improved and that people were told what was

happening. We also tried to ensure that the impact on pavements and

streets was minimised. It did not always work well. At one stage, notices

went up in Leith Walk saying "Shandwick Place is open for business".

They put the wrong notice on the wrong fence.
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10 12.

Council Officers did attend some of the meetings with groups like the

1013.

I do not know how the reduced scope of the line was communicated to

LBA or groups representing the city centre a nd the West End.

the businesses in Leith. There was some enthusiasm that the utilities had

been

comprehensively

redone.

In

general,

there

was

great

disappointment that the tram was not going down Leith Walk because
there had been disruption with nothing to show for it.

Calls for a referendum
1 0 14.

There are minutes of the meeting of the T I EC on 6 May 2008, which I

attended (CEC01241182). That meeting received a deputation seeking a

referendum o n the ETP and other transport projects (at item 5, pg 2).
101 5.

I attended that committee meeting as the Council Leader (and Deputy

Leader) is an ex officio member. This allowed us to keep an eye on what
was going on. I tried to attend a lot of committee meetings as Council

Leader, as it was important to have a good ove rview of what was

happening in all the areas of the Council. While you can get some idea of

meetings from the minutes , it is not the same as actually being there and

getting a sense of its atmosphere and how the Convener handles

matters.
1016.

This was not really a fo rmal call for a referendum - it was simply a

deputation from someone who came along to a lot of meetings. The
referendum request also covered more than just the ETP, and inc luded

other projects like EA RL. A formal request would have had to have come
through a motion or an amendment from a political group at a Full

Council meeting.
1 017.

There was a more serious request for a referendum by the SN P later in

the process, in around June or July 201 1. I think they were running out of
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'empty' amendments they could make to tram related decisions. It was

not long after the Mar Hall discussions, and there were options which

came up over a short period of time as to where the ETP was going to go

to or whether it was going to be terminated altogether. The SNP did not

expect it to gain suppo rt - I think they would have been absolutely
horrified had the request been accepted.

10 1 8.

It was not the right time to have a referendum , and referenda are

extremely expensive. The 2005 Congestion Charging Referendum (see
at paras 1 54 above) had taken ten months to run. The CEC Chief

Executive was asked abo ut the cost and timescales required. By 201 1, it
would have involved, from memory, around £750,000 and would have

required a few months to carry out. This was a lot of money, and it was

too late as it would have caused even more delay. Also, of the 58
councillors in office at 2011, 46 had stood o n pro-tram manifestos.

Costs overruns and consequences
Awareness of and reasons for the overrun
1 0 1 9.

It is difficult to remember exactly when I was told or aware that there

were likely to be sig nificant cost overruns. The 1 May 2008 Council report

to the Full Council (see at para 343 above) did inform us that Line 1 b

(Roseburn to Granton) was under threat because of adverse movement

in the cost and, by April 2009, Line 1b had been postponed due to the

econo m ic conditions and funding constraints.
1 020.

Although at that point the ETP was still within the £545m funding

envelope, it was becoming clear that this was not going to be the final

figure. By the time of the 24 June 2010 Full Council meeting (see at para
630 above), it was clear that Line 1 a could not be delivered with the
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£545m funding. My awareness of that would have come through briefings

prior to the Full Council meeting.
1021.

With hindsight, and possibly for quite a long t ime prior to that June 2010

meeting, there were inter nal discussions making it clear to some people

that costs had overrun. Despite this, the councillors were still being told in

many of these Council papers that the project was still within the funding
envelope.

1022.

We always knew there was some uncertainty on the costs, despite the

fact we were being told it was a fixed price contract. The overrun started

with the utility diversions, which cost more than originally planned as the

scope vastly increased. The Princes Street standoff and the resultant
PSSA also put the price up considerably. All of the disputes that took

place increased the price. It was a combination of multiple things that

brought about the overrun in costs.
1023.

My understanding of how the overrun arose evolved over the course of

i
i

the project. Different reasons were given for it at different times and the

ones I have mentioned are the general ones I understood to be

responsible.
1024.

The ETP was not helped by the global economic downturn at that time.

There was also the fact that, between 2010 and 20 11, the city

experienced horrendous winter conditions which brought the project to a
total standstill. These were the worst winters in a very long time, with

Edinburgh under snow and the ground totally frozen and unworkable.
This would have impacted on the costs.

1025.

At the core of it all was the fact that the lnfraco entitled the Contractor to
a lot more money than we had originally thought had been agreed.
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1026.

Befo re the Mar Hall Mediation, I would say that we were probably not

kept properly informed of the risks of cost overrun. In terms of the risks,

we were told that everything had been taken into account. I do not think
we were ever specifically told that it would probably cost more. The cost

overrun and the curtailment go together, because the curtailment meant

the Council was getting less line than had been planned for a certain sum

of money.
1027.
1028.

The figures that were worked out during t hat mediation process (resulting

in the Settlement Agreement) were much more clearly fixed.

I think most councillors probably felt like I did ; it became clear to us as

time went on that the fixed price cost contract was becoming less and
less fixed and it became quite clear that the risk was increasing. We were

told once the £545m funding envelope had been breac hed but I do not

remembe r getting any papers or reports prior to that detailing the risk of

ove rrun or its extent. I do not know whether that was because nobody

knew or because those that knew did not wish to share that information

with us. Some financial figures were confidential in that, if the Council
had broadcast publicly that it thought the project was now going to cost

another £100m, the Consortium would have taken advantage of that
information.

Financial consequences of the overrun
1029. There was a lot of consideration given to how t he additional money that
the Council had to put in after the Mar Hall Mediation would be found.

There were presentations and reports to Council and external advice
from various consultants. Some consideration was given to leasing the

trams to other operato rs . A bond issue was considered, as bonds had

previously been used by Councils for projects. This had not happened in
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Edinburgh for a long time , if at all . We always knew that there was not

going to be more Scotush Government funding.
1030.

Every option was analysed to determine the effect that it would have on

the rest of the Council's finances. Borrow ing through the prudential

framewo rk was seen as the ma in option due to its favourable rates

compared to the open market. It was always intended that the revenue

cost of borrowing would be paid for from the ETP itself. There was a lot

of thought g iven to the Council's financial strategy , and the Council
Officers involved would be look ing very closely at the effect on revenue

expenditure on borrowing. The August 2011 report (see at para 800

above) involved discussion of the Settlement Agreement and a great deal
of information about the various options. By that point it was clear more

finance would be needed.
1031.

As councillors, we were told by the Council Officers responsible that the
Council's revenue could bear the borrowing and that it was containable

without any detriment to services or to other projects.
1032.

In figures for 20 14, the re is a revenue cost of £5.8m to cover the

additional capital expenditure of £231m. I believe this is considerably

lower than was thought due to changes in the Treasury Management

Strategy , which varies from year to year. This revenue impact is not

eno rmous in terms of the Council's overall budget.
1033.

Regarding whether there was any specific capital outlay or expenditure

that was cut as a result of the funding of the ETP , it is possible but I
cannot remember anything specifically. Capital projects might, quite

often, be delayed because of unforeseen capital pressures such as, for

example, emergency or unexpected major repairs to schools. I do not
remember, however, hearing that spending on the ETP would have a

negative impact on another Council project. There was also the effect on
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finances that termination might have had (including the unavailability of

prudential borrowing for termination) as I have already discussed (at
paras 792 - 793 above).

1034.

A service to Haymarket was never going to make a profit and would

continue to be a drain on Council finances every year. After a period of
possibly around ten years, a line to St Andrew Square/York Place would

gradually start making a profit. Obviously, it was never going to be as
profitable as a longer line to the waterfront.

1035 .

The SLD Group , when in administration, was always adamant that

Lothian Buses would not suffer as a result of the ETP and Lothian Buses

would not have to finance the tram on an on-going basis. Based on the

figures, the tram was always ex pected to become independently
profitable.

1036.

It was always expected that there would be an o perating profit for TEL.

In August 20 1 1 , reports and presentations on possible future funding

arrangements identified the TEL Business Plan, amongst others, as a
source of revenue for the additional borrowing that it was known would

be needed.

Other consequences
1037.

One major consequence of the ETP was the harm to the Council's

re putation. At the end of the day, because the Council was the promoter

of the project, its reputation was harmed by the fact that the project was

not delivered on time, on budget or to the extent projected.
1038.

The delay in the start of operations meant that a profitable service could

not be in place as quickly as had been hoped. There would also have

been an impact on waterfront developments due to the curtailment of the

line . However, there was also the impact of the global recession. The
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delay probably has not helped development of some of the key areas in
Edinburgh. There have been both economic and social consequences.

1039.

The consequences for my co nstituents in the Gyle area were more

limited than those for other areas . Councillors in the Leith wards would

have seen more disappointment caused by the upheaval assocrated with

the ETP with the only benefit to show for it being the utilities work rather
than having a t ram at the end of it.

1040.

During my time as Council Leader, I was heavily involved in the

economic development side of the city. Every effort was made to try to

draw businesses in, and the tram was a selling point for that. That may

have mitigated some of the overall social and economic rmpact on the
city.

1041.

Regarding the extent to which t he shortened line resulted in the ETP

failing to meet the objectives and benefits set out in the Final Business

Case, the curtailment meant that there was a lower benefit-cost ratio.

Part of the FBC, I believe, was that there would be enhancement of

areas like the Leith Waterfront and the West Edinburgh development

area. Some of those developments were slowed or lost due to the way

the ETP proceeded. There was less benefit to retail in some parts of the

city than what we had originally hoped for.
1042.

There were general benefits from trams, particula rly their environmental

usefulness in attracting people onto public transport and out of cars. In

every city that has introduced trams , it has been proven that trams draw

people onto public transport in a way that buses do not. In most places ,
this has resulted in less air pollution in city centres due to the reduction of

cars. I believe that there have been some studies on the Edinburgh

Tram, and that it does seem to have that same impact in attracting

passengers who would not cons ider going on a bus. Some of the general
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benefits, like this environmental effect, have still been realised but there

has been a lower benefit cost ratio in so me areas and they have
obviously lost out.

1043.

I do not think the failure of the ETP to be delivered as originally hoped

has had a negative effect on the development of public transport in
Edinburgh. We, as councillors, always believed that once the trams were

in place people were going to be happy with them. That thought kept us
going through much of the project, and I think has proven to be the case.

We still occasionally have criticisms , from bloggers and others, damning

the whole idea of trams but I think , in general, most people are quite

happy that the trams are there and running. I am still frequently
app roached by members of the public telling me that they are glad we

continued with the project and that , while they were initially sceptical ,

they now think the trams are wonde rful. I think the public perception of

the trams is now diffe rent: people like and use t hem now they are in

place. The tram detractors will fade away.

Final Comments
1044.

I provide some final comments below to summarise my experience of

and final thoughts on the ETP

Reasons for failure of the ETP
1045.

It is wo rth bearing in mind that, in the context of public infrastructure

projects, the ETP was by no means the wo rst or even particularly

unusual in experiencing cost and time overruns. There are numerous

other examples, including the Scottish Parliament Building , the Dublin

t ram system , the Skye Bridge and the new Forth Bridge. That is not to
say that I want to excuse what happened with the ETP . Certainly there is
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an opportunity to learn lessons from it and hopefully the Inquiry will find
out what the main reasons for the failure actually were .

Background reasons
1046.

T here were a number of background reasons making it difficult to deliver

on time and within budget :

1 046. 1 Technical factors that were related to the ground conditions a nd

to discoveries underground, particularly when they were digging
the utilities trenches.

1 046.2 Economic factors such as the global recession (from 2008
onwards).

1 046.3 Environmental factors, such as the weather conditions.
1 046.4 National political factors, in t hat - at t he start of t he project and
during t he utilities diversion - work was put on hold. This was
w hile the SNP decided, at a Scottish Government level, whether

to commit to the project.

1 046. 5 Local political factors within the Council (though I would not put
great emphasis on these). T here were parties playing political

'football' with the ETP, in 2011 in pa rticular. I do not think it

affected t he timing or the budget of the ETP , but it was politically
difficult for the SLD members of the Administration. Pa rticularly at

t he start of t he coalition administration, we had to spend
considerable time keeping our SNP Coalition partners on board
so as not to block progress.

Main reasons
1047.

Those are some of the background reasons but I a lso think that there
were larger, principal reasons. T hese main reasons were related to t he
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infrastructure contract, TIE's management of the contract, the behaviour

of TIE in general and TIE's relationship with the Co uncil.
1048.

With hindsight, there was possibly a lack of oversight of the project from

Council Officers and from TS. There may not have been the r ight
relationship between TIE and the Council from the beginning of t he ET P .

1049.

The infrastructure contract, which I think is at the core of the problems,

appears to have been unworkable, deeply flawed and unfit for purpose . It
was sold to councillors as 'fixed price', but it was not. We were told that

risk had been passed to the private sector, but it had not been - at least

not to the extent w e had been led to believe.
1050.

It has been suggested that the Consortium bid unrealistically low fo r the

lnfraco contract, knowing they would be able to exploit loopholes in the

contract to get more money. In doing this, I would not put any blame o n

B B and Siemens because t hey were doing what they should have been

doing as private compa nies - making profits for their shareholders while

delivering on their reading of the contract.
1051.

I do not think that the Consortium behaved impecca bly, but my

impression was that they did not have much respect for TIE's behaviour.

This caused or encou raged them to reach the standoff sit uations that

they did.
1052.

It could have been that the lnfraco was just drawn up incompetently by

people who were not skilled enough to do the job, or there is t he
possibility t hat there were people even within TI E who knew the contract

was flawed but still sold it to us as a fixed p rice contract. This comes from

hindsight and from Richard Walker's comments to me about a
'Gentleman's Agreement' with the then TIE Chief Executive.
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1053.

With hindsight, the possible incentivisation of certain TI E Directo rs and

employees (Richard Jeffrey's comments in 2010) raises concerns, which

were shared by others (such as Nick Smith, one of the Legal Officers),
about the p robity of decisions that were taken.

1054.

In essence , on the infrastructure contract side , it was a flawed contract

which just was not suitable and certainly, as councillo rs , I do not believe
that we had any inkling of this at the time. We relied on the fact that we

were told this was , in essence , a fixed price contract and the risk h ad
been contained o r that the cost of the risk had been transferred to the

p rivate sector .
1055.

The other side of the problem was the way in which TIE actually

1056.

It seems that the re may have been an initial issue in that Tl E retained

managed the lnfraco (albeit that it was a flawed contract).

DLA to advise them on disputes arising out of a contract that DLA had

drafted. D LA were giving advice to both the Council and T IE on how the

contract worked. On the DRPs, it appears that we were being given very
optimistic stories by TIE about how disputes were being resolved.

1057.

lt is now clear that a number of Council Officers (such as Nick Smith and

Marshall Poulton) had issues with how T IE was actually p roject
managing the contract.

1058.

While TI E was set up in 2002 as a delivery mechanism fo r transpo rt

projects, it may not have been the appropriate vehicle for delivering

these. Adve rse comments from some of the Council Officers (information
that only became available to me through this Inquiry) suggest they did

not believe Tl E had the capacity to do what it was set up to do, They

believed there was both a lack of competence and a lack of openness
with the Council , with Council Officers feeling ignored or sidestepped.

These criticisms seem to date f rom late 2010 (around the time of the
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emergency motion to consider mediation) and 1 am not sure to what

extent doubts and criticisms about TIE had been present before. In
general, it seems that the 'one family' approach that prevailed between

TIE and the Council was a very one sided one.
1059.

It seems that the Council, in terms of both the Council Officers and,

through them, the councillors, were too trusting of TIE. Both thought T IE

had the requisite capacity. With hindsight, ove rsight was inadequate -

partic ularly in the early stages when the lnfraco was being drafted. The

general feeling was that the Council Solicitor and legal officers did not

have the right experience in that field.
1060.

After mediation, all the problems with the running of the project were

essentially resolved. That leads me to think that TIE was a bigger part of
the problem than I had thought prior to their liq uidation. The information
that councillors got was not up to date or as accurate as it should have

been. I suspect that was because Council Office rs were not adequately

informed by TIE. Council Officers legitimately had to make decisions

regarding whether, under what circumstances and what to tell

councillors, based on the evolution of a situat ion.
1061.

There were so many issues raised around the confidentiality of the ETP

that we never had a full picture of the issues involved. Even with fuller
and more complete information, it is d ifficult to say whether it would have
impacted on the strategic decisions that we made.

1062.

Much has been made of the decision of TS to take a backseat in the

running of the ETP. While others have been critical of this, I believe that
once the grant had been made this was TS' decision. It is impossible to

judge whether it was correct. Presumably TS had sufficient confidence in
T IE to deliver the project, because otherwise I would have expected them

to warn the Council that that was not the case.
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Avoiding these failures
1063.
1064.
1065.

In terms of avoiding the failures of the ETP , I believe there are a number

of things that would have helped.

I think that the project needed a better contract and better management

of the contract by a trusted and expe rienced delivery body .

The p roject also probably needed simpler governance , as it was difficult

to understand what it was all about. There needed to be fewer layers

between the delivery vehicle and the oversight of the project .
1066.

While it is not a suggestion for avoiding failure, there does need to be a n

understanding that failing t o deliver on time and o n budget is not always

unexpected. The re will a lways be some unforeseen circumstances in a

p roject, and there will always be those who try to damage projects by
criticising them f rom the side-lines. While this may not affect the delivery

of the project, it certainly affects the atmosphere aro u n d it.
Other comments to the Inquiry
1067 .

I have found it difficult to recall many of the details sought about the ETP,

so my answers all come with a 'health warning', and it is possible that

there is further information that could have been included in this

statement. Eq ually, the ETP was o nly one of a huge number of items that
I had to deal with as the Council Leader of a large capital city like

Edinburgh. I was not on a ny of the relevant boards (TI E, TEL and the

TP B) so there is a certain limit to what I knew.
1068.

Above all, there needs to be a n u nderstanding of the respective roles and

responsibilities of councillors and Council Officers - which I do not think
has been fully understood. Councillors are not Council Officers, and they

are not and should not be involved in daily operations. While we have a
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democratic system of local government, there does need to be that
differentiation between a councillor's role and a Council Officer's role.

1069.

I confirm that the facts to which I attest in this witness statement,

consisting of this and the preceding 279 pages are within my di rect
knowledge and are true. Where they are based on information provided

to me by others, I confirm that they are true to the best of my knowledge ,
information and belief.

Witness signature
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