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The Edinburgh Tram Inquiry

Witness Statement of Andrew Mayhew Holmes

Statement taken by Gordon Mitchell, 3, 4 and 5 of May 2016.

My full name is Andrew Mayhew Holmes. | am aged 69, my date of birth being|jij
I \ly contact details are known to the Inquiry. | was the Director of City
Development for the City of Edinburgh Council between 1999 and 1 April 2008.

Statement:

INTRODUCTION

1. My original degree was in Civil Engineering from Leeds University during the
1960s. | started work with Edinburgh Corporation around the end of 1972. |
took a Master’s degree in Transport Planning in 1975 at the University of
Newcastle and then came back to Lothian Region. | then moved away from
conventional civil engineering and certainly, personally, | had relatively little
experience in contract matters. | moved more into the local authority context
of general technical management and became Acting Director in the City of
Edinburgh Council (CEC), before becoming Director in 1999. Part of the job
was trying to ensure sufficient expertise within the Department to give
sensible advice. My main duties and responsibilities were planning, economic
development, transport, property, emergency planning, building regulation
and various other minor things as well as facilities management of the

Council’s offices.
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In relation to the remit of Edinburgh Tram Inquiry, | was the Director in CEC
responsible for transport, the initial development of the project and for a
period. | was the tram monitoring officer and the person responsible for the
majority of the reports to the council on the project. | was a member of the
Tram Project Board, the Chief Executive of CEC'’s Internal Planning Group
(IPG) and the CEC/TIE Legal Affairs Group from September 2006 until
shortly before | retired on 1 April 2008.

Prior to the establishment of Transport Initiatives Edinburgh Ltd (TIE) the
development proposals were done by staff in my department. The Head of
Transport was Keith Rimmer and there were various other managers such
as Barry Cross who was the person responsible for preparation of most of
the Parliamentary material. The Head of Transport reported directly to me
and others would report through the Head of Transport or the Head of

Planning for planning related issues.

At the time, through all of this period, the city was growing rapidly; the
population was growing faster than projected anywhere else in Scotland.
There was a huge financial sector with two of the world’s top ten banks at
that time having their headquarters in the city and there were growing
problems of traffic congestion and accessibility. The main development
areas in the city were relatively poorly served by transport networks, by
road connections and because of a combination of all these factors it was
felt to be necessary to recommend a tram and this view was taken by quite

a number of other UK cities at the same time and still is.

There were individuals who championed a tram network. There were a
number of interests right across north Edinburgh, industry, commercial and
property who were vociferous champions of the tram. Under the aegis of
Forth Ports there were a number of groups put together who produced their
own reports. In terms of political groups, Labour and Liberal Democrat
administrations were in favour of the project. The SNP were opposed at
that time and the Conservatives were sceptical but then became

supporters. | recommended the project to the Council.
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6. It should be noted that we are now talking about things 15 or 16 years old
in my memory. It is obviously not going to necessarily hold out for
everything and also | am retired. My last day at work was 1 April 2008. |
have had absolutely no contact from the Council, TIE or anybody else
connected with the project since then. There are going to be huge gaps for
whatever reason for my ability to answer some of these points. The Council
has not even responded to some of my emails following the Inquiry's

contact with me.

Initial Proposals (2000-2006)

The New Transport Initiative and the creation of TIE

7. | submitted a report to Council on 18 October 2001 (USB00000228)
seeking approval to submit an application for approval in principle to the
Scottish Executive for funding for the Council's New Transport Initiative
(NTI) of which a tram system and road charging formed a part. The report
also proposed the creation of a wholly owned Council company as a
“procurement, project management and finance management
organisation”. Members were provided with an update by a report to
Council on 2 May 2002 [USB00000232]. That report appended a letter
dated 28 February 2002 from Wendy Alexander, Transport Minister, which
supported private sector involvement and the principle of an off-balance

sheet company.

8. In relation to the creation of TIE | think firstly, TIE was beyond the
management span of the relevant Council departments and its functions
could not be undertaken by the Council as a single project. Secondly, it was
quite clear that the interests of Scottish Government and the interests and
perspectives of the Edinburgh business community and others, including
Wendy Alexander, were to have a delivery vehicle which was not directly
part of the Council. It was thought that this would inspire more confidence

in the public at large. Particularly, it would be an additional issue if we were
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10.

11.

12.

13.

to seek down the line to raise money from development receipts and |
related things. Lastly it was quite clear from the Minister and civil servants
that there would be no funding for major transport initiatives in Edinburgh
from the Scottish Executive. Scottish Enterprise involvement was the only
option at that time if it was being delivered by the Council itself as opposed

to an arms-length company with a significant private sector involvement.

| think there was a feeling that the Council was not delivering and it was
also part of the general perception of local authorities at that time.
Bureaucracy would get in the way and there was not the delivery capacity

within the Council.

There was great doubt as to whether the Council, tied to local government

pay scales, could attract the right people for this type of project. This was .
an era when there was a dearth of experienced project managers and the |
Council itself had not been involved in any major capital projects. | think .'
there was a feeling of general lack of capacity within the organisation.

Hindsight is a wonderful thing that you would do things differently however,
| think if you were setting up an arms-length company then you would want

it to be an off-balance sheet company to operate in that environment.

L E———p——

To be honest | cannot remember what aff the arguments were at the time
for setting up the company. However | think the main one was that it takes
you out of the local government year on year budgeting restrictions. Setting
up the company was not actually giving blank cheques but the company is
able to be more flexible both in its spending and in how it raises its funding.
To be honest we are talking about a discussion that went on 16 years ago

and | cannot remember all the factors that were present at that time.

| think scepticism at the time was that local authorities generally, and the
City of Edinburgh Council in particular, were not capable of delivering a
project like this. This is because it was going to get mired in bureaucracy

and “we all know local governments are incompetent anyway.” (This
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14.

15.

16.

seemed to be the prevailing view in the press and a not always well
disguised view of some civil servants) There were some pretty voluble
individuals around at that time, Wendy Alexander; | suspect she would
have been heavily influenced by dialogue with the then Chairman of the
Royal Bank of Scotland, George Mathewson who had strong views on the

development of Edinburgh.

| shared the view that we needed to have an arms-length organisation. My
reasons were essentially about the ability to set up something that could
focus on the project alone. If it was within the Department, it was going to
require creation of a department or organisation which | did not think we
could create and sustain at the time.

At this time CEC had experience in trying to produce the West Edinburgh
Bus Way which fell because our preferred bidder, First Group, withdrew at
a very late stage in the process and Government were not prepared to
continue the funding of it or change what was generally regarded as an
undeliverable funding model. That was not a very satisfactory experience
and | suppose, in part, contributed towards some of the external scepticism.
Apart from that we had actually very little experience at that time in
procuring, managing and delivering major capital projects. The City of
Edinburgh Council itself had only been in existence for five years and its
predecessor, Lothian Region, had been involved in some major projects.
However, that organisation had disappeared at local government
reorganisation. Most of that organisation’s staff with major project
experience had taken early retirement or left. We felt we had very little in-
house that was capable of taking on a project of that size. We had a
number of lesser projects like flood defences and things which were within
our span and were fully occupying our staff but certainly | think the general
view was that this was just too big for our combined experience and

expertise.

The creation of TIE to deliver the projects in the NTI was a decision of the

Council and their decision was very strongly influenced by the views of the
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17.

18.

19.

Scottish Executive. As | have said it was the only way in which money was
going to come. There was an organisation, Partnerships UK, which was a
UK Government funded body intended to create a much greater
involvement for the private sector in projects. They had a pretty strong
voice with influence over both the UK and Scottish Governments at the

time.

It was envisaged that CEC would exercise control over TIE with operating
agreements and through Board membership, all of which changed over
time. |, along with the Director of Finance and the Council Solicitor,
obviously would have a major role in the input into the operating

agreements.

An update of the Preliminary Financial Case on line 1 provided by TIE to
the Scottish Parliament in September 2004 noted that, given its resources
and experience, TIE was “essentially a procuring body rather than a major
project management organisation” [CEC01868590]. | would have agreed
with that description of TIE at the time. | think that changed over time as
the project developed and moved closer to the original concept of TIE and
having project managers with experience of the sector within TIE. Part of
the difficulty was that there were other cities in the UK that were still
developing their networks at the time but were all struggling to find anybody
with any experience in the field. Certainly, there was no confidence when
appointing the project managers and consultancy project managers that
they would actually have the experience and knowledge in the field which is
why there was an attempt to bring people in and, to that extent, TIE’s

project management role | think probably developed over time.

Let us call it project development but even the procurement was very
definitely part of TIE's remit. It was a huge task and one which was well
beyond anything that the department could have coped with. The model
which TIE was seeking was to procure partners to deliver. One would have
their own individual project management structures within it through the

nature of the tender.
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20.

21.

| honestly cannot remember the dialogue at the time concerning whether
there was any consideration given to TIE, or the Council, instructing an
external expert body, such as a firm of suitably experienced consulting
engineers, to act as project managers for the tram project. When you think
that the design of the tram system was done by one of the blue chip names
in consulting engineering in the field and all the problems that came with
that, using the private sector was not necessarily taking you down any
better route. it was thought at the time that it would be done by TIE
procuring it through its partner organisations. That did not necessarily come

to fruition.

Transdev was appointed in partnership with TIE. The form of the tram
contract itself was envisaged that there would be the essential transfer of
risks and project management under the contract. That sounds kind-of
woolly and it is woolly because | genuinely cannot remember all the
dialogue and discussion that was going on. At that point in time across all
my range of responsibilities, | was probably presenting something like 30 or
40 reports a week to different Council committees and most of them were
fairly routine. However, | could not now remember the factors that were

going through my mind at the time 1 signed off.

Initial Estimates for the Tram network

22.

I am asked to comment on the various estimates for the tram project
produced between 2000 and 2004, as found in the following documents,
namely: CEC01916700 is a July 2001 Feasibility Study, produced by
Waterfront Edinburgh Ltd (a joint venture between CEC and Scottish
Enterprise, in collaboration with local businesses), which reported that a
North Edinburgh loop could be built for a capital cost of £191.1 million.
CEC01623145 is a September 2002 TIE report, “Integrated Transport
Initiative for Edinburgh and South East Scotland, a Vision for Edinburgh”,
which stated that it was possible for the northern loop and the west lines to
be built for a total capital cost of £355 million (at 2002 prices) and a south
east tram line to be built at a cost of £123 million.

Page 7 of 126

TRI00000046_C_0007

e




23.

24,

25,

CECO01190799 is a January 2003 report by Arup Transport Planning,
“Edinburgh LRT Master Plan Feasibility Study”, which estimated the total
capital cost of all three lines (ie north, west and south east) at £5627.83m
(or, if built together, £465.55m). TRS00000054 is the 2003 Preliminary
Financial Case (PFC) for line 1 (northern loop), which estimated the capital
cost of line 1 as £287.3m. The 2003 PFC for line 2 (the west line)
(TRS00000016) estimated the capital cost of line 2 as £336.3m.

In November 2003 a Scottish Transport Appraisal Guidance (STAG)
appraisal for line 1 was completed (CEC00632759) (and a further version
was produced in July 2004, TRS00000041). A STAG appraisal was carried
out for line 2 in March 2004 (TRS00018617) (and a further version was
produced in September 2004 (CEC01836749). The September 2004
update of the Preliminary Financial Case for line 1 estimated the capital
cost of line 1 as £274m (CEC00630633). The updated PFC for line 2
estimated the capital cost of line 2 as £320.9m (CEC00642799).

Any CEC reports in my name were, presumably, signed by me. | would
have satisfied myself at the time over the content. My own staff would have
been involved in all these early estimates. They were produced by various
firms of consulting engineers. They were not produced by us. These reports
would not just suddenly appear cold, | would see various drafts of them in
preparation and there would be presentations. | can remember certainly
sitting through quite a number of presentations on this and asking my own
questions at the time. They would have been noted in notebooks but they

are long since consigned to the recycling bin.

| had a PA but her job was simply to arrange my diary. It would have been
mainly transport staff who would have arranged the context of the meeting.
There were Departmental working meetings, some of which would have
had a rough action note or minutes perhaps put on the file for things that
would have been done. | would need to have access to my diary for the
years 2001 to 2004 and | doubt if that exists.
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26.

27.

28.

29.

30.

Scottish Transport Appraisal Guidance (STAG) appraisals were laid down
by Central Government as a prerequisite for obtaining central Government
funding. | honestly cannot remember when STAG came in but it was not an

unfamiliar concept at that time.

At the time, total benefits arising from a project such as time-savings and
accident reduction etc. and all, were quantifiable benefits over the cost of
the project discounted to a particular point in time that were included in the
calculation of the benefit cost ratio. There were non-quantifiable aspects
within the period in a separate “balance sheet”. Benefit cost ratios would be
calculated by whoever was doing the appraisals and the evaluations. |
would imagine that it was done by the outside consultants at the time

working with my own staff.

Contingency is a standard factor incorporated in all project estimates and in
budgets for any major project. Optimism Bias, | do notknow if it is still
called that, was intended to reflect the fact that in the early stages of the
project people tended to wear rose-coloured spectacles in looking at it and
it was a deliberate attempt to introduce a percentage factor at that stage to

reflect that things happen.

The Optimism Bias would have been applied. | think Optimism Bias is
something that you apply at the early stages of a project and it should
reduce as the project develops, risk factors are identified, and works itself
back to the basic point of contingency. That would have been done by the
authors of the reports and whoever was providing the technical input and |
do not know at what point in these particular estimates Optimism Bias

actually came in.

Members of staff in my department in some cases would do the legwork if
that is the right word. | have got to remember that because the numbers of
technical staff were so thin on the ground at the time the work would be
shared between in-house staff, agency staff and external consultants. 1 just

cannot remember who did the calculations at this point in time.
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31.

32.

33.

34.

By continuous questioning of the staff in relation to the Benefit Cost Ratios,
contingency and Optimism Bias taking place and through the presentations,
| had confidence that the figures were satisfactory. | did not think anybody
was “cooking the books” and | would like to think that | knew the questions

to make sure nobody was “cooking the books” at the time.

You have to put different estimates in the plan against each estimate and
look at what it actually was buying in terms of point A to point B. | do not
think necessarily the scope of it decreased all that much and | am not sure
at what point in this process Optimism Bias was introduced, if it was not
present at the start. Over this time, there were significant construction cost
inflation and allowances in there. In fact throughout the development of this
project one of the background factors, if you like, was construction inflation
(although, in the event, post-2008 we actually went through a significant
period of construction cost deflation). However, throughout the early years
of that decade, construction cost inflation was a particular concern and
also, | think, the concern as to why that was occurring in the UK context
when it was not necessarily occurring to the same extent overseas. It is
still a problem for the UK construction industry that you can build a railway
line or a tram system in France or Germany for about 70% what it costs in
the UK.

In relation to whether there was a general trend of estimates for the project
increasing, when you look at some of them, such as the figure from Arup,
for example, in January 2003, if all built together for £465m, that was
actually less than the September 2002 report for adding the capital costs of
line 1 and line 2 so that does not look to me like a massive difference in
cost there. Certainly between 2001 and 2004 there would have been a

significant element of national construction cost inflation.

It was an issue for UK construction as a whole that on mainland Europe it
would be possible to build a project of exactly the same nature with no
ostensible differences in labour rates or anything like that for significantly

less. There was a dearth of project management experience and it was
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partly because the UK economy has been, particularly for major projects,
so stop and start for so many years, there is no continuity. | think, again,
part of the background for all this has been the difficulty of getting good
project managers. Again, you come back to the ability of local authorities to
capture staff that are capable of doing this and the salaries that were being
paid for good project managers for major projects were considerably more
than | was being paid as a Director of a Department with over 1,000 people.
| do not cite this as a grievance but simply as a commentary on the
difficulties of recruiting and retaining staff with the right experience, Of
course, the different estimates caused me concern although | cannot have

felt at the time that the costs were getting out of hand.

The Parliamentary Process (2004-2006)

35.

36.

37.

| note that Bills for the construction and operation of Line 1 (the northern
loop) and Line 2 (the west line) were submitted to the Scottish Parliament in
early 2004 and that, in March 2006, the Edinburgh Tram (Line One) Act
2006 and the Edinburgh Tram (Line Two) Act 2006 were passed.

| have been shown [TIE00058492] which is an email dated 27 November
2003 from Graeme Bissett attaching a paper [TIE00058493] which noted
that, having explored all reasonable avenues, it was concluded that “A
substantial unconfirmed funding requirement will remain relative to each of

the two lines”.

| assume that there must have been consideration given to producing a
fresh Bill or a different STAG appraisal and draft business case in relation
to a shorter section of line that could be built within the available funding. |
think there must also have been a decision that the funding that was
available at the time was not necessarily going to reflect the funding that
would be available further down the line. | recollect that there were different
funding models discussed at that point. | cannot imagine that the Bill
Committee did not discuss this and felt that there was no impediment to its

progress. | have some experience of private legislation on other projects
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38.

39.

40.

41,

42.

43.

and other issues and | can think of Bills that were approved under this
regulation where there was little or no funding available for them. | think the
practice, in general, for Parliamentary Bills was to ensure that when you
were getting the powers, you sought the powers for everything that you
might want and, indeed, do over the life of the legislation. It is an overly
expensive and time-consuming process if you have to go back and add 100

yards.

The Bill was drafted to allow for construction of what we intended to build
albeit it had been thought that it might not have been built in one individual
piece and might have developed over time, which is not at all unusual for
major projects authorised by the Bill process. They are quite often done

incrementally as the powers allow you to.

| cannot remember anything in relation to the Bill Committee, including

who were the members or the Chair.

The Bill itself was drawn up by the Council’'s Parliamentary agents and

submitted.

Bircham Dyson and Bell were the Parliamentary agents that would have

drawn that up at the time.

It was known at the time that the available funding from the Scottish
Executive Integrated Transport Fund was going to be insufficient for both
lines. There was the possibility of changing funding from other sources and
also the possibility of integrated transport funding itself increasing by
borrowing. That possibility always exists. The purpose of the
Parliamentary legislation was to obtain powers for what we wanted and
intended to build within the life of the powers.

| cannot recollect my own thought process in relation to whether there were
insufficient funds to build both lines at the time. If you are involved in any
major project you have permanent alarm bells ringing over the availability of
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44,

45.

46.

47.

funding because funding can be fickle. It does not change in terms of the

Bill, your desire, or your need to, obtain the powers for what you intend to

build albeit, you do reflect on the fact that you might need two bites at it in

terms of funding. This has been a feature since Victorian railway promotion

by Bill.

By email dated 23 September 2005 [TRS000019610] lan Kendall sent  |foorpe
Damian Sharp a note [TRS00001962] that had been received from Senior ~ TRS00001361
Counsel and Dundas & Wilson in relation to the funding gap and “the

inflexibility of the Bills”. The background first of all is actually pretty well

stated in the report on the line 2 Bill by the Committee itself saying “the

Committee is content at this stage that the expectations of funding from

sources other than Scottish Executive are reasonable and the information

is as robust as could reasonably be expected at this point in the process”

(quoted in TRS00001962). | think | would have taken at the time that this

was a reasonable endorsement. The report points to the fact that the

financial viability of each line had to be demonstrated separately. With

hindsight we are where we are outside on the street at the moment. At that

point, the whole working assumption was that we would be able to answer

concerns about fund raising, operational surpluses etc.

The assumption was that these issues would be solved and there were
messages coming through from Scottish Government that actually the
money that was available for the tram project would be index-linked and
there was going to be scope from operational surpluses, development
receipts etc to close the funding gap. I think at that stage, there was a

reasonable confidence across the piece that funding would materialise.

If I had not had confidence at the time | would not have signed the reports

that went to the Council nor in my opinion would the Director of Finance.

There were a lot of things going on from discussions with civil servants at
the time. One of the biggest blows to financing the project was Scottish
Government reneging on the applicability of the National Concessionary
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48.

49.

50.

51.

52.

Fare Scheme. This is because there were clear assurances given, | think
from very senior civil servants. There were definitely assurances and that
may have included assurances originating from the Permanent Secretary
that, for planning purposes, we should assume that the national
Concessionary Fare Scheme would apply to the project. In any case, part
of the message was index-linking at the time.

| remember seeing a message about concessionary fares and there might
have been something along the lines of “/ might be prepared to present to
Ministers in due course the index-linking of the fund’. 1t was not dredged

out of thin air.

There was a list of top Scottish transport projects, Government funded
ones, and the tram project was number four, One would always have this
confidence that things like index-linking etc. would materialise. It was not
just a high priority project for the City of Edinburgh Council; it was seen as

a very high priority project by national Government.

The view that the operational surplus would close the funding gap would
have taken place from the assessments of the business case, revenue
projections and the rest of it that there was going to be an operational
surplus and it would be possibie to transform that through financial

engineering towards the capital cost of the scheme.

The works in relation to the scope for operational surplus to close the gap
were not done by the Council Department or Finance. We would have
looked at the cases that were made and how the financial engineering for
that sort of thing is carried out. That is something which probably would be

better answered by people like Graeme Bissett.

| have a feeling that the Council did not actually lodge the Bill
[CEC00455293] for tram line 3. The route was being protected in planning
terms. All the work was done to ensure that it had ptanning protection. |

honestly cannot remember whether or not the Bill was actually lodged.
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53.

54.

5%.

56.

57.

Something would have gone back to the Executive if it was not launched, or

it might have been lodged and not progressed.

| cannot henestly recall the purpose of the “Route Development Report,
Design Pause” produced by Faber Maunsell in November 2003
[CEC01702137].

The purpose of the “Network Effects” document produced by Faber
Maunsell for TIE in January 2004 [CEC01839544] was that the
Parliamentary Bills for lines 1 and 2 had to be separate. The purpose of this
report was to produce an accessible public document that identified the
network effects of actually running the two together — if you like to identify

the difference between the whole and some of the parts.

I cannot remember how long we estimated the Parliamentary process
would take and what came out at the other end. It was a prerequisite of the
project that it had to go through this process. | cannot remember what the
difference was between initial estimates at the time and what it

subsequently worked out at.

| would suspect that the Scottish Parliament did not consider the issues
around the line that was actually built because nobody at that time thought

we were going to finish up in that artificially shortened position.

In relation to the meeting of the Tram Line 1 Committee on 27 September
2005, [CEC02084687] hindsight is a wonderful thing. | remember Phil
Gallie and | think he was MSP for somewhere in Ayrshire. Nobody was
trying to hide anything, TIE and the Council would have been open about
the possibilities of taking things out of it but the possibilities were seen as
very small. Everyone was reasonably confident that both tram lines as
proposed in the Bills would be built which is one of the reasons for actually
doing separate Bills for line 1 and line 2 because those were seen as the

smallest building blocks at that time.
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58.

Rebecca Andrew is a very good finance officer so | would not doubt the
content of [CEC01541278], which is an email dated 18 October 2007 from
Rebecca to me and others that noted Transport Scotland’s view was that
the cost of the Parliamentary process (of £17m) was included in the total
TS grant for the tram project of £5600m. | have looked through this
document and cannot remember how the Parliamentary process monies
were treated. Duncan Fraser and | were, however, working under the

assumption that the Parliamentary grant was accounted for separately.

The October 2004 Arup Review

59.

60.

| note that in October 2004, Ove Arup and Partners Ltd, on behalf of the
Scottish Parliament, produced a review of the Preliminary Financial Case
(PFC) for line 1 [CEC01799560] (and that Arup also produced a review of
the PFC for line 2, CEC01019126). | think the starting point is that | would
not expect any technical report at any stage on any element of any major
capital project not to have caveats and concerns and the point is how those
concerns are addressed. Our conclusion was that, in general, the
approach described in the PFC was reasonable and robust. | would have
seen the reviews by Ove Arup noted above, together with TIE’s response
[CEC01705043].

I note Arup’s concern that the Benefit Cost Ratio was only 1.21. While a
scheme has to have a positive Benefit Cost Ratio, there are a number of
issues which do not necessarily appear within the cost benefit calculations.
The unquantifiables around development at Granton and the rest of it. As
regards Arup’s concern that the economic case was heavily dependent on
the benefits from one area. Granton was the principal development zone for
the City of Edinburgh at the time where population demand was being
satisfied. It was a huge regeneration project, it was not just Granton, it was
Granton and Leith taken together. As regards Arup’s concern in relation to
funding shortfalls, these shortfalls are probably covered in the TIE
response. If it had been a scheme intended simply for the relief of

congestion, say, and then all the benefits associated with the scheme
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61.

62.

would have been within the quantifiable Benefit Cost Ratio. A benefit of
1.21 is moderately healthy but so many of the benefits were seen as not
falling within the quantifiables that the basic raison d’etre of the scheme still
held.

| do not remember a significant shortfall in funding. However, they must
have been satisfied otherwise they would not have ploughed on. | or my

staff's input would be in TIE’s response at that time.

| cannot remember Arup’s concerns in relation to the risk contingency or
the risk sections in the Preliminary Financial Case but assume that we must

have been satisfied on these matters at that time.

The 2005 road charging referendum

63.

64.

A September 2002 TIE report noted that the New Transport Initiative (NTI)
comprised a number of proposed transport projects, of which a tram system
and road charging formed part and further noted that the financial strategy
for the NTI required revenue funding from road user charging
[CEC01623145]. | cannot remember the number of projects that formed
part of the NT1 but, obviously, road charging was an important factor,
particularly for things like the construction of line 3. | think that for all
practical purposes, the vote against road charging in the public referendum
in February 2005 was probably the point at which line 3 became a long-

term aspiration rather than a logical extension.

| cannot remember the consideration by CEC to the funding and
affordability of the tram project in light of the road charging referendum.
However, it would have been done by my staff and finance staff and would
have been put back to the Council and signed off by myself and/or the

Finance Director.
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The May 2005 Draft Interim Outline Business Case

65.

66.

67.

68.

69.

70.

| would have seen the Interim Outline Business Case (IOBC) produced by
TIE [CEC01875336]. It would have been a necessary milestone. | must
have agreed that the estimated capital costs of £327m (which included a
contingency of £23.73m and optimism bias of £562.64m) seemed

reasonable given the state of the project.

I must have agreed with the conclusion that either line 1 or line 2 was
affordable within the Executive funding of £375m but that a network of lines

1 and 2 was not affordable.

I note that the IOBC stated that the 30 month construction programme from
July 2007 to meet the operational date for the tram by the end of 2009 was
a “challenging timescale”. That was the assumption on the timescale at the
time. | cannot see that it would have been of significance, if, let us say, the
end of 2009 had slipped to the middle of 2010. | think the challenging
timescale of the construction period was not the top issue necessarily. It
was the desire to have the scheme up and running by a particular point in
time. If the industry comes back and says “it's going to cost you less to do it
in the 36 month timetable” instead of a 30 month construction programme,
or something like that, then fine, you would have a discussion along those

lines.

| would have imagined there must have been extensive discussion around

each of the points that were flagged up in the IOBC.

| would not like to comment on my views on the “challenging timescale”.
This is because | do not know what my view was at the time. In retrospect,
it seems to me that the timescale was driven by a desire to have a tram up

and running in 2010.

The IOBC stated that risks would be “aggressively managed”. That would
primarily be done by TIE but there would be other risks around planning
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71.

that would be aggressively managed by other stakeholders at prior

approval process.

TIE’s Chief Executive, Willie Gallagher, would have given the impression of
aggressively managing them. To be fair at the meetings of the Tram Project
Board there was constantly a concern over risk and he would have been
given a pretty hard time in terms of seeking assurances on specifics rather
than on generalities. Certainly there were things like the Traffic Regulation
Orders, or prior approvals that changed a lot of the assumptions because
they were too optimistic at the time. | would expect all risks to be

aggressively managed.

2006 Reports to Council and Draft Final Business Case

72.

73.

74.

| am shown a report to Council dated 26 January 2006 which made certain
recommendations for funding and phasing the tram network
[CEC02083547]. | believe it must have been in the second half of 2005
that | first formed the view that there was insufficient funding to build both

Lines 1 and 2 and that it would be necessary to build these lines in phases.
| should say, however, that | am inferring that as | cannot remember the

actual moment at which it occurred.

The report recommended that the section of line from Edinburgh Airport to
Leith Waterfront gave the greatest benefits and was the optimum first
phase (the capital cost of this line was estimated at £429m excluding
optimism bias, and £484m including optimism bias). Leith Waterfront was
the largest brown field development in Scotland, and would have been
served by line 1. Phase 1 was considered to offer the greatest benefits for
the reasons set out in the report, partly from the financial projections and
partly because it provided the link into what was the principal development
area. In fact, the majority of the development area in North Edinburgh
would have been served by line 1. This is what was set out in the report.
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75.

76.

77.

78.

79.

The Scottish Government would have been involved in discussions as we
went along. Whoever was liaison at the time would be fronting in relation to
decision-making. | do not know what discussions went on internally at
Transport Scotland but it would, possibly, have been Damian Sharp and

Malcolm Reed at the time.

On 7 February 2006, | gave evidence to the Parliamentary Committee
[CEC02083972] at column 1751, to the effect that “only a small element of
the total costs is unfunded” and that “within the totality of the proposed tram
network, we are confident that the vast majority of the funding is in place”. If
| said that | must have believed it. | thought that there was going to be
indexation of the Scottish Executive’s contribution and comfort that there

were development receipts that would follow on from it.

| would not have stood up in front of the Parliamentary Committee and said
something | did not believe. When you are involved in a project like this,
you have constantly got concerns and you are constantly seeking the
information to allow those concerns to be alleviated. They are never

eliminated they are only alleviated.

| was constantly questioning all the staff within the finance and transport
departments under the Head of Transport. Subsequently, | would have
been attending their own internal meetings where they would have been
discussing this. Some of them might have been minuted meetings. | cannot

recall which ones were minuted.

| cannot remember who was actually acting as my principal drafting arm for

the evidence that | gave to the Parliamentary Committee.

As | mentioned previously, we were confident that the funding was
achievable in relation to extra income from tram-related development and
receipts rather than from council tax. We were constantly satisfying the
Director of Finance on documents as to where the development receipts
would come from and other contributions. However, the Council was cash
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80.

81.

82.

83.

strapped, always has been, and always will be, and there was very little
room for manoeuvre in terms of making up additional sums. It is important
to remember that assumptions on development receipts were formed

around the development climate present at that time.

By joint report to Council on 21 December 2006 {CEC02083466] myself
and Donald McGougan sought members’ approval of the draft Final
Business Case. The report noted that the estimated capital cost of phase
1a (Edinburgh Airport to Leith Waterfront) was £512m if built alone. The
report noted (para 4.28) that the most significant risks affecting the timeous
completion of the project within budget were (1) the advance utility works,
(2) changes to project scope or specification, and (3) obtaining consents
and approvals. The report further noted that to maintain control over the
capital cost of the project the following actions were required, namely,

(@) enabling works, including utility works, should be authorised to proceed
on a timetable that would not disrupt the main infrastructure programme,
and (b) negotiations with bidders should continue with a focus on achieving
a high proportion of fixed costs in the final contracted capital cost.

| could not honestly say where the information in the report to Council on
21 December 2006, came from. However, it was my report so | must have
agreed with the most significant risks identified there affecting the timeous

completion of the project within budget.

The BCR of phase 1a was only 1.1 which was low because of the then
proposed Edinburgh Airport rail link. I think it transpired it was becoming
more and more likely to be cancelled and would never be built and it was
an extremely healthy benefit cost ratio (of 1.58) without it. The current
Edinburgh Gateway bears no relation to the earlier project for a rail link and

indeed provides additional revenue to the tram.

Meetings of the Tram Project Board were pretty hard meetings. It was not
just a bunch of people sitting in a room and rubber stamping things. There

was constant and aggressive scrutiny of everything. We must have been
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84.

85.

86.

87.

content, | must have been content and Government must have been
content about the messages that were coming back, or sufficiently content
not to throw our hands up in horror. It was never at any stage an easy
project and | think we were, in hindsight, clearly getting overly optimistic
responses back from the likes of Willie Gallagher as to which way the costs

were moving.

| would not have been expected to have gone through, nor would | have
had the necessary expertise to go through, the capital costs estimate for
phase 1a in the December 2006 draft Final Business Case
[CEC01821403]. My own staff who were working with or embedded within
TIE would have had an input into that as would some of the finance staff. |
would have relied upon their advice on that. | cannot recall whether the
estimate of the capital cost was considered afresh at the time of the 2006

draft final business case.

The draft FBC stated that TIE had determined, in consultation with
Transport Scotland, that no allowances for Optimism Bias were required in
addition to the 12% risk allowance (para 9.12). At that stage, you would
have expected the project to have been sufficiently well defined and the
cost estimates to have been sufficiently refined that you were in the field of

contingency rather than Optimism Bias.

| am referred to the evidence of Barry Cross to the Edinburgh Tram (Line
One) Bill Committee on 7 February 2006 where he stated that “Optimism
Bias was very much an insurance” [CEC02083972] at column 1771. He,
however, would not have expected a project that was, at the time, seen to
be so close to contract letting, to continue to contain a large allowance for

Optimism Bias, as opposed to a fairly healthy but fower risk contingency.
| am not aware of which individuals in TIE and Transport Scotland agreed

that no allowance was required for Optimism Bias in addition to the 12%

risk allowance. | would have known at the time, currently | do not know.
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88.

89.

90.

91.

I do not recall whether it was a factor, as | have said, that there comes a
point in the whole process where Optimism Bias disappears and is

replaced by a normal contingency allowance.

I am not aware of any discussions to the effect that including an allowance
for Optimism Bias (in addition to a risk contingency) would have resulted in
the total estimated cost for phase 1a exceeding the available funding, nor
am | aware of any discussions to the effect that had an allowance for
Optimism Bias been included the BCR is likely to have fallen below 1.0.
Had the BCR fallen below 1, however, that would probably have been the

end of any Scottish Government funding.

| am shown an undated letter from Donald McGougan to Mrs Polson
[TRS00010181], replying to her letter of 29 November 2006
[CEC01722540]. In his letter Mr McGougan refers to having carefully
reviewed the draft Final Business Case and its Optimism Bias assumptions,
and having jointly, with myself, recommended that the Council approve the
draft Final Business Case. Donald and | would have done the review in
conjunction with the same small group of staff internally so, yes, | would
have to agree with what was in his letter to Mrs Polson as far as | can
recall. At the time, my conclusions would have been the same as those of

Donald McGougan.

| am also shown an email dated 5 December 2006 from Alison Bourne
[CEC01762658] relating to the Business Case and which asked what level
of Optimism Bias had been applied. Mrs Bourne stated, “Bearing in mind no
fixed design...this opens the proposal to risk and | feel that the level of
optimism bias applied should be fairly high™. | obviously did not agree
because | felt that the design had proceeded to a sufficient state to remove
that.
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92.

93.

94.

Alison Bourne was a constant correspondent and she was also the wife of
one of my own engineers who had a peripheral involvement in the project

which caused quite a lot of internal angst and difficulties for him.

You would expect the draft Final Business Case to be produced before any
contract bids had been received and, while no prior approvals and consents
had been obtained, they did not appear to carry significant elements of
financial risk with them. There were timescale risk issues but they cropped

up later on.

| am asked about the official guidance available at the time in relation to
risk and Optimism Bias. | would have read, at the very least, the relevant
sections of the Department of Transport’s Guidance. | note, for example,
the Department of Transport’'s Transport Analysis Guidance on “The
Estimation and Treatment of Scheme Costs” 2006 [CEC02084255] and
The British Department of Transport’s Guidance on “Procedures for Dealing
with Optimism Bias in Transport Planning [CEC02084257]. | also note, Mott
MacDonald’s Review of Large Public Procurement in the UK
[CEC02084689] and the STAG Guidance issued by the Scottish
Government 2003 (updated 2005) [CEC02084489]. | cannot recall ever
going through the entirety of HM Treasury's 2003 Green Book but | must
have done at the point when it came into use [CEC02084256].

The Procurement Strategy

95.

96.

We understood that the purpose and aim of the procurement strategy was
best value and risk minimisation. We would have had an input into the

procurement strategy at the stage that it was decided upon and we would
not have reported to the Council in December 2006 without having had an

input into it.
The procurement strategy included obtaining a fixed price for the

infrastructure contract with substantially all construction risk being

transferred to the private sector (see, for example, the September 2004
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98.

99.

100.

updated Preliminary Financial Case, [CEC01868590, page 10], and the
December 2007 draft Final Business Case, [CEC01821403], pages 16 and
97). My understanding of the importance of achieving a fixed price contract
is that it is obvious that when you have a public sector body you want a
fixed sum and a fixed price contract. | cannot recall exactly what |
understood at the time other than the price was fixed under static
conditions. We went through various exclusions that would apply to that
“act of God, act of War” and all the rest of it. If the conditions set out at the
start of the contract were maintained then it was a fixed price and the risk

was borne by the contractor who priced accordingly.

In relation to how much of the design work was anticipated to be completed
before the infrastructure contract was entered into, | cannot recall what the

Final Business Case said and it would just be what was written at the time.

| was expecting infrastructure works to commence towards the end of the
summer of 2008. | think it is worth saying this about the whole separation of
the utilities diversions and the infrastructure works, | went to Dublin to see
how the City of Dublin had dealt with this and the overwhelmingly message
in summary was that the work shouid not be undertaken as a single

contract. We followed that advice and separated the works.

| think, with the benefit of hindsight, that we were not necessarily getting
the full position on the utilities diversion works. There was a massive
amount of exploratory work but | think there must have been some rose-
coloured spectacle reporting at the time. However, | think from a pretty

early stage it was seen as the critical risk.

In late 2006, the strategy of scheduling the majority of utilities works to
commence in 2007, and to end in summer 2008, was considered realistic at
the time and especially at the time against what appeared to be a pretty

rigorous set of site investigations as to the location of the utilities.
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Design

101. | am asked whether there was delay in progressing design and for my

understanding of the cause or causes of any such delay.

102. | would start by saying that in September 2005 when the Systems Design
Services (SDS) contract was entered into between TIE and Parsons
Brinckerhoff (PB) Tom Aitchison was the Chief Executive of CEC and David
Mackay was Chairman of the Tram Project Board. Tom Aitchison would
chair CEC’s Internal Planning Group for the tram project. | would be part of
the core membership of that group although some issues were discussed
without my presence and without my knowledge. | became aware that
David Mackay and Tom Aitchison were having fairly regular meetings but |
do not know what was discussed. There were also discussions and papers
between Jim Inch and Tom Aitchison, at least one of which | have only
become aware of since reading the documents sent to me by the Tram
Inquiry. Some of it, for example, discussions between the Chief Executive
of the Council and David Mackay regarding the remuneration for the
Chairman of TIE | had no involvement with. Was | particularly concerned
that | didn’t have any involvement in it? | think | was content for discussion
on the remuneration of the TIE chairman be taking place somewhere else
and not have the additional worry of it. | would have preferred to be aware
of other issues discussed. There were other things the Chief Executive had
a habit of going off and discussing on issues that fell within my

responsibilities and which | didn’t get good or any feedback on.

103. | have been referred to the following documents in relation to delay in
progressing design, namely: the Tram Project Board minutes of 26
September 2007 [CEC01357124] which noted that | raised concerns that
the programme assumed that SDS would get designs right first time and
what the impact on the CEC review would be; a report to the meeting of
the IPG on 27 September 2007 [CEC01561544] which noted that a trial
submission had highlighted some serious gaps in the quality of information

being brought forward; the minutes of the Tram Project Board of
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104.

105.

31 October 2007 [CEC01387400] which noted areas of minor slippage in
SDS deliverables; a report to the IPG dated 15 November 2007
[CEC01398241] which noted that further delays to the design programme
were becoming apparent with all technical reviews programmed to
complete after financial close; a report presented to the meeting of the
Tram Project Board on 7 December 2007 [CEC01526422] which noted that
66% of phase 1a detailed design was complete; and a report to the meeting
of the IPG on 11 December 2007 [CEC01398245] which noted that prior
approvals may require to be re-visited if there were substantial changes in
design coming from inter-disciplinary coordination, technical approvals or
value engineering . In relation to the report to the meeting of the IPG on

11 December 2007 [CEC01398245] | am trying to remember the context.
The context of that was right first time in terms of prior approvals getting it
right for planning. In other words listening to what they had been told in the
design process ensuring the final design represented something that was
capable of prior approval. Thatwas what | was trying to work out and get

the context.

| cannot honestly recall if there was a significant delay in progressing
design and in obtaining statutory approvals and consents. There was delay
but the Council side put a huge amount of effort in terms of trying to ensure
that the prior approvals process ran as smoothly as possible by laying
down what were the minimum requirements necessary for each of the
major structures to get through. The process did improve considerably as it
went on but there was a problem with the designers that they just did not

get it at first.

Parsons Brinckerhoff were one of the blue chip names in designers. The
Tram Project Board had serious concerns about Parsons Brinckerhoff's
execution of the SDS contract. The boat had been well and truly pushed
out with Parsons Brinckerhoff. | can recall some offline discussions going
on as to what the exit strategy might be and | think the conclusion was that
we just had to make it work. | know Willie Gallagher actually had meetings
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106.

107.

108.

109.

110.

in America with Parsons Brinckerhoff’s principals and things did improve
after that.

I think that whatever delays there were because Parsons Brinckerhoff in
these prior approvals did not get it right first time and there had tobe an
iterative process. We structured planning in such a way that people were
sitting waiting for the prior approvals to land on their desk and primed and
programmed to respond directly. This was the busiest Planning
Department in Scotland by a considerable margin and we shifted resources
to ensure that this was addressed. These are the steps we took to try and
address the delays. We were bending over backwards to hold the Design

Team’s hands in this and to turn things round as quickly as possible.

From the start of this process, | always recognised that prior approvals had
to run smoothly to keep on timetable. There was a secondary issue, to
avoid it becoming a smokescreen for timescale. (Managers within TIE failed
to appreciate the full statutory nature of the prior approvals process and the
inflexibility of a minimum timescale for issues. They had to have constant
reminders to properly programme the process and not to have the

opportunity to blame the Council processes for delay).

Steps were taken to beat the designers about the head to make sure that
they listened to the advice that they were given and understood the context
of the prior approvals within a World Heritage Site and numerous

conservation areas in the City of Edinburgh.

| cannot remember at this stage as to the extent to which the designs were
late in entering the statutory prior approvals process and the extent to
which the designs were not right and were bouncing back. Someone would

need to do a lot more work at looking at that.

The delay in progressing design and in obtaining statutory approvals is
reflected in the minutes. | think we were all extremely concerned about it

and put a lot of effort into trying to get the thing back on target. | have
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111.

112.

mentioned from the Council's end the pulling together, the responses on
the prior approvals and holding the Design Team’s hand in taking them
through all those steps. My understanding was that SDS were also getting

additional resources themselves.

The basic problem was that SDS just did not get it in these critical areas. It
was a failure in something that is recognised. There were actually
pedestrians and local shops to be dealt with. The Tram Design Working
Group was attended by CEC Transport and CEC Planning. We also had
Historic Scotland and the World Heritage Trust sitting and looking over
shoulders. | actually felt that | was not doing too badly in driving this
process along but it was constantly an issue with SDS. They were just not
getting it right first time. It was too easy for anybody in this kind of process
to simply point a finger and say it is local authority bureaucracy, delays,
these people who knock off at 5 o’clock every night etc who are causing
this” but it was a basic failure by the designers to recognise that they were
not working in Dallas Texas or wherever, they were working where they
were ie in Edinburgh and that they had this host of other matters to contend

with, all of which were flagged up.

| also think that there was a problem within TIE. | think the people from my
side, senior managers in planning (the person most involved was David
Leslie), were constantly holding our hands up because of the failure of
people in TIE as well as within SDS to actually understand what were
involved in prior approvals. There are no shortcuts for the prior approval
process which itself is a considerable shortcut on the normal planning
process. My recollection is that this refers to the fact that the full planning
application process is not required. In general, where the Bill gave certain
“prior approvals, in effect outline planning consent but we were pulling out
every stop to turn things round as far as possible. We had drawn a quite
clear line in the sand in terms of how far compromise could go. However,
that was not understood within TIE. I think that business about the sign-off
of design is as well read as being sign-off of design or other issues by TIE.

The reluctance to accept that designs could not be signed off unless they
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113.

114.

were able to receive planning approval, eg bridge designs in sensitive
locations that ignored any design aesthetic. Again, in relation to prior
approvals, local authority planning bureaucracy is a convenient finger for
everybody to point to. In addition, at this stage SDS were, | suspect, losing
money hand over fist on this particular contract. | suspect that when you get
these kinds of issues it is because somebody has priced the job against a
particular resource which was always insufficient. | suspect they were
losing money; they had to make a claim to try and get back into profit on it
and were seizing upon every possible thing to claim against. | saw this as
a potential finger pointing exercise as | was taking a personal interest in the
progress of prior approvals and the rest of it. We had some very good

planning staff who were involved in it.

| would refute any that suggestion that CEC caused or contributed to the
delay in the production of design including statutory approvals and
consents. There are always things at the margin but | refute that
suggestion. The principal problem was a failure of those involved to actually
understand the nature of the prior approvals process and the necessary
timescales. This was all set down and there were exchanges of
correspondence probably between TIE, SDS and myself about service
standards (the agreed timescales for processing prior approvals) but it just

did not seem to work all the time.

| think it was hard to get people within TIE to understand. If you have had
no previous experience of the way the planning system works, let alone
how the prior approval system works, then you cannot figure it out. | think
there were points in there where things had to be referred to Historic
Scotland because of their proximity to listed structures. It was not a
question of in one day, stamp and then out the next. This refers to the
different expectations over what was a reasonable time to process the prior
approvals, especially where there was third party involvement, eg Historic
Scotland. We did not second planning staff into TIE to actually grant the
required consents, you could not do that. What we did was that we
safeguarded the workload of staff within planning to be able to deal with
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115.

116.

Utilities

117.

118.

this by recruiting additional temporary staff within planning. We
subsequently placed an experienced member of planning staff within the
design team to guide designers towards satisfactory end products. We
cannot second staff as that compromises the integrity of the whole approval
and consent process. We seconded engineering staff into it but that was a
different process. To a certain extent they may have been embedded in
there to minimise any communication issues but they would not be
seconded. They would report, almost certainly, back to the relevant

Manager in Planning-

If you have got staff who are actually sitting in the same room across
tables, or whatever ( like when we moved the Council staff into open plan
offices), productivity shoots up because half the time people are discussing
things over the table in the canteen or when they are gathered around the

coffee machine.

| think at the start of the process people just did not understand it, and | do
not know what was inside SDS, for example, what internal assumptions
may have been made on design programming that were completely

unrealistic in what they were assuming on prior approval turnaround.

| cannot recall what the delay was in commencing with utilities. There is
always a mobilisation period. | do not know whether Alfred McAlpine went
beyond that. | would expect any delay in commencing and carrying out the
utility diversion works to be reflected in the Minutes of the Tram Project
Board.

| have been shown an email [CEC01730251] dated 16 March 2007 from
Rebecca Andrew to Donald McGougan. | think it was Rebecca’s cry from
the heart about the attitude of Transport Scotland. Transport Scotland staff
changed a number of times and | think they did not always have the
confidence to make decisions. You expect people to sometimes have to go

back and discuss with superiors and sometimes it did seem to take an
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119.

120.

inordinately long time for a decision to be made. | will not say an overly-

cautious approach, but it was too non-committal.

The Transport Scotland people who had sat on the Tram Project Board
were generally the people that we dealt with. There was Bill Reeve, | think,
and Damian Sharp. | cannot remember the others, they are just the two
names that come to mind and that has only been prompted by reading the

Tram Inquiry papers.

| am asked for my views on the extent to which, if it all, the commencement
and carrying out of the utilities diversion works were delayed by the
uncertainty surrounding the tram project as a result of the election to the
Scottish Parliament in May 2007 (and the change in Council
administration). | would be very surprised, given what was happening at the
time, if the utilities works had not been delayed with the uncertainty
surrounding the May 2007 elections. | know we continued to deal with land
assembly and other issues but | would imagine that there was a message
coming through to stall pending a formal Government decision. | think it
was probably discussed in every available forum. | can certainly recall

seeing issues on costing the winding up of the project at that stage.

The Infrastructure Contract 2006

121.

| have been shown an email dated 21 November 2006 from Geoff Gilbert
[CEC01797672] attaching a draft paper “Infraco and Tramco Revised
Process Award” [CEC01797673], which noted, “From the discussions to
date with the bidders it is clear that there is insufficient clarity in the design
information issued with the Infraco bid to obtain a de-risked price by 9"
January as envisaged by the Procurement Strategy, particularly in respect
of key structures ... the design information necessary to minimise the
pricing risks within the Infraco tender will not be available to meet the
deadline for closing the Infraco deal in July 2007” . | note that the draft
paper included a diagram of the Tender Evaluation and Negotiation
Process, which showed an intention to provide design information to Infraco
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bidders throughout the Infraco evaluation and negotiation process. | have
also been shown the Quarterly Review Report for Transport Scotland dated ¢ november |
26 November 2006 (CEC01691907), which noted that AMIS had indicated ~ 2006 should bs

24 November Jl

that the quality of design was far below what would have been expected at 2006 _|
that stage and that that may have an impact on their ability to deliver their |
first programme. SDS performance was also noted to remain a key
concern. | cannot recall these matters; | am just going by what the

documents say.

122. The actual contract negotiations would have been done by TIE and

reported back to the Tram Project Board. We would then have reported

back to the Internal Planning Group .

123. | think that any problems noted within the documents referred to above
would have been reported to members of the Council. The issues around
that and how they develop would have been reported in the next milestone
report. This was done around December 2006 or January 2007 reports. | |

think there were reports made around that time.

124. Obviously, if we felt that at a particular time it was necessary to do

something in relation to something which was going to halt the project in its
tracks, or whatever, the report would have been done. If you have, for
example, a report on a Business Case or something coming up, you would

have referred to it in any such report.

125. |think at that stage, if it was up and running, the Internal Planning Group
would have been responsible for reporting these issues and problems to

the elected members.

126. | think there was a fairly general sharing of information. For example,
Donald McGougan was also on the Tram Project Board so in terms of who
actually said what in terms of initiating any such reporting, | could not be

entirely clear.
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127. 1 would not necessarily have expected a report to members in the specific

128.

129.

130.

131.

terms in the documents noted above, but certainly things like the revision to
key dates etc would have appeared in the next report to members that was
being prepared. | would be updated through the Tram Project Board plus
ad hoc meetings. We usually had such ad hoc meetings at 6 o’clock at
night. Ad hoc meetings would be meetings convened by TIE when they
wanted to have a wider discussion on something or there was a particular

issue for which they wanted a level of comfort en-

1 December 2006;

| am referred to an email dated 1 December 2006 [CEC01787192] by should be

11 December 200:[-

which Geoff Gilbert, Project Commercial Director, TIE, sent me a short
summary of the risks retained by the public sector [CEC01787193]. The
risks were noted to include: “Changes to the scope of the work to deliver
the Edinburgh Tram Network specified by TIE (effectively CEC)”;, “Delays to
commencement of Infraco works due to delay in completing utility
diversions”; “Delays to commencement of Infraco works due to TROs not
being in place”; “Delays to commencement of works due to prior approvals
not being in place”; and “Cost increases due to changes to the scope and

design required by TIE (effectively CEC)".

| am asked about my understanding at the time of the steps that would be

taken (and by whom) to prevent or reduce these risks.

The risk arising from a delay in completing utility diversions required TIE to
ensure that there was a match between the completion of utility diversions
and the commencement of the construction works.

There were two elements to Traffic Regulation Orders: one is Permanent
Traffic Regulation Orders and the other, which is where the contractor
comes in, is Temporary Traffic Regulation Orders for the duration of the
works or part of the works. If itis a Temporary Traffic Regulation Order then

it is a three part process between the contractor, TIE and the Council.
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133.

134.

135.

The first step for Traffic Regulation Orders was making sure that the
Council had the necessary resource in place. Secondly, to progress those
by making sure that TIE understood the timescales around Traffic
Regulation Orders in terms of statutory timescales and programming
accordingly. The other thing was making sure that TIE actually had people
preparing the Traffic Regulation Orders. From memory, they actually
brought in another consultant specifically to deal with that element which
was a locally-based one. | think | remember it seemed to work reasonably

well in my time.

In relation to risks arising from design and changes to scope, the steps
taken by the Council side were to ensure that as much prior input was
given to the Design Team as possible and that we were in a position to turn
things around within the programme period. in addition, once you have
signed the contract, you do not change the scope or design. You are
relying on TIE, as your agent, to actually deal with any conflicts. There is
very little you can do yourself other than through continued progress
monitoring at the Tram Project Board, or whatever, and the TROs being in
place. Again, you make sure that the process is in place which can produce
the TROs and respond to them within the timescale and the same for the

prior approvals-

In theory, the steps | have identified as far as | can remember them should
have been ample to mitigate these risks. They were revisited in the draft
Business Case, the draft Final Business Case and they should have been

sufficient.

On the one hand, you had all these things in front of you, on the other
hand, there was a tremendous bullishness coming back from TIE and from
TIE senior management around the time that bidding negotiation was going
on. There were constant references along the lines of “we should come
away with money left on the table” kind of thing. You could see in TIE this
enormous organisation, which it was by then, the messages coming back,
the amount of work being put in that things seemed to be being handled.
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There was no shortage of documentation suggesting that things were being

done, you had the confidence.

The Infrastructure Contract 2007

136.

137.

138.

In January 2007, Infraco bids were received from the Bilfinger Siemens
Consortium and the Tramlines Consortium. Three would have been ideal,
two is not uncommon. This was a period when on smaller scale contracts in
the Council were frequently sending contract documents out to six
contractors and getting two, sometimes only one, back. This comes back to
the point I made earlier about the overheating of the economy, and the

construction industry, at that particular point in time.

| have not seen [TRS00003551] before, which is an internal Transport
Scotland email dated 23 January 2007 from Bili Reeve to John Ramsay
and Damian Sharp reporting on key issues arising from a meeting of the
Tram Project Board. The issues included: “3. Mathew Cross — Initial report
Engineering performance of SDS needs fixing: issues on TIE side as well
as PB — need for clarity re priorities in instructions. Need for clarity on how
novation, risk transfer and vfm will work in contract implementation”, “5.
James Stewart of PUK concerned re implementation practicalities of
contract structure. How has risk allocation been responded to by bidders?
What is the negotiating plan to secure risk transfer as we desire” and “6.
TRO process — | remain worried about this. Not clear how CEC proposed

plan to resource this in more detail works out in practice”.

I am not included on the email and | do not recall this ever being discussed
between Bill Reeve and myself so | cannot be quite sure. | am interested in
an earlier bit which refers to Matthew Crosse’s initial report that the “project
[is] in better shape at this stage than the Mersey tram, Nottingham or
Barcelona®”. No large project is perfect at any one time. | was always
concerned throughout the TRO process, which is why we did a lot of work
on that and on prior approvals. | think the traffic management preparation

was always going to cost more than TIE and the designers had originaily
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139.

140.

141.

thought, not dramatically more but it was going to be more resource
intensive. It was well up on our radar throughout the project but | do not
know what particular point Bill Reeve is making. The key issues should

have been in the minutes of the Tram Project Board.

If Bill Reeve was concerned about what was said on TROs he must have

heard something from me at the meeting. if he had said in the meeting he
remained worried about it | would have had the discussion with him then. |
do not recall that but if it took place it would be minuted, if it is not minuted

there would be subsequent discussion with him about it.

| was aware of [TRS00003669], which is a report by TIE, “Infraco Initial
Analysis and Updated Project Estimate — Response to Transport Scotfand
Queries” dated 8 February 2007. ( | cannot recall after 10+ years what my
view was at that time) The report noted: “Both bidders have amended the
terms and conditions. Whilst the amendments are substantial we have
checked the bidder’s reasons for this. Which are that they are protecting
their risk position pending receipt of detailed design information and
completion of due diligence” (p3). The report also noted that “To maintain
the strategy of novation we need the successful Infraco bidder to take
detailed designs and responsibility for them to achieve this, SDS’s
performance and their performance in the perception of the bidders needs
to improve and bidders need to undertake due diligence on the designs
before award, or for the critical risk and price elements before coming to a
final deal on the Infraco contract in July 2007. This means that critical

designs must be completed well before contract award” (pp 4/5).

| am also referred to an email dated 19 January 2007 from Willie Gallagher
{CEC01826306}, which noted that TIE's new Programme Director, Mathew
Crosse, had advised that “At the heart of his concerns remains the SDS
contract. We are still dealing with missed deadlines and communication
issues at all levels”. Mr Gallagher requested that consideration be given to

“refreshing” the full-time Director of the project. | was aware of these

matters. My view was that it was absolutely right. TIE had brought in a new
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142.

143.

Programme Director, Mr Crosse, he had done his homework on the whole
thing, had expressed his concerns coming in as a fresh face and what was
being sought was a change in senior management of a failing design

contractor. He was quite right.

| have been shown an email dated 27 February 2007 from Colin MacKenzie
of CEC Legal to me and others [CEC01730130]. | think that Colin, in
paragraph 4, is expressing what Donald McGougan and | were already
aware of in terms of the fact that construction could not start in December
2007 and the delays in that. In paragraph 6, Colin Mackenzie states that,
“The risks are highlighted by the fact that TIE is entering into all the
contracts, whilst the Council bears all the grant obfigations in respect of
expending the money where it is not a contracting party!” | understand what
he is getting at; he was looking, in a typical Colin fashion, for a written
instruction to start doing something. | can understand where he is coming
from, | cannot recall what actually followed from that, presumably
somewhere down the line is a written operating agreement between CEC
and TIE. He had written to both Donald and me. | do not know who actually
responded to that. | honestly cannot recall what | agreed at the time. There
was a constant dialogue and discussion with Colin around that and | cannot

recall what the outcome was.

| cannot recall [CEC01834694] which is a document dated 6 March 2007
from Brian Farrell headed “Note on Progress of Meetings Related to Tram
Decision Making”. The note set out various issues in relation to the design
decision making process and perceptions about hold ups and pinch points.
In his note Mr Farrell's suggested areas for improvement included:
frustrations at senior manager level that communication upwards to
Directors and Chief Executives was not working properly (he noted, for
example, “Frustrations in City Development over access to the director and
the limited time he can spare for project briefing also emerged quite
strongly”™); the charrette process having resulted in some Council officials
being treated with a degree of caution or suspicion; parallel working and

governance structures; and various technical issues (including that there
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144,

were hold-ups with the tram prior approvals, which appeared to be directly
related to the level of design in the submissions, and that part of the

planning process encouraged major rework of design). .

| think at the time, that Brian Farrell was in the Department of Corporate
Services and he must have been asked by either the Director of Corporate
Services or the Chief Executive to produce this note. | was not aware of it. |
would have found it extremely frustrating at the time had | known that the
matters referred to in the note were happening and were not actually being
discussed with me. | suspect it just got squirrelled away by one or other of
them. | am sad that the document was prepared but not shared with me
And it reveals in retrospect the extent of external meddling in a process
whose success required a crisp and unambiguous approach. | think when |
look at the cast of characters; the trouble is that there were people like
planning official known as, City Design Leader, CEC who was not of this
planet in terms of understanding such things as deadlines, responsibilities
or anything like that. He was not one of my appointments and is no longer
employed by the Council. Part of my real problem was the extent to which
he was having discussions with senior politicians and people outside the
Council on design issues. | was unaware that he was drawing in people like
the Chair of the Planning Committee into, actually, quite detailed design
matters, which was quite inappropriate. Mr Farrell’s note includes a
complaint that limited time was spared for project briefing with me, the
Director. My response to that is that as the Director | cannot be at
everybody’s beck and call. | have to try and ration my time and | am pretty
confident that | knew what was going on and that | had my hand on the
issues. Also, | think it is people at a relatively junior level in the project
feeling that because they were working on the tram they were entitled to
have direct access. Of course, there is limited time | can spare for project
briefing but it was adequate time for project briefing. | think speaking to the
people who were managing the input on the prior approvals process would
illustrate that. In relation to the statement “Directors can overturn working
group decisions on an apparent whim without full information”, | would say

that nothing is ever done on a whim and nothing is ever done without full
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information. The manager in charge of the overall planning approval
process at that time, David Leslie is a very competent and forthright
individual and | would not have attempted to impose my own view. We
were very careful to ensure that the planning officers were involved, to try
and minimise the attitude that “things take as long as they take". That just
does not cut the mustard in this project or any other so there was a bit of

having to manage some of these officials as well as manage the policy.

145. The reference to LRT in Mr Farrell’s note is, | presume, a reference to
Lothian Buses and there was an issue in Lothian Buses with the top
management. They did not like anything to do with the tram despite the fact
that the 90% shareholder (ie. the Council) told them to like it and get
integrated with it.

146. In relation to the reference in the note to “the need to address upfront the
role of urban design” etc, | spoke to the urban design dimension (ie the
need for the tram permanent works to integrate satisfactorily into their local
physical environment) at the Tram Project Board and the relevant senior
staff within Planning were quite content with their involvement.

147. The reference to “Insidefoutside the tent” problems is, | think, a reference
to Sir Terry Farrell, who was the Council’s design champion, and Trevor
Davis, the Chair of the Planning Committee. Both of those were “outside
the tent” and wanted to be brought “inside the tent”. They were not,
however, in charge of the tent, and were not prepared to work within the
timescales of the project or to have their views questioned. While the urban
design dimension was disregarded and misunderstood within SDS,

certainly | am quite comfortable that | was on top of that.

148. In relation to the reference to there being “parallel working and governance
structures in play”, all of these were necessary and are set out in Mr
Farrell's note. These were all groups set up to expedite the process and
ensure information flowed as quickly as possible. | think that some
individuals felt that if they were not on a particular group it was not doing its
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149,

150.

151.

job. Servicing these groups and ensuring an exchange of information

between them was a major issue.

The reference to “Technical issues” flags up that the delays in the prior
approvals were due to design faults and the issue lies with SDS and also
their design capability. | recall the issue on the bridge structure at South
Gyle because that came in a form that was unacceptable and led in many

respects to an improvement of the process within SDS.

In relation to the conclusions section of Mr Farrell’'s note, he refers to the
need to engage with the “key players”, namely, the Directors, Chief
Executive and Council members. Council members were a particularly
difficulty, with the Chairman of the Planning Committee at one stage having
his own dialogue with junior staff on the process and setting himselif as a
design arbiter. Junior staff do not always have a comprehensive
understanding of what was going on and are flattered to be talking to the
Chairman of a Planning Committee. There is a reference to “Pressure to
progress the prior approvals process and that means a higher design
content from within TIE and that will have budgetary implications”. There is
also a reference to the need to “sign off” decisions which were nearing
agreement, for example, Leith Walk, the Edinburgh Park bridge structure
and the depot design. All of these were signed off. In relation to urban
design and the suggestion that “T/E and the Council should consider
appointing a Design Director”, that was simply adding another layer and |
refused to go along with that. We had a process in place that was working
at our end and fo bring in, a Design Director, to revisit decisions that had
already been made, was not an option. In relation to the reference to “the
necessity of reviewing the consuitation/working structures”, one constantly
does that. The working structures and consultation structure had evolved to
ensure that there was proper communication and seemed to be generally

working, in particular, in relation to planning.

Brian Farrell was not on my staff at the time. He had earlier been a member

of my Planning staff. He was a long-term acquaintance or friend but was
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153.

154.

working for the Director of Corporate Services with a completely separate
role. | suspect it was probably his planning background that resulted in

being instructed to do this particular task.

The issues in his note are in many respects grumbles by junior members of
staff. The core issues in the note seemed to be getting satisfactory
solutions to the urban design issues and ensuring the prior approvals were
right. We set up particular structures. | hesitate to use the phrase, but |
cannot think of a better one, “with business minded” planning officials in
place and | put a lot of personal time into pushing on areas like the foot of
Leith Walk, Picardy Place and Haymarket, where there were design issues,

and insisting that solutions and agreement were reached.

| have been shown an email from Willie Gallagher dated 2 April 2007
[CEC01670358] forwarding an email from Matthew Crosse attaching a
joint note agreed between TIE and SDS, “Summary of the actions agreed
to address SDS commercial issues” [CEC01670359]. | am advised that the
joint note was followed by a meeting on 20 April 2007 between Matthew
Crosse and Steve Reynolds [CEC01624377]. | think the note was intended
to tighten up on whether there had been changes to the contract scope with
SDS. The suggestion seems to be that there were too many outstanding
issues and | think the intention was just to make it much crisper to set
timelines on it. This is something | would have expected to be aware of
through the Tram Project Board but not under any circumstances to be part

of managing the process, that's a TIE issue.

| have been shown an email dated 3 April 2007 that was sent to me by Bill
Reeve [TRS00004144] with Transport Scotland’s comments on the draft
Final Business Case [TRS00004145]. | note that Transport Scotland
commented that the 12% allowance for risk for a rail related project just
entering detailed design may be viewed as a little optimistic and queried
whether the programme was realistic, given that it was based on an
assumption of “right first time and on-time delivery”. | also note that an
email dated 13 April 2007 was sent to me by Rebecca Andrew
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165.

156.

1567.

[CEC01559060] attaching a spreadsheet [CEC01559061] containing both
Transport Scotland's and CEC’s comments on the draft final business case
and a further email dated 18 April 2007 from Rebecca Andrew to Transport
Scotland (TRS00004225) sending CEC'’s response [TRS00004226] to
Transport Scotland’'s comments. | note that CEC’s comments included
concerns over how the project was being managed, that thought required to
be given to how information could be provided to elected members in a
format that enabled them to make an informed decision, that further work
was required to give confidence in the 12% risk assumption (and where any
residual Optimism Bias uplift would be allocated) and whether the
programme was realistic (it being noted that commencing the MUDFA and
potentially the Infraco works prior to design completion was potentially

building risk back into the project).

| think | would have, in general, respected Rebecca’s views on these
matters as set out in these documents. She was a good Finance Officer
and pretty bright with it. | felt the independent project assurance was one of
the purposes of the Gateway reviews that were being carried out. They

were being carried out by a Government-sponsored organisation.

What Rebecca was saying, quite rightly, is that we cannot present the
information as was presented in the draft Final Business Case for elected
members to comprehend. We have to find a better way of doing it and |
think it was done. The figures in the Final Business Case were simplified in
terms of the report to members although, obviously, the Final Business

Case itself was also available for members to look at.

| have set out above my views on whether the 12% risk allowance was
optimistic. | cannot recall what my view was on the 12% risk allowance at
the time. From memory there was a further analysis of costing assumptions
carried out and that that was one of the things that was looked at in the
Gateway review. | think the key is, or ought to have been, the extent to

which matters were clarified at the time of contract signing. In relation to the
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1560.

160.

161.

programme, we knew that the programme was tight and the programme

was, in fact, extended. .

In relation to the reference to the need to build in independent “Project
Assurance” reporting to the Tram Project Board , to give comfort on TIE
produced reports, to appoint an external watchdog at that stage would have
been difficult and, again, | think we were tending to rely on our own
assessment and, crucially, on the Gateway Reviews. As the year went on,
further work was done but the risk allowance still remained tight, the
programme was tight and the programme that was envisaged in April 2007,

from memory, was extended.

| note a letter dated 29 May 2007 from Willie Gallagher and David Mackay
to Stewart Stevenson, Transport Minister [TRS00004406] which stated that
TIE had a high degree of confidence in the overall cost estimates, that the
tram project was developing an innovative procurement strategy whereby
advance utility diversions and completing detailed design in advance of the
main works would secure significant reductions in risks and costs borne by
the public sector and that advanced detailed design was at a point where it
formed the basis of securing competitive fixed prices for the main

construction contracts.

| do not see anything in this letter that | would necessarily contradict
although it was not an innovative procurement strategy. | would not
necessarily want to disagree with what s in there.

The letter does paint a picture with the known delays in design, approvals
and consents i.e. “Dear First Minister we are miles behind, we have got all
sorts of problems but please continue to support us!’ | was copied into the
letter and | can vague recall it being sent. | imagine it would certainly be
reported to the Tram Project Board given the amount of discussion that was
going on about Scottish Government'’s attitude.
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162. The information that was presented to the Minister in light of the known
delays relates to what is being done. It does not actually refer anywhere in
there that | can see to where the design currently stood. It was claiming that
everything was under control. It is maybe what is unsaid that is the issue

rather than what is said in the letter.

163. Following the formation of a minority SNP administration in May 2007, and
a debate and vote in the Scottish Parliament in June 2007, the grant for the
trams project from Transport Scotland was capped at £500 million. My T
attention is drawn to a Highlight Report to the IPG on 30 August 2008 should be
which noted that that changed the risk profile for the Council and sought TR
guidance on the procurement of resources necessary to provide a risk
assessment and analysis of the Infraco contract for the Council within the
available timescales (CEC01566861) (at para 4.1). My attention is also
drawn to a request around that time from Councillor Gordon Mackenzie,
Finance Convenor, for information on a number of matters, including what
contingency plan needed to be in place in case of a cost overrun

(CEC01556572).

164. There was always going to be a cap on the amount of money contributed
by Transport Scotland. The nature of any central government funding for a
project carried out by local authorities comes with a cap on it. Equally, the
element of revenue risk had always been there so, to that extent, nothing
changed other than the capped figure. | cannot remember what
specifically was done following that to improve our understanding. | know
there was a lot more internal activity within the Council at this stage looking
at the risk transfer and issues and all the rest of it but | cannot remember

anything specific if it was not minuted.

165. | cannot recall any contingency plans being put in place by CEC at the time
in case of a cost overrun. To a considerable extent the risk was seen at the
time as coming from the £45m of the Council’s support. If the Council was
not able to bring in the capital receipts or the developer contributions then

the Council were going to have to borrow to meet the outstanding balance.
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167.

168.

169.

I think the message coming back from TIE was that there was money still

on the table.

| find the email from me to Jim Grieve and Clive Brown dated 5 July 2007
[CEC01556572] very interesting in that Councillor Mackenzie appears to
have approached Clive Brown, a fairly junior member of staff. Clive was
one of my staff and he has just retired. He, in turn, approached Jim Grieve
who atthat point was the Acting Head of Transport for a short while. It was
not an email from Councillor Mackenzie it was a report of probably a

telephone conversation.

Councillor Mackenzie was seeking information on a number of issues which
created emails. The email chain noted that | spoke to him and said “itis a
complex work stream” and we agreed that Donald McGougan and | would
meet him to discuss the issues and that was the action that took place.
Rebecca prepared revised briefing paper and sent it to myself and Donald

McGougan. The briefing paper then went to Councillor Mackenzie.

The contingency plans were primarily concentrating on ensuring that there
was not a cost overrun. It was rather hard to see what contingency plan
there would be to deal with a cost overrun other than having to bear it. The
whole emphasis was to ensure that it did not go over budget and the
Council could not afford to go over budget. The ownership of the
contingency plans to keep the project within budget had to rest with TIE as

the people managing the project.

The Council created and appointed TIE to manage the project. The Council
cannot itself take over at this stage. The management of the project and all
the issues that go with it, were primarily for TIE, as opposed to Council
officers monitoring the situation and sitting on top of TIE to ensure that it

was doing all it can to keep the Council solvent.
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172.

173.

From the Council’s point of view, the team of officers that we had in place
from Finance and City Development who were either co-located with TIE
or, like Rebecca Andrew, were sitting on top of every morsel of financial

information, we were all putting more and more time into the project.

I note that the minutes of the meeting of the TPB on 12 July 2007 noted
Willie Gallagher as explaining that SDS seemed to be making progress in
delivering the required design, however, “a line on the design may have to
be drawn prior to full completion to allow Infraco pricing and VE savings to
be firmed up” (CEC01565001) (at para 3.2). That was a reference to
ensuring that the Infraco pricing was not going to be further complicated by
a dribble of design information, even although this was proceeding in the
background, and ditto the Value Engineering savings. It was a constant
work stream at that stage looking at cost savings through Value
Engineering. During this particular phase, through 2007, there was this
constant sort of drumbeat in the background of construction cost inflation
and cost pressures and all the rest of it. Remember this was at the height
of the pre-financial crash boom and cost inflation and contractor capacity
fears were widespread across the sector. Plus you had variations in the
exchange rate with the euro. As far as Bilfinger Berger was concerned all
the time, the “time is money” message was coming through. Genuinely,
there was an understanding that the longer the time taken in this process,
setting aside other internal issues for the moment, the more that the cost
was likely to be clocking up. That was the background noise which, rightly
or wrongly, might have influenced peoples’ perception of issues and

decision-making timescales at the time.

| note that the first meeting of the CEC/TIE Legal Affairs Group took place
on 25 July 2007 [CEC01660091]. | think the group itself was part of the
reaction to the pressures and issues which | mentioned earlier and way of

concentrating peoples’ mind on it.

In relation to which CEC officer or officers were responsible for ensuring

that members had a clear understanding of the risks and liabilities to which
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CEC were exposed under the Infraco contract, | would imagine that in
terms of the formal reporting arrangement it would be the meeting of the
Council on the Final Business Case and the joint reports to Council by
myself and Donald McGougan and, possibly, Jim Inch as well, as being

responsible for the legal side.

174. Jim Inch would sign on behalf of the Council’s legal interests, which was his
normal practice as Director of Corporate Services. If you actually had the
Council's Solicitor standing up and saying anything in his or her own name
or putting a report up in his or her own name that usually means you have

got a serious legal problem

175. The protocol was that a briefing document or a formal public reportto a
Council Committee or to the Council itself would be produced. It would be
the relevant service Director would sign it as taking full responsibility for its

contents.

176. Finance reported through the Director of Finance. At that time, in terms of
the Council’s management structure, the three Directorates all reported to
the Chief Executive. In the current Council all three Directorates have

disappeared.

177. Finance in my time was always a much bigger operation and reported
directly to the Chief Executive which is the private sector model. You would
not expect the Finance Director of an organisation to be reporting through

somebody else to the Board.

178. The Council Solicitor's duty was to sign off the work and report to the
Director of Corporate Services at the time. The Director of Corporate
Services would sign off work that had been done by his staff, in this case,
the Council Solicitor. The Council Solicitor reported to the Director of

Corporate Services, or, at least, did so at that time.
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180.

181.

182.

| am referred to the Highlight Report to the IPG on 27 July 2007
(CEC01566496) (at para 5.3), which noted, under Planning Prior
Approvals, “The first two Prior Approvals were processed on 9th July, with
informal consultation taking place on a further twenty two elements.
However, the current Prior Approvals programme remains compressed with
the submission of formal applications still progressing very slowly and
based upon current estimates it is likely to be late August/September
before the volume of approvals start to significantly increase ... The revised
programme shows a compression of the workload which has now been
extended from September 2007 to March 2008”. | am also referred to an
email dated 2 August 2007 by Duncan Fraser (CEC01551800), in relation
to Feedback from a DPD meeting on 2 August 2007 (CEC01552370), in
which Mr Fraser noted “We are in a difficult position. The delays have
accumulated to the programme and now we are [being] pressurised
because the TIE programme of delayed is a £2.5m cost per four weeks. If
read literally we are now accountable for the delay and also for an
unrealistic programme, which was confirmed today as [having] no float —

unrealistictt”

| would agree with what is said. The prior approvals programme took a lot
of time and attention. It was getting delayed and was not coming forward.
Our response was to move Frances Newton from Planning down to work
with the core tram team to work closer and hold the hand of the design

team to produce designs which were capable of receiving approval.

Things got better over time. We put good people in there, as | mentioned
earlier, people with a better understanding, to review the programme. We
also put one or two people in there with a sufficiently strong personality to
keep the design team right. | do not know how many issues were actually
still left outstanding, but things got a lot better.

| am referred to an internal TIE email dated 8 August 2007 by Jim McEwan
[CEC01632109], which noted that Tony Glazebrook was of the view that
“the VE register was not reflective or consistent with the true position on
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183.

184.

185.

186.

Structures” and that Willie Gallagher had expressed his concern that the
overall savings in the structures area was “not enough”. At this stage we
were constantly discussing Value Engineering savings and | found myself
being sucked down into this whole process rather more than | would have
liked as Director simply because of the speed that was required for
decisions The Value Engineering savings were significant, they were not a
dramatic change in the priority but they were a change in the right direction.
| cannot remember what the totals were and | would not have signed them
off. Some of the proposed Value Engineering savings were not realistic but
| would not have signed them off unless they were so there was a tight
turnaround on these Value Engineering ones. | would tend to try and get
into the position to say “yes” or “no” on the day.

| did have concerns, at this stage, about whether the proposed Value
Engineering savings were realistic, but as | said, if they were not realistic |

would not have agreed to them.

| am referred to a document presented to the Tram Project Board on 9
August 2007 by David Crawley, “SDS Update — P4" (CEC01565001) (at
page 35), which noted: “SDS have now arrested delay, but are not able to
recover lost time and the programme of deliverables, which is still able to
support the procurement programme effectively, will be made ‘just in time'.
Asthere is nofloat left in the programme, it is very vulnerable to the effects
of any additional delay”.

| cannot remember that document or what my views on it were. If the
minutes of the meeting said there was agreement then | must, reluctantly or

not, have agreed with it.

| think that “just in time” is a perfectly respectable concept though | would
have been more comfortable if there was “float”. It would be useful to know
what the minuted decision of the Tram Project Board was in that respect .I
am referred to an email dated 16 August 2007 [CEC01632266] by Elliot
Scott, which sent a paper by Geoff Gilbert on “SDS Commercial Issues
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187.

188.

189.

190.

Resolution — Update on way forward” [CEC01632267]. The paper noted
that authority to negotiate a proposed settlement with SDS had not been
given by the Tram Project Board for a number of reasons including a lack of
confidence in SDS's capability to consistently deliver to any agreed
programme and a lack of clarity on what TIE would or could do to manage
and mitigate the design delivery risk between that point and the point at
which novation occurred ie financial close). My views would have reflected

those of the Tram Project Board as recorded in the TPB minutes.

| am asked to what extent the successful implementation of the
procurement strategy (including, in particular, obtaining a fixed price for the
Infraco works and transferring design risk to the Infraco contractor) was
dependent upon outstanding design, approvals and consents being
completed before Infraco contract close. | would have thought that the
successful implementation of the procurement strategy was dependent
upon outstanding design, approvals and consents being completed before
Infraco contract close but | could not say whether it was 90% dependent

on that or was 100% dependent.

I must, however, have had reasonable confidence that we would reach the

position of securing a fixed price within the required timescale.

| note that on 20 August 2007, Rebecca Andrew sent an email
[CEC01560743] to me and Donald McGougan attaching a revised briefing
paper for Councillor Mackenzie on the subject of “Tram Finance”
[CEC01560744]. The paper noted, under Mitigation Measures (para 7) that,
“‘between now and the recommendation to Council on 25 October,

Council and TIE staff will be assessing and quantifying risk in order to
determine an appropriate level of financial headroom and, if necessary,
identify further funding to provide this headroom. This will allow cost

overruns to be accommodated within available funding”.

First of all, this is not a formal report; it is a summary briefing, a private
briefing paper, for the Chair of the Finance Committee. At the time | must
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191.

192.

193.

194.

have thought that, otherwise the paper would not have gone. | do not think
any of us would have tried to conceal information and the reference to cost
overruns etc. was probably for general improvements at the stage.

| cannot recall the full detail of further funding. | know we were always

e e T L e Y Pt

concerned about identifying sufficient funding to do a good job. With what |
would describe as “urban realm” issues, the monies for which were not
contained within the budget or covered by the grant award from Scottish
Government, there was a desire to do wider work. | cannot recall what
specific concerns on cost overrun there might have been at that stage. As
the briefing paper says, it would have been done on a phased basis to limit

the exposure to cost overruns.

I am referred to an email dated 23 August 2007 by Colin Mackenzie which
forwarded Gill Lindsay, the Council Solicitor, and an email from Duncan
Fraser [CEC01567522], which noted that Mr Fraser was “clearly very
concerned that the contractual risks should be reviewed externally on

behalf of the Council, and has his Director’'s support in that regard”. | am —
also referred to an email dated 23 August 2008 to Donald McGougan should be

[CEC01560815] in which Rebecca Andrew advised that CEC were looking 8% 2]
for an analysis of the retained risks from the contract and the potential 'r
financial impact, should they materialise and noted, “We don't think we [
have sufficient internal resource in CEC to get this, and Andrew and Gill are
both reluctant to engage external advisors (or even to approach TIE on

jointly commissioning them”.

| cannot honestly recall these emails. 1 think, in terms of legal advice, |
would have taken a steer from the Council Solicitor and the Director of I
Corporate Services if it was purely a question of whether the Council
Solicitor and her staff could provide the necessary advice.

| cannot recall when and why a decision was taken that independent legal
advice should not be obtained, but a decision on legal advice would rest

with the Council Solicitor and the Director of Corporate Services. It may or
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195.

196.

197.

198.

may not have been discussed in the Internal Planning Group. Clearly from
the papers some discussion took place within CEC and, with hindsight, you
can understand the context of it, but | cannot really remember the details of

any discussion or any decisions that were made.

The same chain of emails ends with an email dated 27 August 2007 in
which Colin Mackenzie suggested that before CEC accepted the
conditional duty of care offered by DLA Ms Lindsay should obtain written
confirmation from me that all instructions from TIE to DLA were the same
as if they had emanated from CEC [CEC01567522]. | cannot recall
whether | gave such confirmation but | do not think Gill would have

proceeded had she felt such confirmation was necessary.

| am referred to the Highlight Report to the IPG on 30 August 2007
[CEC01566861] (at para 4.1) which noted that the detailed design technical
review process would become a significant work stream for CEC (and could
involve reviewing potentially as many as 16,000 drawings and 600 reports)
and further noted that “It can be anticipated that there will be scrutiny from
members of all parties as to the affordability and liability of entering into this
contract. The Council currently does not have this information, as it was not

party to the development of the Infraco contract or negotiations”

This report could have come from a number of people, including Duncan
Fraser. | suppose my reaction would be that at the time, it was thought
feasible to review these within the available timescale and that is was
feasible to actually produce from within the Department the necessary
resource to do that. Of the 16,000 drawings not all of which, | presume,
may have require to have been reviewed. The report and the drawings can
be for a fairly simple or for a fairly complicated area. | assume that at the
time we thought that it was feasible to undertake the review.

Obviously concerns were there throughout the process but | cannot recall
the individual paper or the minute of the IPG which should give the answer.

At the time | was literally reading dozens of reports a week for one or other
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199.

200.

201.

202.

of the strands of work for which | was responsible so the details have not

stuck in my memory.

For CEC to review as many as 16,000 drawings and 600 reports within the
available timescale is a pretty extensive task. | think the context of the
report suggests it was feasible but it is necessary to mobilise a very large
resource to do so. It was all in my charge. In relation to the review of the
documents, some of them would have been reviewed by people from
planning, some would have been reviewed by people within the transport
end of the Tram Co-ordination Team, and others would have been
distributed throughout the Department. The minute of the IPG meeting
would need to be looked at to see what was discussed and agreed in
relation to the procurement of resources to provide a risk assessment and
analysis for the Council. On that matter, however, resources were always
tight. | think if we had felt that collectively in the IPG that additional
resources were necessary then | suppose it would have been done but |

honestly cannot bring back my thought processes from 10 years ago.

| cannot recall an email dated 31 August 2007 by Rebecca Andrew
[CEC01566895] which raised the question of CEC procuring consultants “to
analyse and quantify the risks in the tram business case, to give some
comfort on the work carried out by TIE Ltd and its advisors”. From looking
at these emails somebody had gone as far as looking at all the details and

costs. If they were not appointed | cannot think of any reason why not.

Certainly in the discussion between my staff and finance there does not
appear to be any disagreement why independent consultants would not be
appointed and everybody seemed to be in favour of it. If it was not done |

do not know why.

My understanding of the matters set out in the minutes of the Legal Affairs
Group on 30 August 2007 [CEC01567587] is basically what is set out in the

minutes. | can remember these meetings taking place but | cannot
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203.

204.

205.

206.

remember the dialogue that was going on within them other than that | felt it
was essential to actually have the Council's Legal Team directly involved in

discussions with the TIE Team at this stage.

| note that by email dated 14 September 2007 [CEC01567628] Colin
Mackenzie advised that he had been asked by the Council Solicitor to
ensure that | and Donald McGougan had the fullest opportunity the
following week to meet with Andrew Fitchie of DLA, in relation to the Infraco
and Tramco contract terms and risk. | can recall having a number of
meetings with Andrew Fitchie. | think one of my problems throughout all
this process is that | do not have any personal experience of major contract
procedures and, again, | think you could see, with hindsight, an
overreliance on those who had, including TIE and their own Legal Team.

Obviously the Council Solicitor is not the person | would listen to in regard
to major contract procedures. | suspect that she, in turn, was probably
struggling a little on this but it comes back to one of the basic reasons for
appointing TIE to be able to assemble a professional team at arms-length
and the Council capable of dealing with these issues. Hindsight's a
wonderful thing but that was underlying the reason and certainly the huge
amount of detail coming from people like DLA gave a certain degree of

confidence.

| think it was probably a qualified confidence in TIE that they were going to
need, support and considerable amount of interrogation as the process
went along. Again, | will make the point, rightly or wrongly, all the time in
the background of this; you had the issue of the project contract falling at
this stage and any re-tendering issues taking it beyond our reach. Maybe
that was a false approach but it was in the background alf the time.( This
refers again to the background of cost inflation and contractor capacity at
that time and the costs associated with delay)

If meetings with Andrew Fitchie took place, it was, | suppose, to hear it, as
far as possible, explained at a level of detail appropriate for senior officials
of the Council who were not themselves lawyers.
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207.

208.

2009.

The minutes of the meeting of the Tram Project Board on 26 September
2007 [CEC01357124] noted Mr Crosse as stating that SDS had produced
approximately 58%-60% of the detailed design (para 3.20) and also noted
that | had “raised concerns that the programme assumed that SDS would
get designs right first time and what the impact on the CEC review would
be” (para 3.22). The Highlight Report to the IPG on 27 September 2007
[CEC01561544] [noted: Detailed Design Review Process, “Initial meetings
were held on the 7 and 13 September to discuss and agree the review
process, which is being split into two separate areas; Planning and Policy
related or technical. A trial submission highlighted some serious gaps in the
quality of information being brought forward at this stage. CEC have
emphasised that this needs to be resolved as a matter of urgency ...” (para
3.3). The Highlight Report noted, in relation to Planning Prior Approvals: “A
revised Prior Approvals programme was tabled by TIE on 6 September.
This differs to the previously agreed programme which extended until the
end June (as outlined in the previous Report) in that a significant proportion
of the Prior Approval determination dates have been brought forward to the
end December/end January. This reflects the need to have Prior Approvals
in place in advance of the letting of the INFRACO contract”’ (para 7.6).

The concern within the minutes of the meeting of the Tram Project Board
on 26 September 2007 was the assumption that SDS was getting it right
first time. We tried to address it through putting a greater resource into the
whole prior approvals process from our end, holding SDS’s hand, ensuring
that we were turning them round, trying to give the detail that we were
looking for them. It seemed to bring a considerable improvement to that. |

could not comment whether it worked over the longer term.

It was more than one person and it was also a question of putting in people
who could turn things round quickly. We had a small team of people
dealing with the prior approvals, more people than we should have had,

and we were throwing resources at it to keep it on programme.
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210. With the statutory approvals you have got to retain certain independence

211.

212,

213.

and | do not think | ever regarded that as TIE’s responsibility. TIE could
have lent a bit harder on SDS to ensure that they got things right first time
and | think there was a disappointment again that a supposedly blue chip

team on the design side could not get it right first time.

We were trying to throw resources and advice to SDS to ensure that they
did get it right first time. It should have been, given the amount of advice,
information and help we were giving them. | cannot recall the detail of
whether bringing forward prior approval determination dates were likely to

assist or exacerbate matters.

I note that a joint meeting of the TIE Board/Tram Project Board/Legal
Affairs Committee took place on 15 October 2007 and that the Boards were
advised that the Infraco bids were primarily based on preliminary design
[CEC01357124] (at p10). | think the assumption was that it was not
unusual for major contracts to be priced on the basis of outline designs,
with a modicum of detailed stuff, and the size of the provisional sum
presumably gave me comfort or gave the Tram Project Board comfort. You
always have concerns about a possible increase in costs and it would be
extremely foolish not to have. | cannot recall how that particular issue was

addressed ie of bids being primarily based on preliminary design.

| am referred toan email dated 19 October 2007 from Rebecca Andrew
[CEC01399632] which noted concerns by the Office of Government
Commerce (OGC) team that TIE did not have the team or strategy in place
to adequately manage the contract and that it was important that the team
who would be managing the contract knew it inside out (which was best
done by involving them in the negotiation stage). | also note that

Ms Andrew'’s email included an email of the same date from Duncan
Fraser setting out what he regarded as three critical issues, including the
MUDFA works were behind programme with a potential impact on Infraco
costs, and “The risk of change after financial close is very high as the

approval programme up to financial close is essentially only for 1b, hence
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the critical design of 1a is only considered post financial close ...”. The
OGC Review Team were involved to try and flag up issues. | think the
important thing about the OGC Review is that it was a continuing process
and when they came back they would want to be looking at the issues
which they had flagged up as concerns beforehand. | cannot recall the
design, and statutory approvals and consents for phase 1b, being
necessarily more advanced than phase 1a. Phase 1b was primarily on a
disused railway line with very few complications. A lot of the earlier design

for Phase 1b would have taken place fairly quickly.

214. | can recall that assurances were sought from TIE as to how they were
going to handle the issues around MUDFA. | can only presume that the
assurances given were satisfactory. | know that reviews of the design
programme and a speeding up of that process was sought. It must have

been reflected in the Tram Project Board agendas and papers at the time.

215. | note that on 25 October 2007, the Council's approval was sought for the
Final Business Case, version 1, in respect of phase 1a (Edinburgh Airport
to Leith Waterfront) [CEC01649235]. A joint report was provided to
members by me and Donald McGougan [CEC02083538]. The report
noted that the estimated capital cost of phase 1a was £498 million and
included a risk contingency of £49 million. Fixed price and contract details

would be reported to the Council in December.

216. The principal drafters of the report to Council would have been Duncan
Fraser and Rebecca Andrew, with support from others. If you look at the
protocol for council reports you will see beneath the signatures is usually
the name of the report drafters. You are not going to replicate all the work
that has been done by TIE, DLA and their different advice teams. On doing
that you have to take on trust the bulk of the information that is provided
and it is not provided in one tranche. A lot of it comes from meetings and
discussions and the rest of it. Those involved in drafting the report would

have had faith in what they were writing.
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217.

218.

219.

220.

The discussion between the Council Solicitor and DLA, for example, on the
terms of the contract, must all have been taking place in the background.
People do not just sit down and write a report out of the blue. In relation to
whether it is normal for approval to be sought for a Final Business Case
after considerable work and expense had already been incurred, | would
not like to comment on what is normal for this project and what is normal for
other projects. It would be hard to see how you could get to a Final
Business Case without doing a lot of work on a project. There were a whole
series of outline and draft Business Cases prior to the Final Business Case
but, in relation to what was normal, you would be better asking people with
more experience in major projects than myself but. | cannot see, however,

how it could have been done differently.

| am asked to what extent the estimate of the capital cost was considered
afresh in the 2007 Final Business Case and to what extent it was simply
taken from the 2003 estimate (with an allowance for inflation and a risk
contingency). While | cannot recall the basis of the estimate in the Final
Business Case, and the extent to which the estimate was taken from the
2003 estimate, | would have expected the estimate to have been had been
constructed afresh and with the benefit of the initial contractual

discussions.

| consider that the report to Council in October 2007 fully and accurately
reported on the delays in relation to design, approvals and consents and
utility works and the risks arising from these works overlapping with the
infrastructure works. | cannot imagine producing a report which | thought
did not properly reflect these matters nor can | envisage that either the
Council Solicitor or the finance staff would have aliowed such a report to go
forward. There must have been a genuine belief that the report reflected

the current situation at the time.

The report is signed on behalf of the Director of Finance by Karen Kelly the

Depute Director of Finance, and by me. Any legal input would have come
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221.

222.

223.

from the Council Solicitor herself in discussion with, perhaps, the Director of

Corporate Services.

| am referred to a presentation given to the meeting of Council on 25
October 2007 by Willie Gallagher, Neil Renilson and myself
[CEC02083536]. While | have no recollection of the presentation, its
purpose would be as part of the process of keeping members informed as
far as possible and giving them, in turn, an opportunity to question all the
principal protagonists. | do not have any recollection of Mr Gallagher’s
presentation but, in relation to the Capital costs slide (p14), | would have
understood the reference to a “Firm bid for Infrastructure for Phase 1a —
subject to due diligence” to be exactly what it says, i.e. it provided a firm
price. | cannot recall the issue noted in the risk allocation and management
slide (p17).

Whatever it said on the slides about the allocation of risk, it was the
responsibility of the public sector to secure the necessary approvals
including the prior approvals, traffic regulation holders and the various third

party issues.

| am referred to the Highlight Report to the IPG on 15 November 2007
(CEC01398241) which noted, under Detailed Design Review Process, that
“‘Reviews of the individual disciplines of the detailed design continue. The
packages have yet to be coordinated by the designers therefore the value
of these reviews is limited and all packages will require resubmission when
complete and fully coordinated by the designers and TIE. Further delays to
the design programme are becoming apparent with all technical reviews
programmed to complete after financial close” (para 3.3). We were looking
at reviews of the programme. The actions would have been sitting

down with TIE to go through and rework the desigh and see how they
were reworking the design programme. Day to day discussions would
have been through the staff co-located with TIE. The concerns have

been highlighted and also highlighted the fact that there had been an

emphasis placed by CEC that the matter needed to be resolved as a matter
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224.

225.

226.

of urgency. They would then continue to have further discussions as to how
that issue was going to be resolved in terms of addressing resources to

complete within the necessary timescale.

| imagine the agreement would have gone back to myself and my staff and
then would have been progressed. | know that it was essentially a matter
for TIE to issue the necessary instructions and work with SDS and BBS to
produce the necessary programme and resolve it. The subsequent bit on
prior approvals is back to the issue that there was a lot of pressure and a
compression of the timescale and that we needed to increase the number
of staff working on prior approvals which we did.

| cannot recall what my views were concerning an email from Duncan
Fraser [CEC01383667] on 20 November 2007. Duncan Fraser sent me
emails almost on a daily basis. | think at one level it appears to be a briefing
on TIE. The last two bullet points are reasonably understandable. In
relation to the first bullet point, | do not understand how that fits with the

novation of SDS into the contract.

| am referred to the minutes of the meeting of the Legal Affairs Committee
on 26 November 2007 (CEC01500853) (which I did not attend) that “DLA
would report to the Council independently of AF [Andrew Fitchie] who
would be acting in his TIE Contracts Directors role”. | cannot recall anything
in relation to late 2007 and early 2008 that indicate whether Mr Fitchie

was employed by DLA or by TIE. | think his first point of contact with the
Council would have been through the Council Solicitor but | honestly cannot
recall who he was employed by at any particular point in time. It would
depend on the nature of the advice that was being given and the extent to
which that advice was being scrutinised and whether it was clearly
understood what Mr Fitchie’s starting point was. At one level there may be
a conflict of interest in there, at another level | suppose that he knew more
aboutitthan anybody else. | cannot recall the details of what advice was

issued or to whom.
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227. The minutes of the meeting of the Tram Project Board on 7 December 2007
[CEC01526422], note that | had “queried the impact of the late design
delivery, particularly its knock-on effects on the MUDF A programme, any
change in risk profile accepted by the Infraco and the price impact” (para
3.3). | am also referred to the progress report presented to the meeting
[CEC01387400], which noted that 66% of detailed design for phase 1a was
complete and that it was expected that about 75% would be complete by

the date of placement of the contract in January 2008.

228. While | cannot recall the meeting of the Tram Project Board on 7 December
2007, | can recall being fairly aggressive throughout this whole series of
meetings. | assume that | was satisfied by Steven Bell's response in
paragraph 3.4 of the minutes saying that the programme accommodated
the design delivery programme without price impact at the moment. My
assumption regarding the impact of the late design delivery is that, on the
basis of assurances by TIE, these things were capable of resolution without

price impact.

229. | am referred to the Highlight Report to the meeting of the IPG on
11 December [CEC01398245] which included a Briefing Note (Appendix
3, at pages 7 and 90) that had originally been sent to myself and Donald
McGougan by Alan Coyle on 3 December 2007 (the email is
[CEC01397538] and the Briefing Note is [CEC01397539]). The Briefing
Note set out a number of important issues which could impact on the report
to Council on 20 December and sought guidance on how these issues
should be treated in the report.

230. | think the Briefing Note probably reflects the underlying concern that while
it may be achievable to reach a Financial Close, there was a major
challenge in managing the steering of the contract, and while there could
have been an extension of time, that would have a significant impact on
overhead costs. | think, however, that the Briefing Note probably was a fair

reflection of the concerns at the time.
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231.

232,

233.

234.

235.

236.

The discussion of Quantified Risk Allowance in the Briefing Note flags that
the information is awaited and states the caveat that a fixed price contract

was is in place at contract close.

In term of utilities, the Director’'s Briefing Note records that “The MUDFA
works programme has a direct impact on Infraco’s ability to start works on
street. The MUDFA works have been delayed by design drawing delays
...” (para 6.3). That reflects a concern and comes back, again, | suppose,
to the messages we were getting from TIE at the time that this would close

out.

The Briefing Note stated under Consents/Approvals/Incomplete Design,
“The fact that the design is incomplete will increase the risk of variation
orders, delay to MUDFA and subsequent delay to Infraco and have a knock
on effect to the TRO process” (para 7.10). In relation to progressing prior
approvals, the response was and had always been that you can deal with

the prior approval process by an appropriate resource allocation.

The Briefing Note contains a discussion of PI Cover/Guarantee. | cannot
recall the issues around Professional Indemnity cover but it does strike me
that it would be difficult to get Pl cover for yourself against an organisation

that you wholly own.

Itwas also noted that “There is also the issue that Council officials do not
understand the contract nor have had any independent review of the
contract document” (para 13.4) and that “Experience would tend to suggest
that the presumed commonality between TIE and the Council cannot be

taken for granted” (para 15.3).

The Briefing Note was written by a member of Finance staff so | presume
that it would have been the Director of Finance that would have put it

forward. | cannot recall the discussion in relation to all these things at the
IPG meeting. You would need to look at the minutes of the IPGs to reflect

it. They were topics that were being continually raised.
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237. | am also referred to the passages of the Highlight Report for that meeting

238.

239.

of the IPG which noted: Detailed Design, “Further delays to the design
programme are becoming apparent with all technical reviews programmed
to complete after financial close. CEC have emphasised that this needs to
be resolved as a matter of urgency” (para 4.2), and, under Planning Prior
Approvals, that one planning permission and five prior approvals had been
granted, four prior approvals were currently under consideration and that 52
batches remained to be submitted for prior approval. It was further noted,
“Of the batches received, a number have been put on hold awaiting revised
details from the designers. There is concern that prior approvals may have
to be revisited if there are substantial changes in design coming from inter-
disciplinary coordination, technical approvals or value engineering” (para
4.2).

| assume that the meeting would have been satisfied that sufficient
pressure was being applied on TIE and others to resolve the issue around
the design. In respect of the prior approvals, | would probably have taken
some comfort from the fact that the majority of the outstanding prior
approvals were actually already under informal consultation and therefore
any issues had been flagged up. | can recall, around the issue of value
engineering, rejecting at an early stage, one or two value engineering
proposals because they would not be capable of obtaining planning
approval. There was a sift at that stage which should have dealt with issues

coming from value engineering.

In relation to the concern that prior approvals may require to be revisited if
there were substantial changes to design, that is simply a statement of fact.
If you change your design for something that needs prior approval then you
are going to have to revisit the process. And, as | say, | can recall that
issues had been flagged up sufficiently that | had been able to reject some
of the proposals for value engineering for structures on the basis that they

would not obtain prior approval.
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240.

241.

242.

The Action Note of the meeting of the IPG on 11 December 2007
[CECO01391159] states that dealing with the issues of concern seem to
have been put down to Donald McGougan, Gill Lindsay, Tom Aitchison, Jim
Inch and Duncan Fraser. | was not at the meeting and | do not know why. |
do not recall that | was absent around that time, | certainly was not off sick.
The Action Note seems to suggest that the lead for the meeting is the Chief
Executive with Duncan representing myself presumably. | would have
been happy that the points were being recognised and that there were high

level meetings being called to deal with the issues.

It would be more than an Action Note for follow-up. If the matters there
could not be addressed in the course of the meeting it would be one for
follow-up work. | think my thought process would be that this has got to be
dealt with. The meeting was flagging up that these are all there on the list of
issues which need to be addressed pretty urgently and my assumption is

that they were.

| am referred to an email dated 14 December 2007 by Duncan Fraser
[CEC01397774] which referred to a presentation by TIE the previous day
and asked certain questions about the Quantified Risk Allowance, including
querying the provision made for the likely change in scope given the
incomplete/outstanding design, approvals and consents. Mr Fraser stated,
“The scope of the works is not clear to CEC and specifically the quality and
quantity and status of designs on which BBS have based their price. Also
none of the designs are approved (none technically and only 4 out of 61
prior approval packages) hence the scope is likely to change, hence
provision should be made for this”. | also note Geoff Gilbert’s reply: “I have
previously explained the interrelationship between emerging detail design,
Employer’'s Requirements and Infraco Proposals works and how price
certainty is obtained out of this process and are in the process of delivering
such certainty. Therefore, please advise what scope changes you
anticipate arising out of the prior approvals and technical approvals. The

overall scope of the scheme is surely now fixed, is it not?”
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243.

244,

245.

| take it to mean that Mr Fraser was concerned, in particular, over the prior
approval package. That is what | would take from it. Geoff Gilbert’s reply
seems to suggest that he has previously discussed that and that he cannot
understand the points that Duncan is making. He does not envisage any
change coming out from that process. | cannot honestly recall this particular
email. It would have been normal that | was copied into the email but | was
copied into literally hundreds of emails every day. | suspect | would have
looked at it and looked at the response and thought okay. | would have
been satisfied through what was being said about ensuring that the scope
was fixed. | had hoped that we had been able to insulate (I probably meant
that we now had the process working with good people and free of external
influences) the process sufficiently and that scope changes were not going
to arise from it. The prior approvals process was in train to ensure that prior
approvals would flow smoothly. Everybody understood the nature of the
prior approval process and how the designs would accommodate it. | must

have thought that the overall scope of the scheme was fixed.

| have been shown minutes of a meeting of the CEC/TIE Affairs Group
which took place on Monday 17 December 2007 [CEC01501051]. | was
not present at that meeting. Apologies. The minutes show that Willie
Gallagher reported that the Infraco contract was now at 97% fixed price
with BBS taking on the design risk. Further negotiations were to be
undertaken between then and financial close. To be honest | cannot
comment on this minute. What seems to be set out is a factual position
and | suspect that | was probably assuming that it was the fixed price.
There was a constant message coming back about there being a fixed

price.

| am asked for my understanding of a meeting at Wiesbaden, Germany,
between representatives of BBS and TIE. | understood that the purpose of
the meeting was part of finalising the contract negotiations with BBS. |
cannot recall the details of what was discussed and agreed at Wiesbaden. |
would presume that it would be in connection with the outstanding issues

which should have been raising concerns over the previous month around
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a transfer of risk. | would expect Willie Gallagher in the first instance to

have given myself and the rest of the Tram Project Board an update.

246. | am referred to an email dated 18 December 2007 by Duncan Fraser
[CEC01397825] attaching a note, Tram Project Board Critical Issues
[CEC01397826], in relation to a meeting of the Tram Project Board the
following day. The note stated: “1. Negotiations. Firm prices — 97% fixed
leaving Picardy Place and Lindsay Road as re-measurable ... 2. Budget ...
The Approvals Risk is now allocated to TIE with a £10m provision for
Change Control ...”

247. | cannot recall actual matters in relation to the negotiations. This is a
Briefing Note for the Tram Project Board and | would expect the minutes of
the Tram Project Board to give some guidance on that. My understanding
would have been the same as in the Briefing Note from Duncan. | would

have taken my guidance from him and from others involved.

248. |do not have any recollection of the meeting of the TPB on 19 December
2007 [CEC01483731]. | am referred to slides that appear to have been
presented which stated, “BBS taking detailed design development risk” and
“Design development risk transferred to Infraco from this point on” but |

have no recoliection of what was actually discussed at the meeting.

249. | am also referred to the minutes of the meeting of the TPB on 19
December 2007 (CEC01363703) which noted:

“AH questioned how the risk of programme delays, specifically due to design
delays, had been allowed for in the cost estimate. WG explained that a number of
factors provided comfort in this matter:

o Normal design risk is passed to BBS through the SDS novation.

o Sensitivity testing had been undertaken for a 6-month programme delay
which is covered by risk allowances; and

o The risk of potential programme delays due to systems integration was
passed to BBS through the Tramco novation”

“AH requested further details on the design risk being passed to BBS — SB to
provide”.
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250.

251.

252.

253.

254,

“AH expressed his concern about potential programme impacts arising from
design delays. SB to provide greater detail on how the risk is passed to BBS”.

The questions that | am noted as having been involved in were asking were
they as a result of what was coming through in my briefing and my own

concerns.

| do not know what | understood in relation to “design development risk” at
the time. | presume now it meant the risk of drawings not being available in
time. The minutes note that | requested further details of the design risk
being passed to BBS. | do not recall anything from the meeting itself, |
presume, that it was because | saw it as a critical factor and wanted to be

satisfied.

| cannot recall any concerns about potential programme impacts arising
from design delays. | presume it was because of the impact on cost and
programme. | think my concern must have been resolved at the time. |
assume that they were resolved sufficiently, not necessarily at the meeting,

to move on.

| think my understanding at the conclusion of the meeting, as to which party
bore the risks and liabilities arising from the delays in relation to design,
approvals and consents and utility works was that these risks had been
transferred, on the basis of the assurances that were being continually
given by the TIE team i.e. that what was necessary to transfer the risk had
already taken place. It was always programmed to ensure that there was
no difficulty.

| have been shown tables on p10 of the Tram Project Board papers for the
meeting on 19 December 2007 [CEC01526422]. | must have seen the
table at the time but | cannot recall it or at this length of time comment
meaningfully on it. It is so far removed from me in time that | can only make
assumptions that it reflects the firming up of core costs by taking things into

the firm price.
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256.

257,

258.

There is a heading in the tables for risk allowance and that appears to look
at the risks which were given in the Final Business Case and reduce those
on the basis of an apparent agreement to transfer them into the fixed price
or to transfer the risk to the bidder. That is an assumption reading the
document at this point in time. | have honestly no recollection of the

meetings in which that was presented and explained.

On 20 December 2007 Donald McGougan and | presented a joint

report to Council [CEC02083448] seeking members’ approval on the Final
Business Case, version 2 [CEC01395434]. The report to Council was
drafted by City of Edinburgh Council officials and cannot be drafted other
than in discussion and partnership with individuals within TIE. TIE was
consulted when drafting the report, although there may also have been side
discussions with Transport Scotland or others. The principal authors, again,
were Duncan Fraser and Rebecca Andrew and they would have drafted the
report in discussion with Stewart McGarrity of TIE, as being the three
principal people involved. There would be several drafts. It would have
been quite clear from discussions internally over time that a report had to
be ready on that particular date in terms of the programme and they would
have been addressing their efforts to close out the issues for the report.

The normal process for a report of any significance like that is that it would
have been bounced between them and various other colleagues. Once a
report started to take shape, drafts would then have been passed around

the Council Solicitor, Director of Finance and | for comment and return.

The standard protocol, other than on occasions when the Council Solicitor
submits a report to the Council Committees etc., is that the report goes
forward in the name and under the signature of the Service Director or

Directors concerned or the Chief Executive.
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259. In terms of whether any steps were taken to confirm the accuracy of
information provided by third parties, comfort comes from the individuals
involved in the drafting of the report and there would have been long
discussions with TIE. Remember also that there was a constant series of
Office of Government Commerce Reviews which provided external

assessment.

260. In terms of the individuals involved, people built up a working relationship
with Stewart McGarrity. These are not relationships with the third party
engaged contractor or anything like that, there is a relationship with
somebody who is ostensibly working on the same project albeit within the
arms-length organisation as opposed to the main organisation. You have to
have a certain level of trust within that situation, which evolves over time.
You have to continue to challenge at a high level and there are areas and
individuals that you might challenge more than others. If there has been a
constant to-ing and fro-ing of information around the Final Business Case,

then you would expect issues and checks to have been built into that.

261. | am referred to an early draft of the report to Council which noted that a
further contingency of £25 million was recommended to cater for changes
from the preliminary design to final design (ie email dated 29 November
2007 [CEC01383999] from Stewart McGarrity sending a draft of the report
[CEC01384000] with comments by himself and Miriam Thorne) (see paras
3.3 and 4.3 in respect of the further contingency). That draft also included
an Appendix on Risks which noted that designs were not complete and that
“If the designs are built into the contract at contract close and the decision
is made to change them at a later date, this will lead to additional costs and
potential delay” (para 5). The Appendix also noted that if designs required
to be reworked to obtain planning approval then, again, a variation order
would be required at additional cost and delay (para 6). | note that the final
report to Council on 20 December 2007 [CEC02083448] did not include a
recommended further contingency for design risk or the Appendix on Risks
but cannot recall why these were deleted from the version of the report

presented to Council.
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263.

264.

| have also been shown an email dated 14 December 2007 from Gill
Lindsay [CEC01397758] responding to an email of the same date by Alan
Coyle enclosing [CEC01397750] a draft of the report to Council
[CEC01397751]. In her email Ms Lindsay stated “the version of [the]
Report | had been working on was much more explicit re risks current and
those to be contained. Has all this text been removed and if so why
please”. In another email dated 14 December 2007 Ms Lindsay stated |
think we will need to be more explicit that further risk matters require
closing prior to financial close, hence reasoning for delegation to officers
and they will do this provided it is reasonable” [CEC01397758].

[ have been asked who would have removed the reference to the
recommended further contingency for design risk and the Appendix of
Risks. If these passages were removed it was removed somewhere

along the editing line but, on the other hand, things that Gill referred to in
her earlier email had in fact been taken on board and incorporated so some
things seemed to have been put in, some things seemed to have been
taken out. Alan Coyle and others would have been involved in it. Colin
Mackenzie would have been putting in the legal inputs and Rebecca
Andrew and Duncan Fraser would also have been involved.

The report to Council on 20 December 2007 [CEC02083448] included the
following provisions: the estimate of £498 million for phase 1a (inclusive of
a risk allowance) as reported in October 2007 remained valid and the
current price estimate was based on a compressed construction
programme (para 8.2); “... Some cost allowance has been made for the
risk associated with the detailed design work not being completed, at the
time of financial close ..." (para 8.1); “The fundamental approach to the
Tram contracts has been to transfer risk to the private sector. This has
largely been achieved” (para 8.10); risks retained by the public sector
included agreements with third parties (including delays to utility diversions)
and finalisation of technical and prior approvals (para 8.13); and “The risk
contingency does not cover major changes to scope. It should be noted

that the current construction programme is compressed to reduce the

Page 71 of 126

TRI00000046_C_0071




265.

266.

267.

268.

length of disruption and provide best value. Changes to the programme
could involve significant costs, not currently altowed for in the risk
contingency” (para 8.16). Authority was sought from members for the
award of the Tramco and Infraco contracts by TIE subject to price and
terms being consistent with the FBC and subject to the Chief Executive
being satisfied that all remaining due diligence was resolved to his
satisfaction (paras 1.2 and 10.2).

| am asked about the cost estimates including a provision for the evolution
of detailed design but cannot recall the precise allowances that had been
made for the risk associated with the detailed design not being completed

at the time of financial close.

The basis of the statement in paragraph 8.10 of the report (that the transfer
of risk to the private sector had been largely achieved) was on the work that
had been done and the assurances had been given in the discussions

between the Council Solicitor, DLA and others.

At the time | must have considered that the report to Council fully and
accurately set out the delays that had arisen in relation to design, approvals
and consents and utility works and the risks arising from these works
overlapping with the infrastructure works.

| am also referred to the following provisions of the Final Business Case,
version 2, dated 7 December 2007 [CEC01395434], namely: the Infraco
bid and contract were variously described as being “fixed priced”, “fixed at
outturn price levels”, a “lump sum” contract and a “single turnkey fixed
price” contract (paras 1.68, 1.71, 7.100, 7.111, 7.127b and 10.53); there
was a high level of confidence in the estimate of £498m, it being noted that
“Approximately 99.9% of the costs included are based on the rates and
prices for firm bids received for the main contracts (infrastructure, tram
vehicle supply, utility diversions and design), the remainder of the costs are
based on known rates and prices for personnel and, in the case of land,

from the Valuation Office Agency (District Valuer's) assessments. The
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269.

overall level of confidence is reinforced by benchmarking against other tram
schemes and the provisions for risk included in the estimate, as explained
below” (para 1.66); “The updated estimates comprise base costs and an
allowance for risk and uncertainty. A rigorous Quantitative Risk Analysis
(QRA) has been applied to identify project risks to derive a risk allowance
to deliver a very high level of confidence (statistically at a 90% confidence
level, meaning that there is a 90% chance that costs will come in below the
risk-adjusted level). The level of risk allowance so calculated and included
in the updated estimate represents 15% of the underlying base cost
estimates for future Phase 1a costs at Contract Award. This prudent
allowance for cost uncertainty reflects the evolution of design and the
increasing level of certainty and confidence in the costs of Phase 1a as
procurement has progressed through 2006/2007 and fixed price bids for the
infrastructure and tram vehicle supply contracts have been received” (para.
1.68); the most significant risks retained by the public sector were noted to
be utility diversions, changes to scope or specification and obtaining
consents and approvals (para 1.85); “The anticipated novation of the SDS
contract to the Infraco will mean that responsibility for the design and all
risks arising are transferred to the private sector system integrator (Infraco),
without the normal disadvantage of an increased risk premium, that bidders
would apply due to uncertainty, if they had to carry out all of the design
work post contract award” (para 7.50); “MUDF A works commenced in July
2007 with significant work being progressed on target to date. The
programme for these is under continuous scrutiny and although it is
recognised that there will most likely be an overlap of MUDFA and Infraco
works, this is unlikely to delay Infraco activities” (para 11.14); and “In
summary, the public sector is exposed to significant, but diminishing and
manageable, risks during the remaining period of scheme development”
(para 11.57).

I must have considered that the provisions of the Final Business Case gave

an accurate account of matters at the time.
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271.

272.

273.

274.

The capital cost estimates would have been produced by TIE and would
have reflected a huge amount of internal work in TIE in terms of looking at
contract documents. | imagine they would not have been checked in every
detail by Council staff. There would have at the very least been a checking
of headings. The staff that were there were all looking at this and | cannot

recall at this point just how deeply they went into it.

| am asked about my understanding of the extent to which the Infraco
contract would be a fixed price or lump sum contract. | cannot say what
was in my own mind at the time. | can only say that whatever it was it must

have been reflected in the signed reports.

| am asked about my understanding at the time of the main risks. The main
risks must have been in terms of programme, overrun issues and, again,
the assumption must have been that they were diminishing and
manageable by TIE in terms of the various assurances and information

provided.

| cannot say what my understanding was in relation to how the Infraco
contractor could provide a fixed price at the time given the delay in
completion of detailed design and given that statutory approvals and
consents were outstanding. | imagine that a fixed price could be given
because, through the exchange of information during negotiations, the
Infraco contractor knew exactly what the situation was in relation to the

remaining elements of design that would be novated to them.

| suppose | was probably less concerned about the TRO milestones
because | could understand the steps and the nature of it and, | suppose,
because | had the confidence myself that an element of it had evolved
through my own Department. Presumably, the belief in CEC of the design
risk element was that it would be satisfactorily transferred through novation
to the contractor. The team from CEC dealing with that would be the

various people from Finance and City Development who were engaged on
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the project including, principally, Duncan Fraser, Rebecca Andrew and

Colin Mackenzie.

275. | am asked about the passage in the FBC that, instead of using Optimism
Bias, Transport Scotland and CEC had adopted a very high confidence
figure of 90% (P90) in the estimate of risk allowances to cover for specified
risk, unspecified risk and Optimism Bias (para 11.42). It must have been
through my own staff. | think we were, quite possibly, taking the view that if
Transport Scotland were happy, given their experience, and given the
stage that the project was at, and then Optimism Bias, as such, was no
longer an issue. | think, as | mentioned before, the issue was more around
the level of contingency and risk built in rather than a blanket figure for
Optimism Bias. | would have received a briefing on this from Duncan
Fraser, | presume. | cannot recall what the collective wisdom was and how
it was expressed on that particular matter. This is back to my understanding
of Optimism Bias being applicable in the early stages of the project and

being overtaken by contingency and risk allowances later on.

276. | am referred to the 2003 STAG Guidance (updated in 2005)
[CEC02084489], Risk and Uncertainty, which stated that, “Ultimately, once
a project has been designed and costed in detail, risks have been
effectively mitigated, and full allowances have been made for anticipated
and unanticipated risks, then there should be no need for further generic
optimism bias adjustments. The contingency allowance referred to above
should, in effect, cover the ‘lower bound’ optimism bias adjustments
recommended by the Treasury” (para 12.6.3).

277. Inlate 2007 phase 1a of the tram project had been “designed and costed in
detail". | think | was comfortable that it would have been designed and
costed in sufficient detail for the provisions there to be applied. The comfort
would come through the Tram Project Board and through briefings. | have
mentioned the names earlier about the staff involved in briefings, reliance
from the assurances and questioning within the Tram Project Board, on the

state of the project and questioning from the Board of TIE.
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278. | am asked, when delays in the production of design and in obtaining
statutory consents and approvals became evident during 2007, and when
delays and difficulties became evident in carrying out the utility diversion
works, whether any consideration was given to re-visiting the decision not
to make any allowance for optimism bias in the estimated capital cost of the
tram project, and/or to increase the risk contingency. My understanding at
the time was, as | have said before, that Optimism Bias was a factor that
gets applied in a fairly hefty chunk in the earlier stages of the project. | think
that the risk contingency was visited and revisited throughout 2007, and it
would appear from the various documents, that changes were made at
various times, but the approach by TIE seems to have concentrated on
reducing or controlling the risk contingency by appearing to transfer risk to
the private sector. | would have expected thatthere would be some
evidence from the minutes, to have questioned about the risk and the risk
transfer and | must have been satisfied with the answers | was given.

279. | am referred to an email dated 28 December 2007 (CEC01514482) in
which | raised an issue with Willie Gallagher in relation to the current price
of £498m not including tapered poles and advised that “This indicates the
sheer scale of the risks around the prior approval process unless we can
quickly gain a greater clarity as to these design issues. Can we discuss
before the next TPB and agree a timescale/process through TPB”.

280. | must have considered that | did obtain greater clarity on the outstanding
design and approvals issues but | cannot recall the actual meeting at which
this was discussed [CEC01514482]. | would have asked Willie Gallagher
for a meeting and | presume the meeting or discussion took place. | do not
know what the outcome of that was, but we were constantly, on the Council
side, trying to keep on top of the prior approvals process through
deployment of staff and the identification of issues. | do not even know

whether the poles were tapered or not at the end of the day.
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The Infrastructure Contract 2008

281.

282.

| am referred to the minutes of the meeting of the Legal Affairs Group on

7 January 2008 (CEC01475121) which noted that ‘WG [Willie Gallagher]
reported that the contract negotiations with BBS are proceeding
satisfactorily and following the trip to Germany fixity on price, scope and
programme as reported to Council on 20 December 2007” (p.1) and that
“SDS have completed 70% of detail design. BBS are prepared to accept
SDS under novation agreement (quality of design, programme and
commercial position) ... Consents and approvals remains an area of risk
that BBS are not happy to sign up to” (p.4). | cannot recall whether |
attended the meeting of the Legal Affairs Group on 7 January 2008. |
would need to go and look at my diary for 2008 which | suspect is no longer
in existence. My understanding, reading the minutes, corresponds with the
general impression that SDS were being novated to BBS, who were in full
knowledge as the current state of design, and that the issue of the
necessary approvals remained with CEC. | cannot recall the main issues

that were the subject of negotiations between TIE and BBS at that time.

I have no recollection of any Tram Project Board meeting on 9 January
2008 [CEC01363703]. There appear to have been further meetings and
provision of information to me regarding my constant raising of issues. The
rest is just as reflected in the minutes. My understanding must have been
that there were problems but they were being resolved to put it at its
simplest. | must have been getting sufficient comfort, but not sufficient to
stop me from raising the issues because there appear to be further queries
throughout. However, there was a constant frustration in some areas. |
think my main frustration probably at the time, was still on resolving the
issues of prior approvals which | saw as something that could be solved
from our side, from constantly keeping on top of the provision of information

and rapid turnaround, which seemed to be feasible.

Page 77 of 126

TRI00000046_C_0077

e — e = w T



283. | am referred to the minutes of the Legal Affairs Group meeting on
21 January 2008 [CEC01476409], which note, in relation to Consents and
Approvals (para 8), that “NS [Nick Smith] asked who would be liable if SDS
does not work to the programme — MC [Matthew Crosse] noted that the
SDS Novation Agreement will take care of this. At NS’s request MC will
confirm that the Agreement contains details of who will take the risk on
knock on effects of delays”. My understanding was, as the minute’s state,
that there was sufficient in place within the contract and in the novation
agreement that would take care of it and that Legal were going to be
provided with further information to satisfy them. | must have been satisfied

that the risks would transferred through the novation agreement to SDS.

284. | note that on 22 January 2008, an email by Nick Smith [CEC00481318]
noted a “significant issue with regard to design approvals and consents”
against the background that “the design process is now over 12 months
late in delivery”. | think part of it was that Nick Smith had not been involved
in the project for as long a time as any of the other Council Officers that
were involved. That was my recollection, at any rate, so to some extent he
was being briefed on past events. | do not recall and would not have
expected to have seen this particular exchange but he is expressing a

concern about approval delays.

285. On 23 January 2008, there was a joint meeting of the Tram Project
Board/TIE Board/TEL Board [CEC01246826]. My understanding must have
been that there was a need to establish a baseline for prior and technical
approvals, and that we had to get that baseline right in order to measure
everybody’s progress against it. The consequence of establishing such a
baseline would be to be able to keep track of progress. | cannot recall
BBS’s expectations of the level of design completion prior to novation and

their concerns about programme impacts arising from approvals delays.

286. The minutes of the meeting note ( in para.5.14) that | raised a concern
about the draft Close report regarding exclusions from the Infraco base
price and requesting greater clarity on the definition of “additional works”. |
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288.

289.

cannot recall whether these concerns were addressed. | think it was fairly
obvious what | was asking for and | cannot recall whether clarity was

subsequently provided.

| am referred to the Highlight Report to the IPG on 24 January 2008
(CEC01390618) listed, in paragraph 3, the “activities and deliverables” that
were expected to be achieved by 9 February to allow the formal award of
contracts by TIE on or around that date. In relation to pricing (para. 3.7) it
was noted that “The Council requires a detailed analysis of prices, costs
and risks allowance ... Otherwise statement on % of costs fixed and %
outstanding as provisional sums with programme for moving these to fixed
costs”. In relation to SDS Novation (para.3, 9) it was noted, “Full written
explanation of the SDS novation to be provided by TIE, including risks of
failing to deliver design. Full details are required from TIE on status and
degree of completion of SDS design work as at 14 January 2008, including
prior and technical approvals. If approvals risk is not being transferred to
BBS, the Council needs to know the impact and likelihood of the risks and a

strategy for managing the risks”.

My understanding is that the Council was looking for greater clarity on the
areas noted under “Pricing” in the report. | would have expected that they
would have been seeking greater clarity. | would also have expected that
my staff would have asked for that before it reached my level. | was
concerned and getting frustrated that these things were not coming
through. Probably Duncan Fraser prepared that report. We had had a
change in Head of Transport the previous year and the one who was acting
was not familiar with the project so a lot would have fallen on Duncan’s

shoulders in that respect and on his team.

The issue of SDS novation mentioned in paragraph 3.9 is just what it says
ie how was the design being novated and where do the risks fali? in
relation to the reference to approvals risk, my understanding, again, is what

the report states.
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290. The reference to “TIE to provide written report on previous claim settlement
with SDS ...". was, | imagine, to ensure that there were no outstanding

monies due to SDS that were not known about.

291. The report declares that these were to be provided by particular dates. |
think it had been an exercise, | suspect, to sweep up all outstanding issues
by a given date and to give the IPG the comfort that these were going to be

provided by these dates.

292. My understanding in terms of whether any material progress had been
made in completing and obtaining the outstanding design, approvals and
consents must have been that there was progress. In relation to approvals,
for example, you could see them coming through. | think there was
probably a bit of concern where they had been put on hold awaiting revised
details from the designers. | do not know if that was because the designers

had changed their mind or whether that was part of the feedback process.

293. | am referred to Appendix 1 of the Highlight Report to the IPG on 24
January 2008 (CEC01390618), which included a draft Report, on Terms of
Financial Close (“Close Report”) (“draft 21.1.08"). | note that the draft Close
Report stated (at page 64) that the following risks were wholly or partly
retained by the public sector beyond financial close, namely, the process
for granting approvals and consents, the process for granting TRO's,
the interface with the implementation of utility diversion works, delays to
design approvals for reasons outside the control of the Infraco and
stakeholder instructed design changes. | also note that the draft Close
Reportincluded a discussion of Infraco price basis and exclusions (at page
66), including the passage that ““Crucially the price includes for normal
design development (through to the completion of the consents and
approvals process — see below) meaning the evolution of design to
construction stage and excluding changes if [of?] design principle shape
form and outline specification as per the Employers Requirements”. There
was also a discussion of QRA and Risk Allowance. The purpose of
Appendix 1 of the Highlight Report must have been to record that the risks
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295.

296.

297.

298.

retained related to change of scope of the project and to any unreasonable

delays in the necessary statutory approvals.

My assumption is that the issue of incomplete design was addressed by
transferring responsibility to the Infraco bidder as part of the novation of
SDS. That would be coming through from the discussions within the Legal
Team around the contract. | cannot recall the name of the person at this
time. It would have been coming out of the Legal Issues Group around the
contract. The Council Solicitor, herself, was intimately involved in the

process.

| am asked about my understanding of the passages in the draft Close
Report in relation to “Infraco price basis and exclusions”. | have no
recollection of what my understanding was at the time. | assume, however,
that my understanding would have been that provided you stuck to the
basic shape of the specification then the cost lay with the contractor,
subject to certain exclusions which are set out in relation to Picardy Place,
London Road, York Place and Bernard Street and which were fairly well

quantified.

The whole process, with the benefit of hindsight, would be different. With
the benefit of hindsight, crucially there would have been much more work
done and more questions asked both internally and externally over the risk

transfer elements around design.

My understanding now would have to be qualified by this being more than
eight-nine years ago. | have been completely separate from the process,
from any professional processes along these lines. it would be impossible

for me to revisit it in my current state of knowledge.
Again, | cannot recall my understanding concerning the passages in the

draft Close Report on “Responsibility for consents and approvals” (at pages

66/67) but my understanding now would be that there was a fairly
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reasonable transfer of risk between the bodies responsible for the relevant

activities.

299. My assumption must have been that there were elements of risk allowance
that were within Council control could be managed. When | was there |
would have expected any issues to come up on my desk and to manage it
through the various discussions. | do not know when the issue started
arising. | am not aware of any risk allowance now. | might have been at the

time, | have no recollection now.

300. | have no recollection from the discussion in the draft Close Report on
“QRA and Risk Allowance”. | must have been satisfied and whether | was

satisfied on the basis of correct information is another matter.

301. | am referred to an email dated 7 February 2008 (CEC01508412) in which
Colin Mackenzie advised Susan Clark of a “serious debate” ongoing about
consents and risk and that a decision may require to be made between
balancing the cost of delaying the award of the contract against the cost of
the Council bearing the risk of delayed prior approvals. There were
constant serious debates about consents and prior approvals. The debate
seems to have been, in terms of that email, whether the process should be
delayed until the prior approvals and consents were in place. | think that
does of itself run counter to the approach which we agreed at the time that
provision of the prior approvals was a manageable element to keep the
project on time and avoid contractual claims. | think the outcome of the
debate was that we stick with the approach and continue with the mitigation

measures and deliverables to ensure that the approvals were reached.

302. In terms of mitigation measures, we were making sure that you have the
staff resource in place to deal with that and also providing information
constantly to ensure that people understood what was required. The
parallel is probably like any other form of, let’s call it planning application, if

you have got an applicant who does their homework with the authority,

Page 82 of 126

TRI00000046_C_0082




303.

304.

306.

knows what is required, and submits an application in accordance with the

requirements and on, it goes through in minimum time.

While | cannot recall any specific consideration being given to whether the
Infraco contract should be delayed until all outstanding design, approvals
and consents had been completed and obtained, it would have been
discussed. The issue that was constantly lurking in the background was
the issue of inflation and retendering. There were also background noises
and things being made about, you would have been back in a year’s time,
with a year’s worth of construction inflation and all the rest of it, and not
necessarily back with an affordable project. The question of delaying the
award of the Infraco contract until all design, approvals and consents had
been completed and obtained, was never put to members for a decision
because | think the view was probably taken that the issue of risk etc. had
been exposed to the elected members the first time round. There was also
still sufficient confidence that, by the time of formal contract signature,
these issues would have been managed in the way in which members had
originally been told which would remove any need to put it back?

I note that on 7 February 2008, TIE and BBS entered into the “Rutland
Square Agreement” [CEC00205642]. | do not recall the need for and
purpose of that agreement but cannot think of any other reason for it other
than what is set out under the “whereas” part which lists issues around

price, timescale and CAF joining the Consortium.

| cannot recall the email from Gill Lindsay to Jim Inch dated 11 February
2008 [CEC01406011], which noted that BBS had sought additional sums,
which had been negotiated down to an additional £5 million, nor what my
understanding was at the time. | probably thought that it was the contractor
seeking at this late stage in the game to secure as much as possible in the
terms of fixed additional sums. As to what we were getting in return, there
was a continued offsetting of risk and that was what | imagine | thought at

the time. | cannot recall the figures.
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307.

308.

3009.

| have been made aware that there was a joint meeting of the Tram Project
Board and TEL Board on 13 February 2008 [CEC01246825]. The fact that
final design packages were now expected in late 2008 must have caused
me concern at the time. | do not recall any of this as | have said but | would
imagine that my concerns were probably, in part, alleviated by my
understanding at the time of risk transfer and the awareness of all parties

that this was the position.

| note that Donald McGougan is noted in the minutes (para 4.4) as having
questioned whether it would have been possible to buy-out the design risk
and was advised that throughout the pre- and post- preferred bidder
negotiations neither consortium was prepared to accept this risk. The
Boards requested a guidance document on the design delivery, risk
transfer and potential programme slippage. The minutes also state that
while the costs in the budget represented the full programme and scope of
works (including a risk allowance), the budget did not contain allowances

for stakeholder changes to programme or scope (para 6.1).

Mr McGougan was, from his perspective, looking for a particular figure. |
think the issue was that he was looking to actually buy out all elements of
risk including risk which would have been incurred by the client, for
example, asking for a design change or acting unreasonably over the
processing of approvals. My view was that you cannot de-risk a contract of
this nature by assuming that the contractor will take the risk for what would
be construed as unreasonable action. | use the word “unreasonable” not in
the legal context but just in a lay context. The other elements of risk had
been, based on all the information and assurances and legal consideration,

sufficiently well dealt with.
| assumed that the transfers of design risk and the issues which we talked

about in terms of approvals and consents had been sufficiently controlled

so that we would not get a change in programme or scope.
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313.

314.

315.

| cannot recall my understanding of the extent to which the Infraco price
included a contingency for design issues nor the design issues any such

contingency covered.

| am referred to an email dated 19 February 2008 (CEC01400919) in which
Colin Mackenzie advised Gill Lindsay that “The position regarding novation
of the SDS contract to BBS was given next to no clarification last night [i.e.
at the meeting of the Legal Affairs Group], with a contradictory explanation
from TIE”. Mr Mackenzie also noted, “l regret to have to record with you my
concern about TIE’s lack of transparency and co-operation with Council
officers. | do not take this personally, but find it unacceptable that the
Council is constantly having to press TIE for relevant information and face
an evasive response. This is hardly conducive to a good working

relationship”.

| was not aware of Mr Mackenzie’s email but am surprised that his
comments were expressed so strongly. It might have been as a result of his
discussions with TIE and DLA.

| cannot recall having received BBS's Design Due Diligence Summary
Report [DLA00006338] which raised various concerns about design,
inciuding that “more than 40% of the detailed design information” had not
been issued to BBS.

| cannot recall whether detailed design was incomplete, with approximately
40% outstanding. There is always the possibility that the figure was

exaggerated. | am not saying that it was or that | know what the true figure
was, but there is always the possibility that it is in Bilfinger Berger'’s interest

to exaggerate the figure to help them in any future position.

An email dated 22 February 2008 [CEC01474243] was sent from Graeme
Bissett to me and others attaching a paper [CEC01474244] on SDS
Delivery and Consent Risk Management (draft v2). My understanding must
have been to agree with what was set out in the report. | must have
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assumed at this point that agreement had been reached, or was near being
reached, with the exception of the issues which are specifically mentioned
in the report. The report seems to reflect the various things that were being
put in place in terms of process improvements, co-location, contract
management, resolution, closing out agreements and there was
considerable emphasis on a lot of those and particularly in closing out the
third party agreements. | think, at that point, | would probably have agreed
with Graeme Bissett’s conclusion that there was sufficient confidence
amongst the managers involved that the management process could be

executed rigorously and manage those risks.

| note that a meeting took place on 28 February 2008 between me, Donald
McGougan, Gill Lindsay and Alan Coyle of CEC and individuals from TIE
(as referred to in an email of that date by Graeme Bissett of TIE,
[CEC01546728] but cannot recall what was discussed. Meetings were
taking place on almost a daily basis. | always found meetings with Graeme
Bissett to be relatively refreshing because he was very good at putting the
issues over in an understandable and non-obfuscated way.

| cannot recall the matters listed by Mr Bissett in his email in the four bullet
points under “budget”, including, in the last bullet point, the statement that
“overall we believe that the existing £498m budget remains within reach if it
is accepted that the balance between calculated cost and risk contingency
will change and that some areas will be controlfed post-Close rather than
negotiated into the ground now”. | assume, he is presenting it in the email
to which | was not party to. He has presented it in a certain way, but | have
no recollection of the meeting or whether or not these things were
discussed, so | cannot say if | have any understanding of them because |
do not recall them being presented in that way. | can comment now, but |
think that is different to an actual understanding at the time. 1 would
comment that BBS were tabling cost increases as part of the negotiations
to close. Our understanding was probably along the lines of we would
expect to buy off some of the risk by paying more money. In respect of

areas which were not capable of fixity, we would know where they were
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and had a good view of how to risk manage the subsequent process. | think
| have touched on those, in terms of reviewing the risk contingency on a

rolling basis so the negotiating teams have headroom.

| would have expected reviewing the risk contingency to be a continual
process, as he says itis, and he is actually giving encouraging feedback. If
that information was presented in that way the previous evening or
whenever the meeting took place, | would have come away with a degree

of comfort.

I am referred to an email dated 28 February 2008 from Colin Mackenzie to
Gill Lindsay (CEC01400987) setting out Mr Mackenzie’s view that there
had been a number of material changes to what had been reported to
Council on 20 December 2007. He noted, “My concerns are around the
robustness of risk and contingency as although | accept there are
movements from risk to price and closing of some risks, | believe that the
residual risk re SDS may be very significant and | understand we still have

no figures to assess this”.

While | never saw this exchange of emails between Colin Mackenzie and
Gill Lindsay, | was aware that discussions were going on. | was relying on
the Legal Team to be able to close these out in sufficient time. | understand
Colin’s point and | think it goes back to whether there was a need to
change the recommendation to Council. If you felt that things had changed
Which, in this case, would have been an inability to proceed on the basis of
the approvals that had been given before; you would have had to go back
to the Council with another report. The only way you can formally report
back to elected members is by another report to the Council given the
Council had considered the previous report and come to a decision... There
were certainly verbal briefings being given. | am not aware of but there may
well have been other email or notes given to the Chair of the Finance
Committee and others. | would expect verbal briefings to be given to the
Chair of the Finance Committee by Finance staff. Committee Chairs would

be getting briefings from senior officials who normally would keep in contact
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324,

325.

with each other. The Finance Director would be aware of any briefings that
would be given to the Chair of the Finance Committee. There would be

something seriously wrong if he did not know about them.

| note that a Highlight Report was provided to the meeting of the IPG on 29
February 2008, which noted that the close out of critical issues had slipped
[CEC01246993]. A number of outstanding issues were listed. | note that
CEC required the terms of the SDS novation agreement, which was
currently being negotiated with BBS/SDS. Once that had been received it
would then go to CEC’s Legal Department for consideration.

Also outstanding was a “Letter required from DLA confirming CEC have
best possible deal, warning of any caveats and including updated risk
matrices” (1.5). That again | would have expected, if coming from DLA, to

be formally processed through CEC Legal.

I cannot recall the reference to “TIE to provide details of exclusions from
the BBS contract including financial values” (1.7). | can only assume that it
meant things like works, for example, which would be carried out by

Network Rail and by their own contractor.

In relation to “Residual risk relating to delays in Prior & Technical Approvals
to be quantified” (5.4), | assume that this is just as it says, namely, that a
statement was required from TIE in terms of that particular area and again

it comes back to what we needed to do to manage them out.

There is also a reference to “Draft Close Report to be updated to include:
analysis of prices, costs and risks; exclusions from BBS contract; statement
on fixed/outstanding costs; details of design changes since BBS priced
their bid; cost per week of not signing contract on time” (7). This is flagging

up points which to be incorporated in the Close Report.
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326. In relation to Planning Prior Approvals (para 6.1), this was an area of
concern that had been discussed. The reaction was that these were

manageable provided that the Council put the resources in place it was
moving from a process which had been expected to require a particular
resource over a period of time to one that required a much greater resource
in a more concentrated period. It should have been capable of being
adapted. For example service might have suffered in other areas of
planning but it would have been given priority over everything else. At that
point in time, that was recognised and action seemed to be taking place. If
it was not, then it was only because the resource was not applied or I
managed. My successor presumably did that if it applied in that time period

but | can recall spending a lot of time myself in discussion with the staff [
involved in ensuring that we did have the resource in place and hauling |

people out of other jobs.

327. | am referred to an email dated 4 March 2008 from Colin Mackenzie
(CECO01398928) which stated that, “On the Prior Approvals, it was noted
that the quality of submissions is stifl causing concern to CEC”. It was
further noted that myself, Donald McGougan and Gill Lindsay were to have
a key discussion about the terms of any Council report, including the

“materiality” question relating to changes from the 20 December 2007

report on FBCv2 price and risk.

328. The email from Colin Mackenzie was part of the process whereby
management was trying to improve the quality of the submissions. This had
been an issue for months and the problem was not going away. | think we
must have been hopeful at the time and I think it was referred to in a couple

of questions or a couple of issues ago, in terms of discussions with Graeme !

Bissett that improvements did appear to be developing. i
329. It was a frustration that you had to spend an inordinate amount of time

addressing a problem which should have been capable of being managed
but you were still reasonably confident that the problem could be managed.
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| think it was a management issue within SDS and TIE. They were not
necessarily dealing with the particular issue. This is one of the few things |
can recall from all this process of constantly raising this issue in Tram
Project Boards and having discussions and having to put more people, and

good people, onto the process.

| think the “key discussion” referred to by Mr Mackenzie would be to get all
the principal protagonists concerning the terms of the Council report to
meet to discuss this. | do not recall a meeting in that regard but | cannot

imagine that the meeting did not take place in one form or another.

I have no recollection what was discussed and agreed other than the
obvious which would have been the content of the subsequent Council
report. Life seemed to be an endless series of meetings. At one level, it
was ridiculous, | was trying to prepare for retirement but at the same time, |
was starting meetings at 7.30 in the morning and going on until 7.30/8.00

o'clock at night to try and get things clear.

| am referred to an email dated 6 March 2008 from Gill Lindsay to Jim Inch
(CEC01407509) which noted that SDS novation was agreed in principle,
the sum of £498m was at present £507m, base cost had increased and risk
sums had decreased from £49m to £31m (of which £3m was defined as
SDS risk and a further £10m for delay in general). Ms Lindsay noted that |
was supportive of this although | wished to be advised of the quantification
of the SDS risk now being transferred to the public sector and not the
private sector. | cannot recall this email from Gill Lindsay to Jim Inch. On
6 March 2008 [CEC01407509]. | have no recollection of the quantification
of the SDS risk being transferred to the public sector or the sums in the

risk contingency of £3m for SDS risk and £10m for general delay.

| am referred to an email dated 9 March 2008 from Gill Lindsay to Graeme
Bissett, TIE, [DLA00006379] which referred to the need to obtain a letter
from DLA on certain matters including the agreed position in relation to the

SDS risk transfer. | have no recollection of this but it was obviously felt that
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336.

337.

things were getting better and that we were moving towards a close. My
assumption in term of Graeme Bissett’s update is that the general tone of
correspondence and feeling at the time was that things were rapidly moving
to a close. | cannot recall what the agreements contained. It must have
been something that was reported through one or other of the forums but |

cannot recall any of the details.

| am referred to an email dated 10 March 2008 from Graeme Bissett which
was sent to me and others, [CEC01393820] attaching drafts of the Close
Report (v7 10.03.08) [CEC01393820], DLA Risk Matrix [CEC01393821],
DLA letter to CEC [CEC01393822] and DLA Report on Infraco Contract
Suite [CEC01393823]. | understand that this draft of the Close Report
contained the same provisions as the previous draft in relation to “Risk
assessment of in-process and provisional arrangements” and “Infraco price
basis and exclusions” but that there were changes to the section on
“Responsibility for consents and approvals” (pp25/26) and “QRA and Risk
Allowance” (p28). | note that the risk allowance of £32 million included £3.3
million in respect of post Financial Close consents and approvals risks and
£6.6 million “to provide for the cost of minor Infraco/Tramco programme

slippage of up to 3 months”.

| do not recall what my understanding of these documents was at the time. |

can only view the documents now afresh.

| am asked whether | had any concerns in relation to the suggestion that
following novation of the SDS contract to Infraco, TIE/CEC bore the risk of
the late production of designs and approval applications by SDS; that
TIE/CEC had little or no control over the production of outstanding designs
and approvals and that the Infraco Consortium (of which SDS was part}
stood to financial gain from any delay to the construction programme
caused by the late production of designs and applications. | cannot,

however, recall any discussion about these matters around that time.
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339.

340.

| have been shown emails from Colin Mackenzie dated 10 March 2008
[CEC01399012] and [CEC01399016] to Alan Coyle and others in which he
advised that he could not support a letter from the Chief Executive of CEC
that changes from the Final Business Case were within tolerable limits and
that he was of the view that the Chief Executive should report to Council
again on the various material changes. Neither of the emails were sent to
me. | must have been aware that there were still concerns about the issues,
| cannot recall being aware that they had been put in that form. By way of
observation, | cannot imagine that the Chief Executive would have
produced a letter without Colin and the Council Solicitor being satisfied.
These things, as always, are a corporate effort but the charge was being
led at this stage because it was primarily around documentation etc. by the
Council Solicitor. Having not seen the crucial email there at the time | would

not have had a view on it.

| cannot recall whether | attended the meeting on 11 March 2008 referred
to in Colin Mackenzie’'s email to Graeme Bissett [CEC01393838]. My views
on this matter are that the sense of the email was that things were moving
in the right direction but there is still a lot to do which is listed in the email. |
would have had confidence that Colin Mackenzie would iron them out and
not make a positive recommendation without them being ironed out. |
suppose | was confident working with Graeme Bissett, perhaps more than
anybody else in TIE at that time. It is an observation that he would have
presented information in an understandable fashion for the people that he

was dealing with.

| am referred to an email dated 11 March 2008 [CEC01490289] from Alan
Coyle advising TIE that in order for CEC to approve the Intention to Award
(ITA), CEC would require a letter from Willie Gallagher on certain matters,
including that “the price is now fixed (excluding know (sic) estimated
costs)”. | cannot recall what my understanding was at the time. That is
different from looking at the correspondence now and thinking what 1 might
have understood then. If the email crossed my desk now | would have
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assumed that it was part of a process in which issues were being closed

out in a series of intense meetings.

341. | would have had no understanding concerning the email dated 11 March
2008 [CEC01407769] from Alan Coyle because | was not copied into the
email. Reading it now my understanding, again, would be, as | have said,
that this is an update on a process to reach close or to reach a position to
recommend award of the contract. However, | cannot answer factually the
question that was put to me asking what my understanding of the email
was because | was not copied into that email which | note seems to have

been sent to Donald McGougan at home.

342. | am referred to an email dated 11 March 2007 [CEC01544518] in which
Duncan Fraser advised TIE that CEC required a statement confirming the
elements of the SDS designs that are being re-designed by BBS, if any, the
working assumption to date having been that all of the SDS designs were
to be adopted by BBS. | note that Graeme Bissett replied that “the
information you want is embedded in the Infraco proposal ... As | think we
discussed today, the liability would sit with BBS/SDS in relation to any
redesign”. Although | was copied into that email, | cannot recall what |
understood or assumed but, | suppose, in the context of the documents that
were flying around at the time, | would have taken Graeme Bissett's answer

at face value.

343. | am referred to a progress report provided to the meeting of the Tram
Project Board on 12 March 2008 (CEC01246825) which noted that “SDS
submissions to CEC for their approvals are now timed such that, in some
cases, construction is programmed to commence before approval has been
completed” (p12) and “Design. The delivery of design to meet the
construction schedules for various structures is causing concern and
detailed reviews and discussions are underway with SDS, CEC and BBS to

provide solutions” (p19).
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344. | cannot recall the progress report provided to the meeting of the Tram
Project Board on 12 March 2008. | would imagine | would have taken part
in any discussion. | am not a contract expert but it is a fairly common
sense issue to have flagged up. The question of the construction timing
was an issue for TIE to resolve. Looking back at the notes, it is an issue for
TIE to resolve in signing off the self-assured design package. | do not
know how that one bottomed out. | do not have any recollection of that

particular issue.

345. | have been shown a letter dated 12 March 2008 by DLA advising CEC on
the draft contract suite [CEC01347797]. | am advised that Graeme Bissett
of TIE appears to have had an input into the drafting of that ietter (and | am
referred to the following documents in that regard, namely,
[CEC01551064], [CEC01551066], [CEC01541242], [CEC01541243]
[CEC01474537] and [CEC01474539]. | cannot recall the letters between
DLA and CEC. These would mainly have gone through the Council Solicitor
and | would not have expected to have seen the totality of them or the
background information. | would have been aware, obviously, that
individuals from TIE would have been providing information for DLA. |
would not have been aware that individuals from TIE were drafting sections
for DLA.

346. | am told that the letter dated 12 March 2008 from DLA to CEC noted above
[CEC01347797], advised that “an agreed form of draft Novation Agreement
has been negotiated to close today. The terms of the Novation transfer
responsibility for design, as required by the procurement strategy, to BBS
(subject to the above)” (para 4). | am also referred to a draft letter emailed
the previous day by Graeme Bissett to Andrew Fitchie which stated that
“an advanced draft Novation Agreement is in play for negotiation to close.
The terms of the Novation ... result in retained SDS performance risk for
TIE” (para 3.4) [CEC01541242] and [CEC01541243]. | cannot recall what
my understanding was concerning these letters. | would not like to

comment on them today because that would be a comment without any of
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349.

the surrounding information. The passages appear to represent completely

different situations but | am not aware of why or how that changed.

| am referred to a letter dated 12 March 2008 from Willie Gallagher to Tom
Aitchison confirming TIE’s view that it was now appropriate to issue the
Intention to Award letters [CEC01399076]. | note that Mr Gallagher’s letter
also noted that the Tram Project Board had met earlier that day and had
concluded that the final negotiated Infraco terms were consistent with the
terms of the Final Business Case approved in December 2007. | cannot
recall what my views were concerning this letter. | imagine that | would
have been aware of these matters but | cannot honestly recall either the

letter or the background information.

| am referred to the minutes of a joint meeting of the Tram Project Board
and TIE Board on 13 March 2008 [CEC00114831] which note Willie
Gallagher as having explained that “the position with BBS was settled in
terms of price, programme and scope for Employer's Requirements,
however two key items were awaiting resolution: a) Network Rail issue on
the cap on economic losses; and b) SDS novation” (para 3.2). The minutes
also note the following matters, namely: there had been an increase of the
Infraco price from £498m to £508m; Mr Gallagher explained that the buy-
out of the risk of SDS non-performance was considered good value for
money; key items in the risk allowance included significant sums for
programme delays, unforeseen delivery issues, design and consents
issues and MUDFA related issues; 95% of the combined Infraco/Tramco
price was firm and the remainder had been reviewed by both TIE and BBS
for adequacy; and the boards expressed the desire to stress the
achievements of the proposed deal in all communications, including the fact

of fixed pricing.

| cannot recall the joint meeting of the Tram Project Board and TIE Board
took place on 13 March 2008. While | cannot remember the tenor of the
discussion, the questions asked and the assurances sought, | cannot

imagine that it would simply have been rubberstamped from the people
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352.

there. | cannot say what my understanding was concerning neither the
meeting nor the papers. What would have driven my understanding at the
meeting was a check against all the issues that had been raised before by
me, Donald McGougan and others on our side of the table. What | cannot
recall is how they were dealt with. The people, who were sitting at that
meeting, leaving aside myself for the moment, the Councillors, Director of
Finance and others, would have been consistently homing in on what they
were being told in terms of price fixity. | must have considered that it was
fixed, bar the caveats around Council non-performance in dealing with the
approvals and consents. The Boards were very keen to ensure that there

was fixed pricing.

I am referred to a Note by myself, Mr McGougan and Ms Lindsay advising ,
the Chief Executive that we considered it appropriate to accept TIE's i
recommendation to authorise and pemit them to immediately lodge the
Notice of Intention to Award [CEC01386276]. | cannot recall what was
discussed with Tom Aitchison around this time but | imagine we would have
given him a briefing on what had occurred at the joint meeting of the TPB
and the TIE Board. The Council Solicitor would be the person that would be
able to provide more context behind the matters in the Note.

| am referred to three emails from Colin Mackenzie on 13 March 2008

setting out certain concerns ([CEC01399075], [CEC01401032] and

[CEC01401628]). | was not party to these emails, which were internal to :
the Legal Team. | can see that the emails are fairly strongly worded and |

am not aware of the fact of why they were either disregarded or overtaken

by events. It is disturbing for me to see these emails now.

| note that a full meeting of the Council took place on 13 March 2008. | am t
told that from the agenda (CEC02083387) and minutes (CEC02083388)

members do not appear to have been given any update on the tram project.

If members were not given an update on the tram project at that meeting, |

suspect it was because there still was not a fixed position and the Chief

Executive did not want to brief on a changing situation.
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| am referred to, but cannot recall, an email dated 13 March 2008
[CEC01474537] from Graeme Bissett advising Gill Lindsay that only a few
important matters remained to be concluded, including Schedule 4, the
pricing schedule of the Infraco contract. | suppose | may have been aware
that Schedule 4 was the pricing schedule but | honestly cannot recall what
the various schedules were and how much of the Infraco contract

documentation | was actually called upon to see and agree.

| cannot recall any discussions concerning pressure to issue the

notification to award the Infraco contract (and to enter the contract) due to
the funding position from Transport Scotland although, at that stage of the
financial year, | imagine the loss of £20m of unused grant would have made
a very significant difference in the finance of the project (I am also referred
to the discussion of that matter in documents CEC01541278 and
CEC01430090) .

| am asked about my retirement from CEC. | was entitled to retire any time
from June 2007, my 60th birthday. I left officially on 1 April 2008 and the
difference between the two dates was a feeling at the first date that the
tram project would be in a better position to hand over at the latter date
rather than the first. | gave my Chief Executive due notice as to when | was

leaving the in summer 2007 and submitted the requisite 6 months’ notice.

{ would have taken my successor as Director of City Development, Dave
Anderson, to the relevant files and shown him. He actually was in a
handover position for twe three weeks prior to my departure and had taken

over the reins by the end of March.

| am asked whether | have any views on why the tram project (for a shorter
section of line) ended up costing so much more than the estimate (of
£498m) contained in the December 2007 Final Business Case but as |
have had no contact with the Council or TIE since 1 April 2008, it would be

wrong to express any view.
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358. | have been asked, with the benefit of hindsight, whether | consider that the
risks arising from the tram project were (i) adequately recognised and
quantified and (ii) adequately reported to the Council members. My reply
is, obviously not in hindsight.

TIE

359. | am asked whether | had any concerns, at any stage about TIE. | think
that, along the line, there were concerns about the performance of TIE on
various occasions and particularly in the earlier part of its existence there
were concerns about some of its senior employees who subsequently left.

360. In terms of remembering particular names, the only one whose name |
recall which gives an indication of how it stuck in my memory, was lan
Kendall. He was extremely difficult to deal with, could not understand the
environment that the public sector was obliged by statute to work in and
appeared to be a disruptive factor amongst others in the organisation.

361. | am asked by what means the Council’s senior officers received
information and updates from TIE. | not recall there being regular formal
meetings or any formal structure, other than that was-the-purpese-of the
Tram Project Board. The TPB seemed to provide pretty full information on
a formal and recordable basis and crucially provided an opportunity to ask
questions. In a project of this nature there were huge amounts of secondary
information, flowing through staff, and through conversations. | would not
have accused TIE of wilfully misrepresenting information but it sometimes
did require a bit of questioning to get the information out of them.

362. It was common with all of the Council’s arms-length companies that there
were huge tensions between the Executive of the companies and the
Council and a reluctance to accept that the Council was the shareholder.
The shareholder was a democratic organisation that required certain
information. The tensions were always there with all the Council
companies, but you reached a working agreement with most of them.
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| cannot recall to what extent information and reports produced by TIE were
checked or validated by the Council or by independent external advisors on
behalf of the Council. We would not really have done so given that TIE was
wholly owned and was meant to be working in the Council's best interests.
it certainly would not have been appropriate or cost-effective to have a
parallel organisation sitting there and checking it. | cannot recall whether
there were individual bits of comfort sought on individual bits of work but
certainly there was no intended systematic use of an external advisor to
check on a body which had been set up by those whom it was advising. In

the later stages there was a reliance on the OGC reviews.

In relation to the various transport initiatives that TIE were initially
responsible for, there were dedicated staff on individual projects. TIE's
original set up was to develop the “New Transport Initiative”, which was a
basket of projects for the City. Transport Scotland was sufficiently
impressed by TIE to ask them to get Transport Scotland and Clackmannan
together to take on board the project management of the Stirling/Alloa/
Kincardine Railway. Things like the one ticket scheme was pretty small
scale, maybe one member of staff. Ingliston Park and Ride was quite useful
because that in itself was linked with tram and physically contiguous. The
cross Forth Passenger Ferry, | think would have been more of a watching
brief on somebody else’s proposals rather than developing them
themselves. 1 do actually recall discussion that Transport Scotland, or the
relevant Minister, were, at one time, interested in the concept of TIE
managing projects across Scotland. / can recall discouraging this approach

on the grounds of finite delivery capacity.

| am asked whether any consideration was given by the Council in 2007 to
winding up TIE and delivering the project itself, with the assistance of an
external consuitant (e.g. a firm of engineers) as project managers. | think
the Council would probably have been reluctant to do that because of the
size of the task that would have then reverted back to mainstream Council
departments at a time when the Council was rapidly losing what expertise it
had. It would have required a major funding shift by the Council and a
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maijor recruitment drive. There would also have been the costs and project
delays (which at that time would have brought cost inflation) of shutting
down TIE and losing its project knowledge. TIE was seen as a better way of
doing it. | think that is the only way it can be described, keeping the major
project management issues and pressures in a separate arms-length
organisation that could better respond to them. Also, as a factor, the simple

cost of winding up TIE.

| am asked whether any consideration was given to the fact that instructing
external consultants as project managers may give the Council additional
protection (because external consultants would have professional
indemnity insurance). The fact that instructing external consultants as
project managers may have given the Council additional protection may
have been at the back of peoples’ minds but nobody envisaged that we
would get to the position where TIE was going to cost the Council money.
Given the degree of control and liaison through the Tram Project Board etc,
it was not a healthy state of mind to employ consultants in the knowledge
that you are insulating yourself against things going wrong. Also, Transport
Scotland’s view was that it still wanted an arms-length delivery organisation
and grant moneys would have had to be re-negotiated |  think at that

stage it probably represented still the only realistic option.

| am asked about a draft paper on governance produced in July 2007 by
CEC Legal (the paper is CEC01567396 and the accompanying email chain
is CEC01567395).

| agree with the statement in the draft paper that “the Tram Project Board is
not a legal entity, and there must be some doubt as to whether the Council
can competently delegate its functions to said Board”. However, | believe
that the Tram Project Board had full delegated authority from CEC because
it would have given it a whole range of delegated authority for things like
initiation of statutory processes and contract acceptances which lay within
the delegated powers of the Council officers attending it. |1 saw the Tram

Project Board as being just that, it was a
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Board to expedite the project by bringing together the necessary decisions
and approvals which lay within the powers of those attending, not having

the powers in its own right.

| think the author of the draft governance paper was n