NICK SMITH
This note identifies the broad subject areas which we would like to discuss with you during the Interview. We have tried to Include
all documents that may assist you In answering the Inquiry's questions.
Can you please send me an u·p~to~date CV.
The Note covers the following matters:
• Duties and Responslbllitles

•

i

The Procurement Strategy
The Design Contract

o Design Works Delay
•

The Utilities Contract

c Utilities Works Delay
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The lnfrastructUre Contract, broken down into the followlng periods,
o Up to December 2007
o Between January 2008 and May 2008 (the signing of the lnfraco contract)

c from May 2008 onwards
~

•
•
•

o Between June 2006 and December 2008
2009
2010
2011
Project Management, Governance and Contractors
o General

o TIE
o

Cfty of Edinburgh Council

o Tram Project Board

o TEL
o Transport Scotland

o Contractors
•

consaquenoes

•

ff'lnal dorrurtants
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Notes to the Inquiry
In this witness statement I have sought to provide answers to the questions posed as best I can recall having read the
documentation provided by the Inquiry. Inevitably, given that up to 10 years have elapsed since many of the events occurred, my
memory remains unfortunately vague on a number of Issues.
I have also been conscious that my views now are very different to those which I had at the relevant time, as my current views have
inevitably been Influenced by knowledge gleanM over the intervening years. I have therefore sought to provide as clear a picture
of my views at the time as posslble based on my recollections.
As the Inquiry may be aware, there are thousands of documents in my email and other archives in relation to the tram project. In
order to complle my responses I have therefore concentrated on the extensive documentation supplied to me by the Inquiry. I have
not attempted to comprehensively cross~match this with other contemporaneous Information as no doubt the Inquiry will be doing

so.
Whilst I have tried to be as thorough as possible and comment to the best of my recollection, there is a possibllity that my
responses based on my current recollection do not match other evidence available to the Inquiry. If this does occur, I can assure
the Inquiry that it is simply a function of poor memory given the lapse of time and, if there are any obvious discrepancies, I will be
happy to check my own records on any particular Issue and provide the Inquiry with an updated position should that be of
assistance.
A few other key Issues are perhaps worth hlghlfghUng In general terms in advance of responding to the specific questions:
Council governance
It Is worth sxpla!ning how advice Is given within the Councff and how decisions are generally taken. The Council was, and is, a
largely hierarchical body. Decisions are taken fn accordance with the relevant Scheme of Delegation, but in broad terms officers
recommend policy, eleetad man'ibers approve al"!d set poUcy, offloera then lrnplement{h1d pol!c1y and then elected members
scrutinise the effectiveness of that implementation.

'

- - - - - -......-~-+-=>'>, _ _ __

Advice is generally provided through the relevant chain of command via a direct !Jne manager for triage/consideration and onward
transmission through the reporting and approvals hierarchy as appropriate. Briefings of elected members will usually always be
decided on and given by Directors or Heads of Service. In my experience it would be very unusual for a more Junior staff member
to brief an elected member or indeed a Director without the content first being approved by the relevant Head of Service or at least
them being made aware of the advice to be given.
Wlth regard to formal Council and committee reports, whilst the draft.Ing Is often done by more junior officers in the first Instance
(with comments also often collated by them), ultimately it ls the author/owner of the relevant Council report who decides on the final
content as they are best placed to assess what should or should not be Included. This decision is sometimes taken In consultation
with relevant elected members. Committee reports are generally available in the public domain in the interests of transparency.
Where appropriate and allowed by the relevant leglslation, reports can be placed on a "B agendan which means that they are
considered In private.

DLA Duty of Care and the lnfraco contract review
Many of the queries posed by the Inquiry appear to me to relate to, or are significantly Informed by, the terms of the lnfraco
contract, related documentation and associated risks. It is ·worth me clarifying my position in relation to these matters.
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During Summer/Autumn 2007, particularly in l!ght of the request for the Council to provide a guarantee of tie's obllgations, I advised
my various superiors that an lndependetrt legal review of the Infra co contract and associated documentation should be undertaken
on the Council's behalf (see for example [CEC01564795), [CEC01564705] and [CEC01564769]. This was because in my vtew
CEC Legal, Including myself, did not have the experience or capactty to provide the necessary advice on such a bespoke specialist
transport construction contract. I therefore felt strongly that It would not have been professionally appropriate for me to advise on
the terms of the contract and related documentation and to have done so may have given others a false Impression that it had been
appropriately legally reviewed (no matter what caveat was attached to any such review).
Against the advice of myself and Colin Mackenzie (and after others ln the Council, including a Director, had sanctioned the
proposed Independent legal review), a decision was taken to instead rely upon a duty of care from tie's solicitors, DLA, to be given
to the Council. I fundamentally disagreed with this decision •
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l was very clear throughout the period of the project that I would not be reviewing the contractual tenns or associated documents
(including the risk registers, close reports etc) which tie had prepared, negotiated and agreed. This was well understood and
accepted at the time. For example, see my email on 28 August 2007 to Colin Mackenzie [CECD1564795] Jn response to his email
dated 27 August 2007 [CEC01567527]. I had discussed my concerns with Colin Mackenzie prior to sending this response
[CEC01564795] ta him and he both understood and agreed with my concerns at the time. Therefore, given the large quantity of
Information being sent in relation to the project, where I was sent documents or ema!ls which related to these aspects of the project,
I would have been unlikely to have reviewed them in any detail or possibly even at all.
Design risk
As I was not advising on the detail of the contractual terms, I necessarily only had a very high level understanding of design and
consent matters and associated risks and allowances. It may assist the Inquiry if I set out what my understanding was at the time
in this regard. Whilst I was not reviewing the contractual terms as set out above, lt was apparent to me during Winter 2007/8 that
there must necessarily be some risk to the Council and tie as the overall design was incomplete. At the tlme J recall my concerns
related to the fact that additional costs may be Incurred by the simple fact that if design was not complete then the system could not
be approved or built.
At the time my high level understanding from tie was that overall design risk had been passed to the contractor in that the price
BSC had provided was for delivery of the entire tram system. My understanding was therefore that tie and the Council would only
be responsible for any changes which they specifically requested, or through any betterment required through the consents
processes. I further understood that tie had assessed the potential for these further changes and created a risk allowance to allow
for this. However, I was not Involved In assessing or advising on how these risks were actually being assessed or addressed.

It was not until much later after signing that it appeared that tie had ln fact not secured this risk transfer and, as I understand it,
effectively any changes since the design freeze In November 2007 were for tie's account. This was not to my knowledge known by
the Council and was certainly not known to me as being an issue until long after the contract was signed.
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Other
The Inquiry has provided me with access to a number of documents which are not specifically referenced In the questions from the
Inquiry set out below. These document references are attached In Appendix 1 to this Witness Statement.

s

1.

DUTIES AND RESPONSIBILITIES
a) By way of Introduction, it would be helpful if you could set out the dates you served as a member of CEC legal, and
the vartous positions you held (e.g. senior solicilor, principal solicftor, Deputy Head of Legal, Risk & Compliance,
commercial & Procurement Manager and Head of Legal & Risk and Monitoring Officer etc.)?
I firat Joined CEC Legal In October 2004 as a Senior Sollcltor In the Commercial, Procurement and Finance team.
I became the Plinclpal Sollcitor of the Commerc/af, Procurement and Finance team fn February 2010.
I was the Depute Head of Legal & Administrative Services from September 2011 to July 2012.
I was the Counctl's Chief Procurement Officer from August 2012 to February 2016.
In February 2016 I assumed my current position of Head of Legal and Risk and Monitoring Officer.
b) What were your duties and responsibilities, in respect of the tram project? Did these duties and responsibilities change
over time (and If so when, and in what way)?
I first joined the tram project team ln approximately February 2007, I reported to Colin Mackenzie and worked with both
him and Alan Squair (both Principal Solicitors) on the tram project. Colin Mackenzie and Alan Squair reported to Gill
Lindsay and John McMurdo, the Council's Head of Legal and her Depute.
As the most junior legal team member working on the tram project between February 2007 and February 2010, my role
was to work on task specific legal activities as required and under the direction of Colin Mackenzie or Alan Squair. This
included working on numerous discrete matters, Including Freedom of information requests, property matters, governance
issues, operating agreements and traffic management orders etc. In addition to the tram project, I was also engaged In
many other non-tram legal advice matters. Between 2007 and 2009, the vast majority of my input into the tram project
related to the drafting and negotiation of the tie and iEL operating agreements and related governance matters.
From Spring 2010 until September 2011 I reported directly to Alastair Maclean, the Head of Legal & Administrative
'
Services. As Princlpal Solicitor I had a signlflcant workload In addition to tram matters, Including working on the Councll's
Alternative Business Models outsourcing project and managing a team of up to 20 lawyers working on other legal
business. The Council recruited Carol Campbell In mid-2010 to assist with tram specific matters and both Carol
Camnbell and Alastair Maclean were heavilv involved In tram Issues between Summer 2010 and Autumn 2011. The

'
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three of us worked together on the project during this period. From Spring 2011 I recall that my input Into the project
reduced as I was engaged in other matters {see for example [WED00000169]).
c) Had you any prior experience In relatron to the delivery of major Infrastructure projects? What experience, generally,
did CEC have in that regard?
Whilst I had general corporate and public raw experience, I had no experience in dealing with large infrastructure or
construction projects prior to 2007.

I cannot comment more widely, but from a legal perspective my perception was, and remains, that the Council dkf not
have anyone In the internal legal team at the time with approprlate legal experience to be able to properly advise on the
construction/lnfrastructure aspects of the Tram Project.
d) What committees and sub~committees did you attend? For example, CEC's Internal Planning Group, CEC's Property
& Legal Group, the CECfflE Legal Affairs Group etc? What was the role of these of these groups and what was your
role in each group?

I was not a regular attendee at the IPG until mld-201 O as I was not of sufficient seniority to do so. I did attend some of
the PL Gs and LAGs as well as some of the IPGs from 2010 onwards.
My understanding was that the IPG was the most senior body within the Counc!l's officer core (ie not including
Councl!lors) which advised on and took decisions in relation to the tram project.
I cannot fully recall, but J believe that the PLG was the Council-only group of staff dealing with property and !egal related
matters and the LAG was a group set up with the Intention of bringing together tie and Council officers on relevant
property and legal matters.
e) Throughout the duration of the project, to whom did you report?
From 2007 to early 201 O I reported to Colin Mackenzie. From February 201 O I reported to Alastair Maclean.
;
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f) We understand that you were a member of the "B Team"? Please comment on the role of the B learn and the
interaction between the B team and the Directors?
The B Team was not a formal team and nor was Jt a fonna! title. The B Team was the name used during 2007-2010 by a
small core of Councll officers who were working on the project at a more junior and/or operational level. The B team did

not have a full strategic view of the project but would provide advice on matters which we became aware of and
considered should be hlghlighted to relevant decision makers. I cannot recall where the name came from but it was, In
my view, likely a play on the fact that we were not senior or influential enough to be considered the "A team" and our
perception was that we were generally operating on the sidelines and had only a partial picture of what was going on with
the project at any given point
The views of the B Team members would likely have been passed to Directors through the normal Council reporting
processes (le usually through the hierarchical chain of command). Concerns would be passed either up through the
Prlncipal Solicitors to the Head of Legal or directly to officers in other Divisions who would a/so pass the advice up to their
Heads of Serviee or Directors as appropriate.
The 8 team consisted mainly of myself, Alan Coyle, Rebecca Andrew and Andy Conway, who were, at least between
2007 and 2010, the most junior members of our respective specialties of legal, financial and technlcal. I think that Colin
Mackenzie and Alan Squair would also rightly have considered themselves as B Team members.
There was no formal advice provided by the B team as a collective group or comments formally fed back to the B team as
It was not in anv wav a formal team.
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THE PROCUREMENT STRATEGY
2.
'We understand that the procurement strategyforthe tram project included carrying out design and utilities dlversion
work$ rn advance of the infrastructure works, and obtaining a fixed price for the Infrastructure contract.
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a) What was your understanding of the main features of the procurement strategy for the tram project? How Important
was It that a fixed price was obtained for the Infrastructure contract?

I

The procurement strategy for the Tram project was devised by tie and predated my Involvement In the project.

I
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As a concept, it was my view that tie obtaining a fixed price contract was a key goal for the Councll as It would have
provided financial certainty for the project.
THE DESIGN CONTRACT
The SDS (Systems Design Servlces) Contract was entered Into between TIE Ltd and ParSons Brinckerhoff Ltd (PB) in
3.
September 2005.

By way of oveiview:

It would be helpful if you could explain the different roles and respons!b!llties of CEC in relation to design i.e. when
.a) acting
as client and when acting as statutory approvals authority? How did that work In practice?
1can only comment generally that the Council can often act as both client (whether through a third party such as tie or
dlrectly Itself) and as statutory approvals authority, al the same time. This relates 1o statutory functions such as Planning
and Licensing. In my experience this delineation is managed effectively and there is recognition within the Council that
these two functions must be kept entirely Independent and unfettered fn terms of decision making. The fact that elected
members are the ultimate decision makers helps assist wi1h Independence and process Integrity.
, By way of example, in my experience on the tram project it was accepted as a concept that lfthe planners refused a
· particular design aspect In relation to the tram, the fact that the Council was the promoter of the tram made no difference
' to how the matter was treated or decided. This would be the case regardless of whether there was a cost lmpl!cat!on for
the Council as a result of the decision.
b) What were the different types of statutory approvals and consents that were required for the tram project? What
processes and procedures, in general, required to be followed to obtain such approvals and consents?
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Numerous approvals would have been required for the tram. I am unable to conflml what all of these were or the
process required for these. It was a matter for tie and/or the contractors to assess the need for and obtain such
approvals as required through whatever process was necessary.
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c) In producing the design, the wishes and requirements of a number of different stakeholders required to be addressed

!

(e.o. TIE,. CEC the statutorv utllltv oomnohles rSUC•J. Nelwntk Rall Forth Ports ond BAA etcl (see, for examole •·
9

;
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meil dated 6 July 2007 by Scott Ney of Parsons Brinckerhoff in relation to the roads design, i1E00044022). Which
body or organisation do you consider was primarily responsible for managing and obtaining the views and agreement
of the different stakeholders?
I was not involved in advisfng on this aspect of the project. However, I consider that tie would have been responsible for
this matter.
· d) Who did you understand to be respons/ble for ensuring that the design works proceeded on a timetable that would

not disrupt the main Jnfrastructure programme?
Jam unable to provide any clatif!cation on this matter as I was not involved in advising on this aspect of the project.

Deslan Works Delav
4. : We understand that there were difficulties and delays in progressing and completrng the design:

I

a) What was your knowledge in 2007 of the difficuttles end delay in undertaking the design works?

,

I am unable to provide any clarification on this matter as I do not recall being aware of any detail In this regard, only
that design was late in being delivered by SOS. The Inquiry will note that the issues relating to SDS and other
possfble concerns are highlighted In the flnal paragraph of the email from Colin Mackenzie to Gill Lindsay on 15
August 2007 [CEC00013273]. I also recall that there was a possfble vii'es Issue with regard to tie settltng claims with
SOS in Autumn 2007 (see [CEC01567732]).

b} What was your understanding of the cause(s) of that delay?
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I am u.nable to provide any clarification on this matter as I do not recall being aware of any detail in this regard. As I
note in my email dated 28 November 2007 [CEC01400081], "for whatever reason, tie and SOS have failed to obtain
approvals" (my emphasis added),

0

:-~
~

0

0

However, one 1hing I can recall was that the designer SOS may not have been placed under a tlmebound obligation
to oroduce the deslon. I cannot confinn whether1h!s acourate but If true. this could have caused delavs.

rs
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c) To what extent, if at all, do you consider that the actions, or inaction, of the different parties and stakeholders,

including CEC, resulted In delay In progressing and completing the design for the tram project? (see e.g.

[CEC02084810] [CEC00307573])
I am unable to provide any clarlflcation on this matter as I was not involved in advising on this aspect of the project.
d) What in your view was the reason for delay In obtaining statutory approvals and consents?
I am unable to provide any clarification on this matter as I was not Involved In advising on this aspect of the project.
e) What steps were taken to address delays In progressing design and in obtaining statutory approvals and consents?
I am unable to provide any clarification on this matter as I was not involved ln advising on this aspect of the project.
f} Were these steps successful (and, If not, why not)?

I am unable to provide any clarification on this matter as I was not involved In advising on this aspect of the project.

~~~~~~~~~~~~~~~~~~~·~__J
THE UTILITIES CONTRACT
5.
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i Infrastructure Services Ltd in October 2006.
' a)

What was the role of the Councll ln respect of utllities diversion works?

I am unable to provide any clarification on this matter as I was not Involved In advising on this aspect of the project.
b) Who was responsible for designing the utlllty diverS!on works?
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\ I am unable to provide any clarification on this matler as I was not involved In advising on this aspect of the project.
c) Who did you understand to have responslbllltyforobtafning information and approval from the utilities companies and ·
for co-ordinating that informaVon to inform MUDFA and other design?

! am unable to provide any clarificatlon on this matter as I was not involved in advising on this aspect of the project.
d) Which organisation did you understand was primarily responsible for ensuring that accurate and sufficient util!tles
Investigations wete carried out?
I am unable to provide any clarlficat!on on this matter as I was not involved In advising on this aspect of the project.
e) Prior to the utilities works being undertaken, what investigations took place {including by whom and when) to identify
the utilities that would require to be diverted? What investigations, for example, were made with the statutory utilities
companies (SUCs) and with CEC?
I am unable to provide any clarification on this matter as I was not Involved in advising on this aspect of the project.

f) What agreements were entered Into with the sues to facilltate obtaining their agreement to the utllities works and by
whom?
, I am unable to recall al! of the arrangements, but I recall tie requesting that the Council sign agreements wlth Scottish
: Power, Network Raif and various other third parties including Edinburgh Airport.
g) Who, in your vlew, was ultlmate!y responslble for ensuring that the utillty works proceeded on a timetable that would
not disrupt the main infrastructure programme?
/ At a conceptual level, in my view this was tie Limited.

Utility Works Delay
6.

There were difficulties and delays In undertaking the MUDFA works:
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a) What was your understanding of the cause(s) of these difficulties and delays?
I am unable to provide any clarification on this matter as I was not Involved in advising on this aspect of the project.
b) What steps were taken to address these matters?
· I am unable to provide any clarification on this matter as I was not Involved in advising on this aspect of the project.
c) Were these steps successful (and If not, why)?

I am unable to provide any clarlflcatlon on this matter as I was not Involved in advising on this aspect of the project.
, d) In an e-mail dated 7 April 2008 [CEC01541528J, Andrew Fltchie noted that TIE's project management had wished to
proceed with MUDFA ''with as little CEC Involvement as possible. Did lack of engagement with CEC on the utllltles
works cause delay, and if so how? For example, did the fact that CEC were reluctant to sign up to agreements they

had not been Involved In, cause delay? (see e.g. [CEC01567363J[CEC016412281)
I am unable to comment on this matter in any detail. However, I recall being of the view that where tie had negotiated a
contract with another third party (such as a utility or similar), the Council would require to fully understand the
l implicat!ons and negotiations which had led to the final terms being acceptable to tie. This would therefore have taken
time and also possibly required formal approvals from the Council to allow signature. The CouncU may also have
required changes to the proposed tenns. This almost certalnly took further time to enable agreement In some cases.
Although not a utility, my email to Andy Conway, Duncan Fraser and Marshall Poulton dated 14 October 2008
[CEC01062205] demonstrates the types of issues which we faced in relation to third party agreements. Similar issues
also occurred later on In the project (see [CEC00256797]), Colin Mackenzie also highlights slmllar issues in his email to
Trudi Craggs on 5 April 2007 [CEC01565799] and the Issue of risks under third party agreements Is also set out in Alan
Squair's emails In June 2007 [CEC01567362]. lrudl Craggs also comments on some of these Issues in July 2007

, [CEC01641244].
=

e) A note followlng the meeting of 30 May 2007 between CEC and DLA and TIE on "CEC liabi!lty under utlllty
a reements• noted that 1he rocess of negotiating with the utilltles (especlall on indemnities had been a laborious

,,:;

..,

l

one, with each utllfty taking different positions, in some cases disproportionate to the scope and volume of the actual
diversion works. To what extent do you consider that this contributed towards delay in undertaking the utilities
diversion works [CEC01567363]?
1am unable to provide any clarification on this matter as I not recall being Involved in advising in any detall on this aspect
of the project.

1

THE INFRASTRUCTURE CONTRACT
Un to December 2007
7. An e-mait dated 22 March 2007 by Rebecca Andrew [CEC01558752] noted that TIE had budgeted for the back-filling of
various CEC staff, including two solicltors, which would result in Legal Services gaining extra resources at no additional
cost, but that Giii Lindsay and John McMurdo had decided not to appoint that additional cover.
a) What was the proposed arrangement whereby CEC Legal Services would gain two solicltors to assist on the tram
project?
I do not recall being aware of this and I am therefore unable to provide any clarlflcatfon.
b) What were your views on that proposal? Do you think that gaining extra resources would have enabled CEC legal to
exercise more scrutiny over the project In the run up to contract closure?
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I was not aware of this proposal at the time. My view Is that additional resource within Legal may have assisted with the
quantity of work required as the team was overstretched. From memory Colin Mackenzie was stlfl managing the Litigation
and/or the Commercial team at the time and Alan Squair was managing the Planning Legal team. Both roles would have
been cha!lengfng given that they were managing Tram project matters at the same time. However, whilst extra internal
legal resource may have assisted from a capacity perspective, It would in my view have been significantly more helpful and
appropriate to have had expert external legal advisers acting forlhe Counclf Independent of tie's legal advisers This would

have ensured !hat specialist and Independent legal advice was available to the Council to ensure 11s position was protected.

14
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c) Are you aware why Gill Lindsay decided not to appoint that additional cover?

·-

No.
8.

By a-mall dated 18 April 2007 {TRS00004225J Rebecca Andrew sent Transport Scotland CEC's response
[TRS00004226] to TS's comments on the draft FBC. CEC's response noted:
Risk, "Further anafysis of costing assumptions is required to give confidence on 12% risk assumption" (para 10).
• Programme, '7S concerns are shared by CEC. We will require TIE to rovfsft the programme andJustify Its
assumptions, particularly in view of the SOS and Mudfa timetables slipping. We will also require th& potential costs
associated with delay to be balanced against the cost/quality Impact of meeting an overly ambffious programme" (para

•

11 ).
a) Were you or other colleagues in CEC legal involved In the preparation of CEC's response to TS's comments on the
draft FBC?
I canno1 recall commenting on this. From my email records, It appears that Colin Mackenzie noted on 17 April 2007 In an
email to Rebecca Andrew that he would revert with comments [see CEC01559870].
b) What were your views on the matters noted above?

I!

I have no further comments as I cannot recall this matter.

;

9.

Followlng the formation of a minority SNP administration In May 2007, and a debate and vote in the Scottish Parliament In.
June 2007, the grant for the trams project from Transport Scotland was capped at £500 million.

A subsequent Highlight Report to the Internal Planning Group (IPG) on 30 August 2007 noted the changed the risk profile
-t
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for the Councll and sought guidance on the procurement of resources necessary to pmvlde a risk assessment and
analysis of the lnfraco contract for the Counc/1 within the available timescales [CEC01566861] (para 4.1 ).

g
g

a) To what extent were CEC legal involved in the preparation of Highlight Reports to the IPG?

0

Legal would sometimes be asked to provide relevant detail or comments for the !PG reports .
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b) What steps were taken by CEC following the changed risk profile to protect its interests? Did you have any concerns, at
any time, as to whether these steps were sufficient?
Other than being finnly of 1he view that an Independent legal review was required, I am unable to provide any further
comment as I was not Involved In advising on this aspect of the project.
c) Which official or officials In CEC were ultimately responslble for ensuring the affordability of the tram project to the
Council?
ln my view this would have been the Chief Executive, advised by the Directors of Finance and City Development.
d} Which offlclal or officlals in CEC were ultimately responsJble for ensuring that the tram project was delivered within time
and within budget?
Jn my view this would have been the Director of City Development, with scrutiny from the Director of Finance and the Chief
Executive.
e) Which official or officials In CEC were ultimately responslble for ensuring that the Council understood the risks and
llabllitlea arising from the lnfracb contract?
In my view this would have been the Chief Executive and the Directors of Finance, City Development and Corporate
Seivices, as well as the Head of Legal.

10. By email dated 31 July 2007 [CEC01564909j, you were copied· into an email that sUsan Clark sent Gill Lindsay. Susan
Clark stated that it was thought that DLA had provided a letter to CEC addressing the issue of duty of care to CEC in 2003
(shortly after the consultancy appointments by tie) but In actual fact they had not. OLA had never been given or asked by
tie to sign such a letterforCEC. They only sent a letter dated 23 June 2005 [CECD1660254] In which DLA confinned that
they owed the same contractual duty of care to CEC as they owed to TIE, subject to certain conditions.
a) Were you concerned that DLA had not, until that point, been considering the Council's best Interests? Why in your
view, had a dutv of care letter not been orovlded bv DLA at the outset of the nroiect?
16
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I am unable to confirm why DLA had not provided a duty of care letter at the outset of the project.
I was concerned throughout my involvement In the project that the Council and tie's Interest:; may not always fully align
and that there had been no qualltatlve independent legal review of the contract and any associated risks on behalf of the
Council. Separate legal representation was in my view the only proper way to protect the Council's Interests from a legal
My concerns were also hlghllghted:
perspective. See also the Information set out In the preamble above.
•

in my email dated 1 August 2007 {CJ;C01564769] to Colin Mackenzie and Alan Squair when I advised "To the

extent that the CouncU Is unable to consider/accept that tie has fully considered and acted In CEC's ;nterests
throughout the negot;atlons to date, a full external review would In my opinion be required to protect CEC's
Interests fully, especially as the contraction [sic- should read "contractuaf] arrangements now appear to involve
CE;C as signatory/guarantor as opposed to fie being the contracting entity. Otherwise, the risk is that CEC is
accepting risks which have been agreed by a third party on its behalf.".
•
•

in the draft nOptions~ paper I sent on 2 August 2007 to Duncan Fraser~ see [CEC01564770] and [CEC01564771].
fn my email to Colin Mackenzie and Alan Squair dated 22 August 2007 [CEC01564793].

b) Did this letter in your view, provide CEC with adequate comfort? As the duty of care letter provided was not
retrospective, were you still concerned that the Council's ba$t Interests would not have be taken Into account to date?
No, at the time I considered that the letter did not provide adequate comfort. DLA had only been taking instructions from
tie and the advice and associated duty of care could therefore only have been based on Instructions from tie.
Accordlngly, In my view at the time, the duty of care letters were Insufficient to protect the Council's Interests from a legal
and rlsk perspective.

-i
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c) We note that DLA referred to work over the preceding two years as having been carried out under the 'TIE mandate",
DLA appear to have regarded Instructions from TIE as tantamount to Instructions from the council. Did that Dause you
any concerns?

~

I

c::,
c::,
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Yes, I had significant concerns that the Council's Interests and tie's Interests may not always align and accordingly it was
not appropriate to assume that instructions from Tie would have been identical to instructions from the Councll on any
given Issue.
In the email to Gill Lindsay that was copied to me by Colin Mackenzle on 7 December 2007 entitled ''CEC Mandate"
[CEC01400194 & CEC01400195], Andrew Fitchle advised:

"/ do not envisage any conflict of ;nterest here; to the contrary-In closing the required supply contracts as p8rt of the
procurement process, there needs to be complete commonality of Interests and ob}eclives among the Council, tie and

TEL. That is not to say that there will be and wfll have been detailed discussions (In which we would have our role as
advisers for the Project) an key Issues in order to reach that commonality.~
On the basis that there appeared to me to have been few, if any, such detailed discussions, It was difficult to see how any
such commonality could ever have been reached.
This left significant potential for a divergence of views and Interests.
I highlighted this In my emails to Colin Mackenzie on 1 August 2007 [CEC01564769] and 22 August 2007
[CEC015647D3}, This was a constant concern for me throughout the project and the reason I considered that an
independent review was required. This Issue was never resolved to my satisfaction.
d) In your view, was the duty of care owed by DLA to CEC ever clearly defined, even at the later stages of the project?
I cannot comment on whether the duty of care was ever sufficiently clear as G!ll Lindsay was dealing wtth this matter.

-I

11. By e-mail dated 2 August 2007 [CEC01564770] you sent a draft options paper [CEC01564771] which included the option
of CEC obtaining Independent legal advice on the lnfraco contract. Duncan Fraser foiwarded that options paper to Andrew
Holmes by e~mail dated 2 August 2007 [CEC01566648].

;;!!
0
0
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On 23 August 2007 Colin Mackenzie forwarded Giii Lindsay an e-mail from Duncan Fraser [CEC01567522] noting that he
was "clearly very concerned that the contractual risks should be reviewed externally on behalf of the Council, and has his

Director's supvort in that regard".

.......0
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By e-mail dated 2 September 2007 [CEC01566895) Duncan Fraser set out the soope of a proposed Instruction to external
to CEC.

consultants to review the risks arising from the lnfraco contract, and the adequacy of the headroom available

The minutes of a Property & Legal Meeting on 4 September 2007 [CEC01561179] noted (page 2), "Council So!icitordec/lned
that opportunity to appoint Independent solicitors, Instead choosing to rely upon DLA letter of comfort to act in the Council's ·
Interest subject to agreeing the appointment of DLA ..• It is the belief of the group that It is still prudent to seek legal advice
before enabling the contractual approval".

On 18 September 2007 CEC published an Invitation to Tender Notice for provision of consullancy seNices "to review the
contract rfSk allocation malrlx for the infrastructure and tram vehicle contracts and Identify those risks that remain within the
public sector [etc}"[TIE00676245J.
By e-mail dated 24 September 2007 [CEC01652668] Duncan Fraser stated that the Directors of Finance and City
Development were in agreement with the appointment of Turner and Townsend to carry out an external review of the matters

set out the brtef [CEC01652669).
By e-mall dated 27 September 2007 [TIE00663266] Susan Clark, TIE, asked Malcolm Hutchison whether the OGG team
would be able to Include a review of risk as part of the forthcoming OGC review. It appears that that was duly done (see
below), with the result that Turner and Townsend were s1ood down.
a) What were you views on whether the Council should have taken Independent external advice (whether legal or
otherwise) on the risks arising from the lnfraoo contract?
I can only comment on the legal aspects as this was my area of expertise. I was very clear throughout the project that my
view was that the contract should have been Independently reviewed on behalf of the Council by external lawyers with
appropriate experience of such projects. This would have more fully Informed, and likely better protected, the Councll's
position as guarantor. My concerns were also highlighted In my emails to Alan Squair and Colln Mackenzje on 1 August

2007 [CEC01564769] and 22 August 2007 (CEC01564793).
b) Did you agree with the decision that appears to have been ta.ken In relation to Ct:C not Instructing an external
lndel'.lendent leQal opinion (and, Instead, relvlna on the advice of DLAl?
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No, I strongly disagreed with that decision.

Indeed, in addition to my email to Colin Mackenzle on 1 August 20071

[CEC01564769] In this regard, I also sent a document [CEC01564763 & CEC01564784] containing a draft email to Colin

Mackenzie on 15 August 2007 which he amended and sent to Gill Lindsay that same day [see [CEC00013273]]. This
clearly set out my significant reservations in this regard. My view remains that independent legal advisers should have been
appointed by the Council.
c) Did you agree with the decision that appeats to have been taken that a review of risk would be carried out by the OGC,
as part of their review, rather than by external consultants such as Turner and Townsend?
I can only comment on the legal aspects and my view was that, regardless of any other review findings, only an appropriately
experienced lawyer could provide the legal comfort that the identified and agreed risks were appropriately reflected ln the
agreed contractual terms and that the contract was fit for purpose from the Council's perspective.

d) For the avoidance of doubt, who decided that it would be sufficient for the CEC to obtain advice from DLA and the OGC
on these matters?
I am unable to comment on the OGC decision. I have no reason to contradict the minutes of 7 September 2007 noted
above with regard to the decision taken not to engage an fndependent legal review. In addition, the notes under "Action~
on page 2 in the Property and Legal Group minutes of 11 September 2007 [see CEC01567635 & CEC01567636] also
provide some further commentary In this regard.

-4
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12. An Office of Government Commerce (OGC) Review was carried out in September/October 2007 [CEC01S62064] and
resulted In a "Green" rating {i.e. '7he proj9ct is an targ&t to succeed provided that the recommendations are acted uponj.
The report noted the followlng possible matters of concern:
•
•

•
•

While prelimlnary designs had been completed, only 65% of detalled designs were completed (p2).
The entire costs of the project could not be fina!lsed until the due d!Ugence process with the preferred bidder, value
engineering and alignment of contract terms had been completed (p4).
The timeliness of project delivery was of concern. Both bidders had raised the concerns that the planned preferred
bidder period, which Included due diligence on the designs and the novated contracts, was tight (pS).
While the tools being used by TIE to Identify, monitor and manage the risks were "impressive", "If there is any
weakness, we would note that discussions of these risks have not always been reflected in specific actions In the tram
project board minutes"(p7)

a) Did you see the OGC review? What were your views on the above matters?
I do not recall seeing this document and am therefore unable to provide any clarification on this matter. However, even If I
had been aware of findings of the OGC review, my posltlon with regard to an Independent legal review being required
would not have changed.
13. On 15 October 2007 the OGC review team produced a further report, "Project Risk Review" (CEC01496784).
The report noted that a number of risks remained with fhe public sector, Including: the outtum price and delivery programme
of MUDFA works; that the design and approvals processes delay the programme; that Financial Close was delayed and
had knock on effects on approvals and programme; that the SOS novation process was not fully effectlve; changes of scope;
third party delays; delayed andfor qualified acceptance; and project management skl!ls and costs.
The report further noted, 'We endorse the assessment that the level of public sector risk on the capital expenditure
programme is currently £49 million at a 90% confidence level. Further our best estimate of the schedule risk is currently 21
days also at a 90% confidence level. This equates to a capital expenditure risk of a sum of £2.2 mfJ/ion in the context of the
proposed contracts". The report concluded, 'We believe that the overall headroom of £49m In the capital expendffure Is a
prudent provJs;on at this stage of the project's developmanf'.
a) What were vour views on these matters?
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I do not recall seeing this document and can therefore not provide any comment.
b) What were your views around that time on the adequacy of the risk allowance? Did your views in that regard change at
any time (and, of so, when and why)?
I was not Involved in setting or reviewing the risk allowance as this was a financial and techn!cal matter and I am therefore
unable to comment.

14. On 25 October 2007 the Council's approval was sought for the Flnal Business Case, version 1, in respect of phase 1a
(Airport to Leith Waterfront). A Joint report was provided

by Andrew Holmes and Donald McGougan [CEC02083538].

The report to Council noted that:
The SOS had prepared preliminary designs and were currently finalising the detailed designs. (para 3.22)
• "It Is anticipated that the SOS and Tramco contracts wllf be novated to the provider of the Infrastructure works. This
means that significant elements of the responsibility for the design and vehicle provision and the risks assoc/a.led are
transferred to the private sector" (para 3.27),·
• The estimated capital cost of phase 1a was £498m; "There is detaJted information behind [the] estimates, which take
due allowanCfJ for risk contingency and further scope for savings, but a fulfer breakdown cannot be provided at this stage
for reasons of commercial confidenfiallrj' (para 4.2).
'
• "The Infrastructure rosts are also based on the fixed prices and rates received from the recommended infrastructure
bidder. However, there is scope for this cost to move slightly, prior to contract close as further design work ls required.
to define more fully the scope of the works lo al/ow a firm price tobe negotiated. There is a risk allowance to take account
of these variations. The price also assumes that savings can be made on the proposals through certain Value
Engineering Innovations proposed by ... TIE and the infrastructure bidder'' (para 4.3).
The estimates Included a risk allowance of £49m, which had been calculated based on the perceived cost and likelihood
of over400 risks In the project risk register. A statistical analysis known as Quantified Risk Assessment was carried out
at a 90o/o probabillty level and had concluded that there was a 90% chance that final costs would be within that risk
allowance, which "demonstrates a higher than normal confidence factor for a project of this scale and complexity" (para

•

-.:i

•

4.10),

•

It was noted that 'The risk contingency Is designed to cover additional unforesflen costs, but it Is recognised that there
is an element gf residusj rlsft of q o a t ~ m y t e s , It nhtJuld_ tJ/t;o be notified that the risk contlngen9-t~
22
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does not cover major changes to scope. The scope of such changes will be reviewed after completion of the Tram works

and commencement of Tram operations" (para 4.32).
•

"Fixed price" and contract details would be reported to the Councll In December 2007 before contract close 1n January
2008. (para 5.3).
The Final Business Case, version 1 (CEC01649235) noted:
"The level of risk allowance so calculated and Included in the updated estimate represents 12% of the underlying base
cost estimates. This was conslderrad to be a prudent allowance to allow for cost uncertainty at that stage of the project.
It reflected the evolution of design and the Increasing level of certainty and confidence In the costs of Phase 1 as
procurement had progressed through 2006. TIC continued to comply with the HM Treasury recommendations for the
estimation of potential OB and had determined, ;n consultation with TS, that no allowances for OB were required in
addition to the 12% risk allowance above"(paragraphs 10.13 and 10.14} (these provisions were essentially the same as
the provisions on risk and optimism bias Included in the draft FBC dated November 2006, CEC01821403, paras 9.11

•

and 9.12).
"By the time of the DFBC, OB was effectively eradicated, as per the findings explained in the Mott MacDonald Review
of Large Public Procurement in the UK. This was ln view of greater scheme certainty and the mitigation of factors built
into the procurement process, as well as project speclflc risks and environmental and external risks. Instead of using
OB, TS and CEC adopted a ve,y high confidence figure of 90% (P90) In the estimate of risk allowances to cover for
specified risk, unspecified risk and OB" (para 11.43).

a) It would be helpful if you could explain the process by which that report was drafted (Including which Individuals, from
which organisations, had an Input Into drafting the report)? What was your role or Input In drafting the report?

I am unable to provide much by way of clarification in this regard. I was provided with a copy of the report on 9 October by
Andy Conway and sent a number of comments to Alan Squair on 10 October 2007 [CEC01564880].
b) To the extent that information fn the report was provided by Individuals outwith CEC, what steps, If any, were taken to
confirm the accuracy of that information?

I am unable to confirm.
c) Did you consider that the report to Council fufly and accurately reported on the delays in relation to design, approvals
and consents and utility works and the risks arlsinn from these delavs?
23

l hlghlighted a number of Issues In relation to risks in my email to Alan Squair of 10 October 2007 [CEC01564880J including
that 0 To my mind the whole report. ls fight on risks but that's not my call' and that "3.30 obviously gives a clear signal that
the Council believes If is reasonable to rely on tie's work to date. I'm not sure this is consistent with views expressed
previous/JI'.

d) What was your understanding of how the lnfraco contractor could provide a fixed price, and how design risk could be .
transferred to the private sector, given the delay in design, approvals and consents (and given the design and TRO
milestones noted at page 191 of the FBC whereby, for example, detailed design for phase 1a was not expected to be
completed until September 2008)?
tie was responsible for recommending a contracting strategy to the Council. That would have Included approprfately
managing design risk and any associated financial and risk Impacts.
I am unable to provide any further clarification on this matter as I was not involved In advising on this aspect of the project.
To hopefully assist the Inquiry my high level comments re design and associated risks are noted above In the preamble to
my responses.

15. The Highlight Report to the IPG on 15 November 2007 [CEC01398241] noted, under Detailed Design Review Process,
"Reviews of the Individual disciplines of the detailed design continue. The packages have yet to be coordinated by the
designers therefore the value of these reviews is limited and all packages wlll require resubmission when complete and
fully coordinated by the designers and TIE. Furlher delays to the design programme are becoming apparent with all
technical reviews programmed to complete after financial close" (para 3.3}.

a} What was your understanding of, and views on, these matters? What was done to address these matters?
I was not involved In advising on the detall of design and related matters and can therefore provide no further clarification.

16. By e~mail dated 20 November 2007 [CEC01383667] Duncan Fraser advised Andrew Holmes that TIE had agreed to a
fixed price contract for lnfraco on the original basis, namely, that the detailed design would be completed by SDS, that all
the deslans were technicalll'. aeeroved b}". the road authority and that all deslnn had nrlor annrovals aranted b" nlannina.
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He further advised that only some or the designs had been completed In detall, none of the designs were technically
approved and only 4 out of the 61 packages for prior approvals had been agreed. He considered, in the absence of
information from TIE, that an allowance of £25 million should be made to enable changes to be made post financial close
with BSC. He further noted that he raised that at the last IPG but there was a concern about such a statement being
minuted and suggested that that "demonstrated a lack of understanding of how technical Issues can translate into
increase on costs through changes to time as well as money1 especlal/y for a #xed price contract".
a) What was your awareness of, and views on, these matters?
I do not recall being aware of these specific concerns at the time and cannot therefore comment.
However, my high-level concerns re consents were later hlghlighted {for example in emails on 28 November 2007
(Document CEC01400081] and 23124 January 2008 [CEC01395113]). This noted some of my general high-level concerns
re design and what could In practice be priced.

17. You were copied into an e-mail dated- 28 November 2007 [CEC01544715J in which Colin Mackenzie advised Sharon
Fitzgerald of DLA Piper, that the recent meeting of the Legal Affairs Committee {CEC01500853] had noted that "DLA would
report to the Counc!I independently of Andrew Fitchie, who would be acting in his TIE Contracts Directors role".
a)

What was your understanding of whether Mr Fitehie was employed by, or seconded to, TIE at that time?

I cannot fully recall this Issue. I believe he was seconded to tie as Commercial Dfrector. However, I am unable to provide
further lnfom,atlon on the scope or detail of his role.

b)

Whtie Mr Fltchie was employed by, or seconded, to TIE, to what extent did you consider It appropriate for Mr Fltchle
to continue to give advice, on behalf of DLA, to CEC and to what extent did you consider that any advice from DLA
to CEC should be provided by another sollcltor?

With regard to his providing advice to the Council, I had made my view clear that an independent legal review was
required. In those circumstances Colln Mackenzie and I understood that Gill Lindsay was dealing directly with DLA with
regard to seeking legal advice on the acceptability of the contracts and other matters relating to these aspects of the
oroiect.
25
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c)

Did DLA report directly to the councll on the issues outlined in Colin Mackenzie's email?

I. am unable to comment a_s I cannot recall. However, I~ appears f.-om my email archive that varlous emails were sent back
and forth_ among Colin Mackenzie, Alan Squair and Gl!I Lindsay during late November/early December 2007 In relation to
the DLA l~tt~rs, See for example the emall from COiin Mack;enzie to Gill Lindsay on 7 December 2007 {see
CEC01400190 & C~C014001.Q1 ] .and ema11 from Colin Mackenzie _to Alan Coyle and others dated 4 December 2007 [see
CEC01397$60J, email from Colin Mackenzie to Sharon.Fitzgerald 5 [)ecember 2007 [see CEC01400161J and email from
Alan Squair to GUI Lindsay da_ted 29 November 2007 !CEC01397aOa}.
28 November

18. By e-mail dated 28 No.Vember 2008 '[CEC0140QOe1] you set out your views on cert8.in key issues that the Directors should
be aware ofio lnfonn their decision making process.

2008:$bould be
2a No\lCmber
2001

You noted that BBS were unhappywlth accepting the novatlon of the -sos con.tract as SD.S were hot bound to process the

c;lesigns Within specific timescales, whereas BBS were .tl_me bound in terms of project.deliv.ery. They had therefore a.sked if
then~ we.re any approvals etc which TIE/the Counclf wou!d be wiUl_ng to take back the risk on.
a) Y9ur view was tha_t the Councll should not do this, but this appears 1o be.ultimately what happened. Was this option put
to Directors and was there a conscious decision by Directors to take back the risk ari$ing froh1 outstan_<;ling_ de~lgn and
approval of that design?

fhe relevant risks were incorporated Into the briefing note sent to the Directors on 3 December 2007 by· Alan Coyle~ I ~m
unable to provide_ further c!ariflcatlon as to the decisions the Directors reached with regard to how to deal with th~se risks.

~
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b) What was done In response to. your concern that CEC would effectively have no recourse to TIE, even if Ue were entirely
negllgent?
I am unal:;>le to confirm, Given that it was well known that tie effectively had no assets, I can only-assume that the relevant
senior officE;Jrs considered this and decided to accept this ris_k.
c) What was done in response to your concerns that the outturn cost of £498m, was not realistic given a number of
commercial aoaloosts had moved since October fen further lack of annroved drawinns etc\?

'
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Again, f am unable to comment further.
These were my concerns at the time at a headline level but this was simply a
"common sense" commentary. I would not have been able to advise on the detail of whether this was a realistic number
from a technical perspective. This i5sue was followed up by Colfn Mackenzie in his emails to Gill Lindsay on 12 February
2008 [CEC01400837] and 28/29 Fabrua,y 2008 [CEC01400987].
d) Did Directors give any consideration to your suggestion that BBS be given an additional fixed sum to accept the
approvals risk?

I am unable to provide further Information in this regard.
e) Do you think the report to the Council dated 20 December 2007 adequately highlighted that the there was litHe protection ·
to the Council in the event ofTIE's faifure to deliver?
It would
report.

have been up to the author/owner of the report at the time to decide which

risks required to be included within that

19. By e-mail dated 29 November 2007 [CEC01397521] Alan Coyle circulated a draft Directors Briefing Note.
The Briefing Note was discussed at a meeting of the Chief Executive's Internal Planning Group on 11 December 2007.
a) What were your vie'NS on the matters set out In the Briefing Note? Did It adequately cover the concerns raised in your
email above [CEC01400081]?
I sent a further email at 16.58 on 29 November 2007 to Alan Coyle [CEC01394873] seeking to clarify a further few points.
b) Are you aware what was done in response to the matters in the Briefing Note?

No.

c) What were your views on the extent to which, if at all, Councll members should be advised of the concerns in the Briefing
Note and whQther It wa1:1 appropriate to include Its contents In the report to Council on 20 December 2007?
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Clearly I was of the view that these issues should be highlighted to the Directors to lnfonn their drafting of the report to
elected members. However, ultlmately lt Is the author/owner of the relevant Council report who decides on the content as
they are best placed to assess what should or should not be Included.
There Is reference to these decisions being
considered in the final paragraph under •councll Report" in [CEC01500867]. ln addition, Colin Mackenzie hlghlighted the
issues with regard to reporting to members to Jim Inch In an emalr on 4 December 2007 {CEC01400143].
As an aside, I do recall having a conversation with Colin Mackenzie sometime in Autumn 2007 about whether we should
Inform the Council's Monitoring Officer of our views on the project. I recall that this was particularly around the decision
not to obtain an independent legal review and the risks associated with this. I further recall that the conclusion we
reached at the time was that there did not appear to us to be anything illegal or maladministratlve to report. They
appeared to us to be essentially risk based decisions with which we may not have necessarily agreed but were left to
assume that those who presumably had the full picture were taking these risk based decisions having fully considered afl
relevant Issues. These type of issues were persistent concerns for us and are, for example, referenced in Colin
Mackenzie's comment ln his emall on 1 May 2008 (with which I confirmed my agreement) - "Are members being properly
served by officers? Are there Implications for us as professional legal advisers?' [CEC01241689]; and (ii) in Colin
Mackenzie's email dated 15 August 2007 [CEC00013273] (much of which I drafted and also discussed with him) [see
CEC01564783 & CEC01564784] - "when it comes to fundamental issues of risk on contracts worth in excess of £350
million, I would be falling In my professional obligation not to draw such concerns to your atfenflon, or indeed to members
before a crucial decision Is taken~.
d) Were the main concerns set out in the Briefing Note ever resolved to your satisfaction?

No.
20. The minutes of the meeting of the Legal Affairs Group on 5 December 2007 noted that there would be further negotiations
between TIE and BBS between the Council meeting on 20 December 2007 and Financial Close on 28 January 2008 !

[CEC01500867].
a) What was your understanding of the further negotiations that would take place after the Council meeting on 20 December

2oon

28

I
I

o:

I do not recall being given any Information on these negotiations. I was not involved In, or advising on, this matter. However,
I note in {CEC01501051] that the minutes of the LAG meeting on 17 December 2007 record that Willie Gallagher ~reported
that the Jnfrooo Contract is now at 9 7% fixed price with BBS taking on de:$ign risk. Further negotiations to be undertaken
between now and financial close".
b) To what extent were CEC kept updated on these further negotiations?
I do not recall being given any Information on these negotiations. I was not involved In, or advising on, this matter.
However, I note from the minutes of the LAG meeting on 7 January 2008 that Willie Gallagher "reported that the contract
negotiations with BSS are proceeding satisfactorily and folfow/ng the trip to Germany fixity on price, scope and
programme as reported to Council on 20 December 2007' [CEC01475121].

21. On 13 December 2007, Colin Mackenzie forwarded you an email for Information. In this email Gill Llndsay asked Colfn
Mackenzie to "constant interface with Tie and 1heir teams and officers here to provide all support between now and Monday
mid~moming to de risk as agreed and secure completion of al! actions as agreed yesterday'' [CEC01400311].
a) What did you understand Giii Lindsay to be asking Colin Mackenzie to do?
I am unable to provide clarification on this matter.
b) Did you think that this was reasonable In the circumstances? If not, why not?
l am unable to provide clarlf!cation on this matter as I was not clear what was being requested of Colin Mackenzie at the
time.
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22. A meeting of the Legal Affairs Group took place on Monday 17 December2007 [CEC01501051]. The minutes noted that
WG [Willie Gallagher] reported that the lnfraao Contract is now at 97% fixed price with BBS taking on design risk. Further
negotiations ta be undertaken between now and financial close. AF [Andrew Fltchle] noted that CECITIE wiJ/ need to be
clear on what elements of SDS ongoing design novatlon wlll be included (or excluded) from novatlon agreement between
BBS and SDS. Approval of design remains an item of concern for BBS as SOS are not tied to a timeframe for obtaining
the req~ired approvals whereas BBS are"(para 2).
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a) What was your understanding of1hese matters?
I was not at this meeting and canno1 recall being involved in or advising on these matters. In any event this would have
related to the terms of the agreements and associated matters which, as noted elsewhere, I was not advising on.

23. We understand that in the middle of December 2007 negotiations took place at Wiesbaden, Germany, betvveen
representat.lves of BBS and TIE and that on 20 December 2007 an agreement, or heads of terms, were reached (the
Wiesbaden Agreement) [CEC01431387] [CEC01431386].

a) What was your awareness and understanding of the purpose and outcome of the discussions in Wiesbaden? By
whom, when and how were you advised of these matters?
I do not recall being advised on the occurrence, purpose or outcome of these negotiations.
b) Were officials in CEC legal ever provided with a copy of the Wiesbaden Agreement, or briefing on the effect of the
agreement?
Not to my recollection.

24. You were copied Into an e-mail dated 18 December2007 [CEC01397921] from Colln MackellLie to Giii Lindsay stating the
view that after the Council meeting, a letter should go to TIE from Tom Aitchison formalising the outcome of that meeting
and setting out the product which TIE will be required to deliver' before they receive authority to enter the BBS contract. He
was concerned that they did not appreciate the gr'avity of the situation. He noted that there was still a remote chance that
tie would not deliver sufficient comfort for Tom Aitchison to authorise financial close, simply because a number of matters
were In the control of third parties. In this email he restates again that he does not believe 1he Legal Affairs Committee is
the appropliate "signwoff" medium. The Chief Executive would require to be satisfied by his officers, and not by a Committee
of a Councltwowned company.
a) What were your views on the points raised by Colln Mackenzie?
J

had no further comments. I responded to Colin agreeing with hlm that same day at 16.45 [CEC01394965].

ao

b) What were your views on Gill Lindsay's response?
The response did not appear to give Colin Mackenzie much, if any, clarity. The issue referred to with regard to Councillor
Wheeler related to the Operating Agreements.

25. On 20 December 2007 Donald McGougan and Andrew Holmes presented a joint report to Council [CEC02083448]
seeking members' approval of the Final Business Case, version 2 [CEC01395434] and seeking staged approval of the
award by TIE of the contracts, subject to (1) price and terms being consistent with the FBC and (2) the Chief Executive
being satisfied that all remaining due dfllgence was resolved to his satisfaction. It was noted that the estimate for phase 1a
of £498m (inclusive of a risk allowance of £49m) as reported in October 2007 remained valid.
a) It wot.lid be helpful If you could explain the evolution of the Joint report Including which Individuals, from which
organisations, you understood had an input into the drafting of the report?
I do not recall either drafting or commenting on this Council report and am therefore unable to provide any c!arificatfan. I
was, however, involved !n drafting the Operatlng Agreement which was appended to this report.
b) To the extent that infonnatlon In the report was provided by Individuals outwith CEC, what steps, If any, were taken to
confirm the accuracy of that Information?
1 am unable to comment as I am not aware of what steps may have been taken.

!

c) Why was there a need to add the qualfflcatlons noted above In relation to giving approval to TIE to award the contracts?
I am unable to comment on why those specific lssues were added, but that type of wording is not unusual where delegated
authority Is to be given by Council to an officer on an effectively restricted basis (le delegated to approve the final terms but
only within certain agreed parameters).
;

d) What dld you understand to be the remaining due dillgence matters that required to be resolved?
l do not recall being involved In asse$Slng any requlred due diligence matters.

e) Do you consider that the report adequately outlined the risks set out in the Directors Briefing Note, noted above? Did
you have any concerns in relatlon to the report to the Council?
In my view the report does not contain sufficient vlsibility oftha risks Identified in that note. However, as noted elsewhere,
it would have been up to the owner of the report to decide on and approve which risks to include. As such I would have
assumed at the time that these matters had been fully considered and dellbera1ely left out.
f) What was your understanding, at that stage, of whether agreement had been reached between TIE and BBS In relation
to which party would bear the risks and liabilities arising from Incomplete and outstanding design, approvals and consents
and how that was, or would be reflected In the lnfraco price, and pricing schedule?
I was not aware of what agreement had been reached and/or how that was to be documented. As noted elsewhere, I was
not advising on these aspects or how It would be documented.
g) What was your understanding at that stage of the main risks for the Council arising from the infrastructure contract,
including which party bore risks arising from incomplete utility diversion works?
I am unable to comment as I was not Involved in advising on this aspect of the project.
The Report to Council noted that that some allowance had been made for risk associated with the detalled design work
not having been completed at the time of financial close (para 8.1). Nonetheless, it stated that the "fundamental approach"
had been to transfer risk associated with design not having been completed to the private sector and that this had largely
been achieved (para 8.10) (see also, however, para 11.59).
h) Were you concerned that allowance had only, apparently, been made for delay resulting from design and not, for
example, for delay resulting from unforeseen ground conditions or Issues wlth utilities?
I am unable to comment as I was not Involved in advising on these aspects of the project.
I) Which risks associated with design work did you understand to be transferred to the private sector and which had
been retained by the Councll? What advice was provided to the Council In this regard and from whom?
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I cannot comment as I was not advising on the contractual tem1s or risk transfer provisions In this regard.
that Gill Lindsay was dealing with DLA on such matters.

I understood

The Report noted that the risk contingency did not cover major changes to scope and that changes to the programme
could Involve slgnlfJcant costs that were not currently allowed for In the risk contingency (para 8.16). It did not consider
what events might cause changes to the programme, how llkefy it was that they would arise and what, ff anything, was
being done to mitigate the risk,

J) Did CEC legal officlals seek further clarlty on the costs that could arise from changes to scope or changes to the
programme (Including, for example, what events might cause changes to the scope or programme, how likely it was
that such changes might arise and what, if anything, was being done to mitigate these risks)?
I cannot advfse further as l was not Involved in advising on this aspect of the project
k) Was there ever discussion about postponing the award of the Infrastructure contract until the design and utility
diversfon works were complete? If not, why not?
J

cannot confinn whether or not such discussions took place, but I do not recall any such discussions.

The Report also noted that that some risks were retained by the public sector (para 8.13). These included:
•
•

Agreements with third parties including delays to utility diversions
Finalisation of technical and prior approvals.
Absence of Professional Indemnity Insurance for TIE as It was wholly owned by the Council.

l) Were you concerned that the Council retained the risks noted above (and, If so, what was done to address any such
concerns)?
I am unable to comment as I was not Involved In reviewing the contractual terms or the associated risk transfer provisions,
proposed mitigations and allowances.
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m) Did there come a time when you were satisfied that the conditions In relation

to

glvJng approval to TIE to award the

contracts had been met and lf so, when and on what basis were you so satisfied?
No.
26. The Final Business Case, version 2, dated 7 December 2007 [CEC01395434], noted that the- capital cost of phase 1a
(Airport to Newhaven) was £498m and that there was a high level of confidence In the cost estimate (such that there was

a 90°/o chance that the costs would come In below the risk-adjusted level). There was reference to lnfraco being a ''fixed"
price or "lump sum~ contract (paras 1.66, 1.71, 7.111, 7.127b, 10.53). The risks retained by the publlc sector were set out
at para 1.85. It was noted that the public sector was "exposed to signlflcant, but dlminishlng and manageable, risks during
the remaining period of scheme development' (para 11.57}.
a) What was your understanding, at that stage, of the extent to which the lnfraco contract would be a "fixed" price or
"lump sum" contract (please explain your understanding of the meaning of these terms)?
I was not involved in reviewing the lnfraco contract 1em1s or assessing pricing or related matters and am therefore unable
to comment.

b) What was your understanding, at that stage, of the main risks retained by the publlc sector, including, In particular, the
risks to the public sector arising from lncomplete and outstanding design, approvals and consents and incomplete
advance utility works?

I was not involved In reviewing the lnfraco contract or assessing risk and can therefore not comment. fn January 2008 I
did flag high level risks to the project with regard to design and consents, but as noted above this was at a conceptual
rather than detailed level.

-i
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c) What was your understanding as to (i) why the risks to which the public sector were exposed were "diminishing" and

0

g

(ii) how, and by whom, these risks would be "managedn during the remaining period of development of the scheme?

0
0
0

I was not involved in reviewing the lnfraco contract or assessing l'isk and can therefore not provide any clarification on this
matter.

.......
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Between January 2008 and May 2008
27. You were copied in on an email from Gill Llndsay1o Colfn Mackenzie on 3 January 2008 [CEC01400439] stating that all
possible CEC resources relating to the E:TN Project are utlllsed on a full~tlme basis as agreed, to support the legal work
which requires to be undertaken as a matter of the utmost urgency during January to ensure frnanc!al close. The email also
requested that Colin Mackenzie ensure that there was sufficient presence by this Division at Tie offices as required during

thfs period. Finally It was requested that Colln Mackenzie have constant Interface with Sharon Fitzgerald of DLA in respect
of understanding and recognising and providing Instructions as appropriate in respect of progress towards financial close
and risk assessment on the principal contracts.
a) What role did CEC legal play In the project during January and leading to financ!al close?
The contract negotiations were led and controlled by tie. As detailed above, Gill Lindsay had decided to rely on DLA to
advise it in relation to the appropriateness of the contractual and related tenns. I understood that she was dealing with
these matters with DLA. I was principally involved In negotiating the operating agreements with tie and TEL at the time.
b) What role did you personally play In supporting the legal work: undertaken durlng January to ensure flnancfal close?
I worked on a task specific basis as directed. During thls period I worked mos11y on the tie and TEL operating agreements
and related governance matters. I was also absent on medlcal leave for a large proportion of this period.
c) Were TIE receptive to Input from CEC legal?
Not always. In my view CEC Legal appeared to be viewed simply as another unwelcome governance hurdle to be
overcome. Byway of example, some ofmy concerns were later expressed in an emall to Andy Conway on 17 March 2010

...,!:!

[CECOD4B2550],

g

As noted elsewhere, I was not Involved In advising on or reviewing the contractual terms or related documentatlon as I was
not appropriately qualified to do so.
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d) What opportunity were you given to assess and comment on the contracts In advance of financial close?
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e) Were you or other colleagues in CEC Involved In the preparation of the attached spreadsheet [CEC01395099]'? Were

you satisfied that all of the critical decisions had been taken, to enable the Chief Executive to use delegated powers to

.,

,,5

enable tie to sign the contracts?

I am unable to recall whether I commented on the spreadsheet.

',';/

No, in the absence of an independent legal review I could never have been satisfied that the Council's position had been
appropriately protected.

28. The Legal Affairs Group met on 7 Januaiy 2008 [CEC01475121]. Again you did not attend this meeting however Colin
Mackenzie reported back to yourself and others

by email later that day [CEC01384528].

a) Colin Mackenzie noted that not only did CEC legal have to finalise the llst of Dellverables but CEC had to take a view '
on the minimum level of sign-off to be achieved by TIE in eadi category before CEC legal could make a
positive recommendation to the Chief Executive. What minimum level of sign off was agreed? Was this agreed with
Dlractors[CECD1397996J?
I cannot conflnn as J was not Involved in agreeing these matters.
b) Were lhe matters listed In Rebecca Andrew's email sufflc!entfy addressed by CEC legal and tie [CEC01384528]7 If not,
why not?
I cannot confirm. I do not recall being involved In advising on these matters.
c) You were copied into an emall frorn Colin Mackenzie to GUI Lindsay which informed her that CEC legal could not take
the matter of deliverables any further and that In his view the Chief Executive should not concede on any of the
deliverables before authorising the contract [CEC01400573J? What did you understand from Giii Lindsay's response to
that email?
I do not understand Gill's response and do not think I did at the time. It certainly did not appear to answer Colln's concerns.
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29. The report to the IPG on 18 January 2008-[CEC01398148) noted that TIE were to provide a list of exclusions from the
lnfraco contract with a value against each item and that CEC required a statement on the percentage of costs that were
fixed, the percentage outstanding as provisional sums and a programme for moving these to fixed costs.
Confirmation was awaited from BBS of the emerging quality of the design.
Full details were required from TIE of the status and degree of completion of design work, including prior and technical
approvals. If approvals risk was not being transferred to BBS, the Council needed to know the Impact and likeUhood of the
risks and the strategy for managing the risks.
a) What was your understanding of, and views on, these matters?
I do not recall being Involved In the detail of any of these matters and am unable to provide any further clarification.
b) What was your understanding of the nature and purpose of the due diligence exercise being undertaken by BBS on the
design?
I was not involved in design related matters so am unable to provide any further clarification.

c) In relatlon to risks arising from incomplete and outstanding design, prior and technical approvals, what was your
understanding at this stage, of (a) who bore these risks, (b) the Impact and likelihood of these risks arising and (c) the
strategy for managing these risks?
As detailed above, I provided some comment on the potential for lisk arising from Incomplete design In early 2008.
However, as I was not lnvolved In design related matters and nor was I advising on the related Infra.co contract tenns or risk
provisions I am therefore unable to provide any further clarification in this regard.

30. On 21 January 2008 you emailed Gill Lindsay [CEC01395072] noting that Colin Mackenzie's paint was

that

in general, it
was not clear that all issues would be closed out by Financial Close. It would therefore be up to the Directors to decide how
much of the Councll's requlrements had to be satisfied before tle could be given the go~ahead.
a) What were your views on this matte(?

I

The original email chain had dealt with the Operating Agreements. It appears that I Was being asked by Gill Lindsay, In
Colin Mackenzie's absence, to look at the wider contractual issues. I was simply reiterating what I understood Colin's
points to be.

b) You queried whether It would be risky to allow the contract to be signed while certain Issues remained to be closed out.
By way of example, you noted the chance of a delay claim should negotiations with NR stall. What was Gill Lindsay's
response to your email?
I do not believe that f received one.

31. The minutes of a meeting of the Legal Affairs Group on 21 January 2008, In relation to Consents and Approvals, noted that
you asked who would be ffable If SDS does not work to tile programme - MC [Mathew Crosse] noted that the SDS Novatlon
Agreement would take care of this. At your request Mathew Crosse was to confirm that the Agreement contains details of
who will take the risk on knock on effects of delays" [CEC01476409],
a) Did Mathew Crosse provide a satisfactory answer to your question?
I do not recall a response being provided.
b) What was your understanding at the time of the risks that could arise if SDS did not work to programme and the party
that would be liable for these risks?

'

As I recall, this was a general point of concern raised by me at the time rather than at any level of detail. lhe risk appeared ,
to me at that time to relate to possible costs of delay which may be Incurred if the relevant consents were not In place. At i
fts most slmple, you cannot bulfd somelh'1ng which has not been either designed or approved.
-i
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32. By e-mail dated 22 January 2008 You noted ''a signfflcanf Issue with regard to des!gtl approvals and consenfS", against the
background that "the design process Is now over 12 months late In defiveif [CEC00481318].
By e-mail dated 29 January 2008 to Gill llndsay you included proposed text to the Directors of City Development and
Finance on the "Consents Issue" as follows, "as CEC has no real visibility on what Is being delivered in refat;on to the

currentlv annroved drawlng_s1 this 012ens ue, the e.ossiblflt'{_ of slfl._nificant risk of Increased cost to the Droject. I should be
38

-------·-~········------~------------------------grateful If you would confirm whether or not you are of the view that CEC should accept the unquantified risk of claims far

compensation as a result of this situation. Unfortunately the only way to exclude this risk entirely would be to require all

<,;

drawings to be approved before financial close, which will be Impossible on current timescales" [CEC01395151]).
a) What were your v]ews on these matters?
My views and understanding at the trme are as detailed in the email.
The concerns set out ln my email primarily related to design delays having the possibillty of causing tw'o problems:

1.
2.

delay clalms for prolongatlon eg re preliminaries.

For example If design was not acceptable to Planning or required

significant changes then the delay may be attributed to the Council which could Incur additional costs; and/or
claims for betterment. Although I was not Involved ln the detail of the contractual terms, I understood from tie that
SSC had priced for delivery of the Employer's Requirements which I understood to be the entire tram system. This
was why I requested that City Development confirm that the Employer's Requirements did what the Council expected
them to do. At a very slmplistlc level I was concerned that the Council's expectations re the standard of the system ,
may only come to light through the planning process, so extra costs could be determined to be bettennent and
therefore for the Councllftie to pay for.

The posslblllty of additional cost as a result of what I understand was later concluded to be the fact that BSC had effectively
only priced for part of the tram system {ie that designed up to November 2007) was not considered by me at this point as I
was not aware of this issue until many mon1hs after signing.
To put this email [CEC00481318] and others lh context, It Is worth noting here my perception of what would have been
usignlflcanr ln terms of cost Increases to the project at the timel. I recall at the time considering that a sum of eg £1 m was
a very significant Increase in project costs and that the move from £508m to £512m in May 2008 was an enormous change.
The reason for highlighting this is that, had I been aware of the possibility that design had been frozen and parts of the .
system had effectively not been priced for by BBS, then I would have advised at the time that the magnitude of the risk for
the Council was far higher in terms of both likelihood and impact. Put simply, the materiality of the risk I was warning about
at the time In relatlon to approval delays and betterment was far different from that which would have been the case had I ;
known that the BBS price was based on drawings which only reflected delivery of a partial system.

I
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33. On 22 January 2008 [CEC01395085], you sent an email to Gill Lindsay stating that your prellmlnary view was that the
neatest way to protect the Council's interests re the consents issue was to seek confirmation from DLA that the lnfraco suite
of documents will onry allow CEC to pay compensation for any delay In relatlon to consents/approvals In a limited set of
circumstances. Those circumstances should be limited to (I) where CEC requests a change to the project which !s outwlth
the agreed scope of works; or (ii) where CEC fail to meet deadlines as a result of CEC's own fault; or (ill) any other
circumstances which City Development confirm are ok.
a) What was the purpose of your suggestions noted above? Were you concerned that the council would be taking back
the risk arising from outstanding design and approvals as noted in your earlier email dated 28 November 2007

[CEC01400081]?
My suggestion was simply a possible practical solution to the design and consents Issue at the time for Gill Lindsay to
consider. Again this was at a conceptual as opposed to detailed level as I was not advising on the exact contract terms. ·
As I saw It at the time, If City Development were content with the full tram system requirements as set out in the Employer's
Requirements, then if DLA were able to confirm that changes could only occur In very llmlted circumstances, this should in
theory llmit the Council's risk to areas which it fully understood and agreed to.
In my view it is the same Issue requiring to be addressed In both emails. Jn the 28 November 2007 email I advised that
CEC should not take on design risk on the basis that the drawings were not complete. lnthe22 January 2008 email I was;
advising Gill Lindsay that CEC could seek to identify and exactly limit/define the extent of that risk by getting formal
confirmation from DLA as to the legal position.
My overall position remained that CEC should not be taking on any undefined risk In this regard.
Ths, emall on

22 Janua,y 2008 was followed up ova~the next feiw days with othete,ma!ls on the same matter.

b) At that time, what did you understand by the phrase "outwlth the scope of the works"?
At the time I was not advising on the contract terms and was simply working rn high level concepts, but from my perspective
I understood from tie that BSC were building to and had nriced to deliver the Emo!over's Reaulrements. The real concern

,o
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had was one of expectation and standards as set out above. As noted in my email of 22 January 2008, gl think CEC
accepts the principle that if it requests changes which were not agreed/required (eg re-route the tram via George Street or
gold-plate the rails) then GEG will foot the bl/I.". What I recall being concerned with at the time was that there could be a
subtle mismatch of expectation but lnfraco could potentially argue that they had technlcally complied with an obligat!on.
CEC, through Planning or otherwise would then have to request betterment, meaning extra cost.

So, based on my knowledge at the time, ~scope of the works" would have meant the entire tram system which, although I .
would not have reviewed them, was detailed In the Employer's Requirements and the other parts of the lnfraco contract. In
my view moving "outwith~ should therefore have been limited to very few situations where the Council was positively seeking
betterment or a required change through Planning etc rather than simply through a mismatch in expectations.

34. By e-mail dated 6 February 2008 Alan Coyle of CEC advised Susan Clark of TIE that he was "disappointed" with the quality I
of information provided by TIE in respect of risk registers and that it was "unacceptable" that there was no quantification of
"black flag" risks [CEC01508100] and [CEC01508101].

'

a) What was your view on the quality of the risk registers provided by DLA?
I was not Involved in reviewing these risk registers so cannot comment.
b) What was your view at that time, generally, on the quality of the infonnation being provided by TIE?
I have no comment on this as I cannot recall.
~
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35. By email to Colin Mackenzie dated 7 February 2008 [CEC01398550J, Steve Hajduckl stated that CEC should aim to get a !
complete set of acceptable consents through quickly, and [CEC] could always discuss variations or departures with BBS or:
whoever at a later stage.
a) Did you agree with Mr Hajduckl that variations or departures wl1h BBS or other contractors could (or should) be agreed
at a later stage?

I
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I was not advising on consent or design matters and I cannot therefore comment.

36. On 8 February 2008 [CEC01398594] you were copied Into an email in which Colin Mackenzie noted that there may be a
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need to balance the cost of delaylng contract award against, for example, the cost of the Councll meeting the risk of delayed
Prior Approvals. He asked tie to ensure such figures were available for evaluation should this eventuallty arise. An e-mail
from Susan Clark to CM stated that "there should be no question about the /nfraco contract award being delayed untll all
prior and technical approvals are In place."
a) What figures was it envisaged would enable the council to evaluate the cost of delaying contract award against the
cost of the Council meeting the risk of delayed Prior Approvals?
I cannot comment as l was not Involved in advising on this matter.
b) What were your views on Susan Clark's point that quantifying the impacts of CEC delaying prior or technical approvafs
would be difficult?
I was not involved in advising on this matter so cannot comment.

By email dated 8 February, David Cooper stated "If we don't get the contract right we will end up with a situation where
the Council in its statutory roles Is put under enormous pressure to Issue
approvals. Irrespective of the fact that this could bring the credibility of the Planning and Roads Authority into
question, it could result in a reduction of design quaHty, time delays and Increased project cost.
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I would prefer to see some of the risk taken by BBS (sds) with project cost reworked accordingly although I see from your
note that you consider this an unlikely outcome, I think the tine of negotiation that TIE should be taking ls Y1at a workable
raa/istlc contract is surely better for all parties than one that Is likely to end up In dispute. 'tCEC01400818].
c) Did you agree with Mr Cooper's above comment that more risk should be taken by BBS and the project cost
reworked?
I was not advising on this matter so cannot comment. However, clearly I was of the view that the lack of finalised and
approved drawinas created risks for the Council.
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d} Did you agree with Mr Cooper's concern that if the Councll did not get the contract right, the Council in its s1atutory role
would be put under enormous pressure to issue approvals?
As a potential outcome, yes. For example If it was discovered that the tie approved specification required a cosily
change through the consents process, tie may seek to pressure the Planners to approve the original specification.
e) Did you agree with Colin Mackenzie that consideration should be given to whether the lnfraco contract should be
delayed until all prior and technical approvals were in place?
It could certainly have been considered as an option.

f) What was your understanding of the risks to CEC if the contract was not delayed untll all prior and technical approvals
were In place?
I was not advlsing on this matter and cannot therefore comment beyond stating that risks would have existed and these
would have needed considered and either accepted or otherwise appropriately dealt with.

37. The Legal Affairs Group met on 18 February 2008 [CEC01474217].
By e-mail dated 19 February 2008 [CEC01400919), Colin Mackenzie advised GiJI Lindsay that "The position regarding
novatlon of the SOS contract to BBS was given next to no clarification last night [i.e. at the meeting of the Legal Affairs
Group], with a contradictory explanation from TIE~. Mr Mackenzie also noted, ''I regret to have to record with you my concem
abour Tl E's lack of transparency and co-operation with Councll officers. I do not take this personally, but find It unacceptable
that the Counc[I Is constantly having to press TIE for relevant information and face an evasive response. This is hardly
conducive to a good working relationship~.
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a) What were your views on these matters?

As 1recall I agreed with Colin's general sentiments.
b) What was your understanding of the effect of SDS novat!on at this time?
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I was not advising on this matter and cannot comment.

.

I

c) Were you concerned that the aim of the novation (I.e. to transfer risk arising from outstandJng approved design to BSC)
would not be met?
I was not advising on this matter and cannot comment

38. On 18 February 2008 BBS produced a Design Due Diligence Summary Report, based on design Information received by
BBS by 14 December 2007 [DLA00006338). That document raised various concerns about desfgn, including that "more

than 40% of the detailed design lnformatlonn had not been issued to BBS.
a) Did you see 1hat report? Were others ln CEC provided with that report? What were your views on the report? What was
your understanding of how BBS could price for those works In respect of which detailed design was Incomplete?
Whilst I was not advising on this matter and cannot therefore comment, I was not aware of the Councll having seen this
report.

39. By e-mail dated 2~2February 2008 [CEC01474243] Graeme Bissett sent you a paper on "SDS ~ Delivery and Consent Risk
Management" [CEC01474244].
a) What was your understanding fron1 that paper of (a) the risks arising from the over1applng design and construction period
and (b) who bore those risks?
I do not recall reviewing this document as I was not advising on this matter and cannot therefore comment
have been a matterfor GUI Lindsay to consider and advise on having taken advice from DLA.
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b) What was your understanding of the "process" and "set of contractual terms~ that would enable TIE and CEC to manage
the risks arising from the overlapping design and construction perlod?
I was not advising on this matter and cannot comment. This would have been a matter for Gill Lindsay to consider and :
advise on having taken advice from DLA..
i
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c) What was your understanding of the contingency allowed for risks arising from design, approvals and approvals and
how, and by whom, that contingency had been arrived at?
I was not advising on this matter and cannot comment
d) The paper noted that It was at TIEICEC's option that the risk contingency could be retained or traded for a cash sum
and full risk transfer to BBS and that, at present, the tactic was to hold the contingency and seek to manage the risk.
What was your understanding of these matters?
I was not advising on this matter and cannot comment.

40.

Further concerns about the INFRACO contract were raised by the B team In the lead up to contract closure (see e.g.

[CEC01567522J [CEC01567520) [CEC01560815J [CEC01508412] [CEC01400919) [CEC01400987J [CEC01399016)
[CEC01399075J [CEC01401032] [CEC01401628) [CEC01401629]).
The concerns included that there had been a material change from the Fina! Business Case put to the Council In
December 2007, the price had risen by £10m, the project tlmetable was now three months later than predicted, the risk of
approvals and consents had not been taken by the private sector and, there was a residual risk associated with design
which, allhough the Council did not have any figures to assess that risk, "may be very significant".
a) What were your main concerns around this time? Were these concerns discussed at Director level? Were your
concerns ever resolved to your satisfaction?
Although as stated elsewhere I was not Involved In reviewing the contract terms and associated risks, the concerns raised
in the documents referred to above were consistent with the broad concerns being expressed at the time, partfcularly by
those in the B team. I cannot confirm which of these risks were discussed at Director level as I would not have been
Involved in such discussions but I would be surprised if they had not been. Many of these issues were not resolved to my
satisfaction. I am unable to confiim how others came to be satisfied with the position.
b) Were your concerns relayed to members of the Council? Do you consider that they ought to have been?
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I cannot confirm whether they were or not.

That would have been a matter for the Directors, the Chief Executive and

Head of Legal to consider and decide upon. My view is1hat many of these risks should have been advised to them if they
had not already been.
41. A H!ghllght Report for the IPG on 29 February 2008 [CEC01246993] 9ave an updatEil'n reiation to Planning Prior Approvals

and Technical Approvals. The Highllght Report included a draft Report on Terms of Financial Close dated 21 January 2008 '
(tho "Closo Report'') (appendix 1). The draft was to be updated lo reflect current negotiations.

I

The draft Close Report stated that "lnfraco has a substantive responsibility in relation to consents and approvals but there
is a critical interface with TIE/CEC which ls being defined at this stage"(p5).
,
The draft Close Report also noted that, "Crucially the price lnc!CJdes for normal design development (through to the
completion of the consents and approvals process - see below) meaning the evolution of design to construction stage and
excluding changes If design principle shape form and outline specification as per the Employers Requirements" (p31 ).
a) What was your understanding of the terms of the draft Close Report noted above?
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
42. By e-mail dated 3 March 2008 [CEC01506052) TIE provided CEC wtth a breakdown of 1he Quantified Risk Allowance
(CEC01506053].
a) What was your understanding of the allowance, if any, made In the QRA In respect of the risks arising to TIE/CEC from
Incomplete and outstanding design. approvals and consents?

....

I was absent from the Councll on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.

g

b) What was your understanding of the allowance, If any. made In the QRA In respect of delays to the lnfraco works caused
by delays In the design and MUOFA programmes?

<!!
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I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
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I

c) To what extent did TIE discuss the above matters with CEC?
I was absent from the Council on medical leave from 28 February 2006 to 8 April 2008 and cannot therefore oomment.

43. You were copied into an e-ma!I dated 10 March 2008, in which Colin Mackenzie, when asked to draft th"e letter to Tom
Aitchison noting the changes from the Final Business Case to the current position were in tolerable llmtts, advised that he
would be willing to assist with the exercise from a factual perspective but that he could not support such a letter. He reiterated
his view that the Chief Executive should report to CouncH again on the various material changes {CEC01399016}. You were
also copied into the further e-mail later that day [CEC01399012].

a)

What were your views?

I was absent from the Council on medlcal leave from 28 February 2008 to 8 April 2008 and can therefore not comment.

b)

Did you agree that there had been a change to the FBCv2?

I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.

c)

Did you agree that a further report to Council was required?

I was absent from the Council on medical leave from 28 February 2008 to 8 Aprll 20~8 and cannot therefore comment.

44. You were copied Into an e-mail dated 11 March 2008, where Colin Mackenzie advised Graeme Bissett that the B team were
not yet in a position to advise Directors and Heads of Service that they could make a positive recommendation to the Chief
Executive, enabling him to exercise his delegated authority to enable tie to enter Into the contract with BBS. Colin Mackenzie
asked for further information (detail on price and Value Engineering and the settled position on the SDS novation) to be
provided at the briefing meeting [CEC01393838J.
The same day, (11 March 2008) Alan Coyle sent an email advising TIE [CEC01490289] that In order for CEC to approve

the Intention to Award (ITA), CEC would require a letter from WJl!le Gallagher on certain matters, includlng that "the price is.
now fixed (excluding know (sic) estimated costs)".
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······-----··-·······-··----········-·----------.,;._-----There is no question posed here
to 8 April 2008.

but in any event I was absent from the Council on medical leave from 28 February 2008

45. On 12 March 2008 Wiiiie Gallagher sent a letter to Tom Aitchison confirming TIE's view that it was now appropriate i ~
Issue the Intention to Award letters ICEC01399076]. Mr Gallagher's letter also noted that the Tram Project Board had met
earlier that day and had concluded that the flnal negotiated Infra co terms were consistent with the terms of the Fina I
.
Business Case approved In December 2007.

I

Mr Gallagher's letter did not, however, state that the lnfraco price was fixed or address the matters in the emalfs sent by
Colin Mackenzie [CEC01393838] and Alan Coyle [CEC01490289J or Duncan Fraser [CEC01544518] on 11 March 2008.
a) Were you of the view that the price, and risks, were sufficiently clear and fixed at that time as to make It appropriate to
Issue an lntention to award letter in re$pect of the lnfraco contract?
r was absent from the Council on medlcal leave from 28 February 2008 to a Aprtr 2008 and cannot therefore comment.
b) What was your understanding, at that stage, of whether agreement had been reached between TIE and BBS In
relation to which party would bear the risks and liabflities arising from Incomplete and outstanding design, approvals
and consents and how that was, or would be reflecied in the lnfraco price and pricing schedule?
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment
c) Were you aware of the elements of the SOS design being redesigned by ass [CEC01544518] and how that would be
reflected Jn the price?

-t
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I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
46. A fetter dated 12 March 2008 from DLA to CEC [CEC01347797J advised that "an agreed form of draft Novation Agreement

has been negoUated to close today. The terms of the Novatlon transfer responsibility for design, as required by the
procurement strategy, to BBS (subject to the above)" (para 4 ),

I

,o

*
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•----···-·-H•·.~-------------In contrast, the draft: letter e-mailed the previous day by Graeme Bissett to Andrew Fitchie stated, "an advanced draft
Novation Agreement is in play for negotiation to close. The terms of the Novatlon ... result in retained SOS performance
risk for T/E"(para 3.4) [CEC01541242) [CEC01541243).
You were copied In on Colin Mackenzie's email dated 2 May 2008, Jn which he stated that he had already made known to
GL your views about the role of DLA on behalf of the Council and the worth of their JettersICEC01247788].
a) What were your views about the role of DLA on behalf of the Councll and, consequently, the worth of letters from DLA
to the Council?

I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
However, as noted elsewhere, my view was that sole rel lance upon DLA and their letters by the Councll was not appropriate. ·
b) Were you aware that individuals in TIE had an Input into the drafting of letters from DLA to CEC? Do you consider this
to have been appropriate [CEC01551064J[CEC01474540)7
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008. Nevertheless, I do not recall
being aware of this fact. I am unable to comment as to whether another party having input would have been appropriate
or not. Ultimately DLA would have been responsible for the content of such letters.
c) Were you confident that responsibility for design had indeed transferred to BBS? What did you understand responslbllity
for design to entail? Did you understand this to mean that as BBS were responsible for design, they would bear the risks
and liabllitles arising from Incomplete and outstanding design, approvals and consents? Or did you understand that BBS
were responsible for the design, but TIE and ultimately the Council retained the risks and liabilities arising from
Incomplete and outstanding design, approvals and consents?
I was absent from the Council on medical leave from 28 February 2008 to 8 Aprll 2008 and cannot therefore comment.
I was also not Involved with advising on the detail of the contractual mechanisms to transfer design risk or associated issues.
However, to hopefully assist the Inquiry, my recollection was that tie had advised CE:C they had sought to achieve transfer
of deslon and consents risk tci BBS.
I was not involved in advislna on how this was beino effected but my general
49

understanding from tie was that BBS would build a tram in compliance with the Emp!oyel's Requirements and the other
parts of the Infraco contract. At a very basic level this meant that If eg the Employer's Requirements required 20 tram stops
then BBS had priced on the assumption of all 20 stops being built. If the Council requested bettennent or something d1fferent
in temis of Planning then that would be for tie and the Council's account. To the extent that there was approvals delay then
this too would be for tie to pay for. I understood broadly that tie had evaluated any risk associated with design and possible
delays and reflected It in a rfsk allowance. These were matters being dealt with by tie, DLA and Gill Lindsay in terms of.·
contractual risk alloc~tlon and acceptablllty.
47. On 13 March 2008 Colin Mackenzie sent three e-malls to Giii Lindsay, copylng In yourself and Alan Squair, setting out
certain concerns of the B team (CEC01399075], (CEC01401032], (CEC01401628]. The concerns Included:

•

the Increase in price, and the fact that the risk of consents had not been taken by the private sector, meant that the ·
negotiated terms were not consistent with the Final Business Case,

•

DLA's letter of 12 March did not offer the Council the degree of comfort It might expect and the Council were being
asked to permit notice of Intention to award the contract and thereafter financial close while matters were stlll under
discussion, and

•

A letter from Parsons Brinckerhoff to TJE [CEC01401629] advised of further reviews that were required to ensure full
alignment of the Employer's Requirements and the lnfraco Proposals.

a) What were your views on these matters?
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
b) How were the B team's concerns received by senior CEC officials?
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.
48. On Friday 14 March 2008 (at 3:39 pm) an e·mail was sent to Alan Coyle [CEC01386275] attaching a Note that had been
approved by the Solicitor to the Council, Gill Lindsay, [CEC01386276) confirming that rt was appropriate for Tom Aitchison
to authorise TIE to immediatelv issue a Notice of Intention to award the INFRACO contract to BBS.

so

'

a) What were your views at that stage, on whether it was approprrate for authority to be given to TIE to immediately issue
a Notice of Intention to award the INFRACO contract to BBS?
I was absent from the Council on medlcal leave from 28 February 2008 to 8 April 2008 and cannot therefore comment

49. On 18 March 2008 Duncan ·Fraser sent an e-mail on the Current Project Status, which noted that a number of issues
required to be addressed from tha Councils perspective, in order to meet the programme for Financial Close, including
''Price and Funding-figure and scopeiCEC01401041].
a) To what extent were these matters addressed?
I was absent from the Council on medical leave from 28 February 2008 to 8 April 2008 and cannot therefore comment.

50. On 18 March 2008 [CEC01347796] DLA sent a fur1her letter to CEC providing an update on the Draft Contract Suite as at
13 March 2008. The letter stated, 'We understand that TIE wlll confirm settled pricing for all major nxed price elements of
the fnfraco Contract. If TIE has achieved these objections and BBS has been able to confirm its commitment to abide by
these positions, TIE should have every confidence in closing the contract suite efficiently, commencing with the issue of.
nof/llcatlon of Intention to award today, We would stress that full cooperation of the BBS Consortium on this objective Is
essentkl/1~
a) Did you see this letter? Did you consider it appropriate for CEC to authorise TIE to immediately issue a Notice of Intention
to award the INFRACO contract to BBS despite the fact that settled pricing for all major fixed price elements of the
lnfraco Contract had not yet been achieved?
I was absent from the Council on medical leave from 28 February 2008 to B April 2008 and cannot therefore comment.

51. By e-mail dated 11

April 2008, Colin Mackenzie forwarded you a series of emall exchanges concerning a difficulty that
had arisen with the "Russell Road Bridge: Prior Approval" and which raised the question whether the sum allowed In the
Quantified Risk Allowance for SOS de!~·· '£3m' was sufficient rceco14011091.

\,:,
,.

Alan Coyle noted that If SOS continued not to deliver, these type of issues could eat Into the QRA (£3m for SDS delay,
£6m for General Delay) pretty quickly. He felt that the matter required to be bottomed QUt with TJE and If there was not a
satisfactory response at the Legal Affairs Committee the matter should be escalated.

'

a} What were your views on these matters?
I was not advising on this matter and cannot therefore comment.
b) To what extent were elected members briefed on these concerns?

I

I am unable to confirm. Following any escalation, It would have been for a Head of Service or Director to brief elected
members as they considered appropriate.

52. You attended the Legal Affairs Group met on 14 April 2008 {CEC01227009]. There do not appear to have been any further
meetings of the Legal Affairs Group until October 2008.
a) Why were there no further meetings of the Group until October 2008 Including, in particular, why was there not a further
meeting of the Group after the lnfraco contract was In Its final negotiated form but before Jt was signed?
I do not know why there were no further meetings.

53. You were included on the copy list of an e-mail dated 14 Aprll 2008 In Which Colin Mackenzie noted his view that It would
be ''prudent and proper"to report again to members before Financial Close of the lnfraco contract was authorised given the
various changes which had emerged since December 2007, including "the new final estimate of £508 ml/lion; a tour month
delay to the revenue operating date; and continuing concern over the risks to the Councll arising from the SDS programme"
{CEC01256710J.
The chain Includes an e-mall dated 16 April 2008 from Jim Inch to Tom Aitchison which noted "Given Colin's concerns it

may be prudent to have a short meeting with Gill to confirm the present direction of travel".
a) What were vour views on these matters?
52

I

I

I had no reason to disagree with Colin's advice. Indeed, I expressed the same view to Gill Lindsay in an email on 11 April
2008 [CEC01395531].
.
54. Bye-mall dated 15 Apr!l 2008[CEC01245223] Alan Coyle forwarded youmelf, Giii Lindsay and Colin Mackenzie an e-mail .
of the same date by Stewart McGarrlty attaching Schedule 4 of the lnfraco contract [CEC01245224] and a cost analysis
spread sheet [CEC01245225J[note- document not legible].
a) When did you first see Schedule 4? Did you read Schedule 4 at that time? What, if any, discussion was there within
CEC of the meaning and effect of Schedule 4? Did TIE discuss the meaning and effect of Schedule 4 with CEC?

As noted elsewhere, I was not Involved In advising on or reviewing the contract or any of its terms.
Included this email and its contents. I would not have reviewed them and cannot therefore comment.

This would have

b) What was your understanding of the purpose and effect of the various Pricing Assumptions In Schedule 4?
As noted elsewhere, I was not reviewing the contract or any of Jts terms and cannot therefore comment.
Colin Mackenzie replied on 16 April 2008 [CEC01247693], (again cc'ing yourself) asking how the information provided fed
through to the overall risk figure and the Quantified Risk Allowance.
c) It would be helpful If you could explain Colin Mackenzie's query In relatron lo the risk figure and the QRA and whether
he and yourself were satisfied with Mr Gayle's response (noted In the same thread)?
I was not advising on this matter and cannot therefore provide any clarlflcation.

enlau that Andy CoriWay had sent to Susan Clark and others, asking
whether TIE had "undertaken an exercise to determine the extent and cost of changes that will be required since the design

55. On 16 April 2008, Colin Mackenzie forwarded you an

freeze In November?'{CEC01247686].

I

a) What were your views on these matters?

I
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I do not recall, bu.t from reading the email now my interpretation is that Andy Conway was likely requesting tie to ascertain

the impact of changes to design which had actually taken place slnce November 2007 as opposed to changes likely as a
result of the freeze in terms of pricing which later transpired to have taken place.

I
·

b) It would be helpful if you could explain Colin Mackenzie's comments in this email?
I am unable to provide any clarlty on this matter. Colin Mackenzie may be able to do so.
c) What was Susan Clark's response to that email?
r am unable to confirm.

56. An email by Graeme Bissett dated 28 April 2008 [CEC01312358] attached a Report on lnfraco Contract Suite ·
[CEC01312:363]. lhe Report on the lnfraco Contract Suite noted:

•

Price, "A number of core pricing and programming assumptions have been agreed as the basis for the Contract Price.
If these do not hold, Infra co Js entitled to a price and programme variation known as "Notified Departure" (p4)

•

Programme, "Following contract signature,
to SDS delay in design product;on" (p4)

it Is expected that BBS will seek a Notified Deparlure on Programme due

a) What was your understanding of the provisions noted above?
I was not Involved in reviewing this documentation or advising on this aspect of the project so am unable to provide any
clarificatlon.

:ii0
g

0
0
0

.......

:~
0

~

b) At thi$ time, what Notified Departures did you expect following contract signature?
As I did not review this documentation, I do not believe that I was aware that there would be notified departures.
advising on this matter so am unable to provide any clarlflcation in this regard.
c) At this time what did you understand to be the 1'1kely cost of these Notified Departures?
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l was not

__.. ____________________ ____________________________________
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I was not Involved in or aware of this mattef so am unable to provide any clarification.
d) How did you understand that had that been allowed for In the risk allowance?
I was not involved In advising on this matter so am unable to provide any clarlflcat!on.
e} What were your views on giving the SOS pro\llder (Parsons Brinckerhoff) a "bonus pot of £1,000,ooo~ to lncentivlse
the production of design?

·1

I was not Involved In advising on this matter so cannot provide any clarificatlon.
f) Were elected members advised In detail on these matters in advance of the contract closure and If not, why not?
I was not involved in advising elected members so am unable to provide any clarification In this regard.

I

g) Was clarification of any of these Issues sought by CEC officials? If not, why not?
I was not involved In advising on this matter so cannot provide any clarification !n this regard.
57.

I

By e~mail dated 30 Aplil 2008 [CEC01246045] Colin Mackenzie informed Gill Lindsay that as requested, he and yourself
had considered the letters received from DLA dated 12 March [CEC01347797], 18 March [CEC01347796] and 28 April
[CEC01312368] and you were concerned that these letters could not give full comfort to the Council. This was on the

basls that instructions have been given throughout by TIE to DLA, with little input from Council officers and accordingly no
certainty that Council instructions flowed through to DLA. tn addition to this, the email noted that the most recent letter
narrated that matters regarded as risky for the Council would not be fully covered by the ORA.

-t
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a) What was Gill Lindsay's response to that email?

g

That emal! [CEC01246045j was not sent to Gill Lindsay. It did however note that the Directors would no doubt be
~seeking confinnatlon from the Council Solicitor as to the acceptabillty to her of the DLA letter''. The issues raised by
Colin Mackenzie In his email had been raised many times with Giii Lindsay prev!ously.
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b) For the avoidance of doubt, were you of the view that the DLA letters (3 number) ptovided suffJclent comfort to enable
the Council solicitor lo advise the Chief Executive and Directors to agree to the contracts being signed

[CEC01222037]?
No I was not and, as set out elsewhere in this document, this was made this clear by myself and Colln Mackenzie on
numerous occasions.
c) What, In your view, was required at that stage, to provide sufficient comfort to enable the Council solicitor to advise the
Chief Executive and Directors to agree to the contracts being signed?

I

In my view, only a full independent legal review on behalf of the Council could have ensured that the Council's position

was fully protected. That is what rwould have required at the time in order to provide sufficient comfort. My views on the
need for such a review had been highlighted consistently since Autumn 2007.

58. On 1 May 2008 you emailed Colin Mackenzie to Inform him that you fully agreed with the emall he had sent to Gill Lindsay
earlier that day. Mr Mackenzie's email advised Glll Lindsay that it was his understanding that BBS had increased their price
by a significant amount and that there would be further negotiations over the weekend between tie and BBS
[CEC01241689]. He was deeply concerned that members would not be advised of these recant developments when
members considered the report to Council that day. He considered that officers' duty to the Council would be best served
by either "pulling the report, assembling the true picture and reporting again to members, or by being open to them about
the changed situation",
a) What were your views? What was Gill Lindsay's response to this email?

-I
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I have nothing further to add. The email highflghted our concerns at the time and I fully agreed with Colin's advice at the
time. I am not aware of Giii Lindsay's response on this issue or if there was one.

59. A Report to Council by TomMA.itchlson on 1 May 2608 [CEC00906940] sought refreshment of the delegated powers
previously given to the Chief Executive to authorise TIE to enter tha oontracts with the INFRACO and Tramco bidders.

I

The report noted:
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(1) the cost of the project had increased from £498m to £508m (comprising a base cost of £476m and a revised QRA of
£32m), which increase was noted to be largely due to the firming up of provislonal prices to fixed sums, currency
fluctuations and the ucrystalllsation of the risk transfer to the private sector as described fn the FBC" (para 3.5).
(2) 95°/o of the combined Tramco and INFRACO costs were fixed with the remainder being provisional sums which Tie
had confirmed as adequate;
(3) "As a result of the overlapping period of design and construction a new risk area has emerged which has been the
subject of extensive and difficult negotiation. TIE Ltd advise that the outcome Is the best deal that is currently available to

-I

themselves and the Council. Both TIE Ltd and the Council have worked and will continu& to work dllig&ntly to examine
and reduce this risk fn practical terms" (para 3.10).
a) What was your understanding of (1) the "'new risk area"that had emerged as a result of the overlapping period of
design and construction, (2) the poutcome"that had been arrived at in respect of that risk and (3) the steps that would
be taken by TIE and CEC to reduce the new risk area?

I was not Involved in advising on this aspect of the project so cannot provide any material clarification In this regard.
However, in my email to Colin Mackenzie on 17 April 2008, I did advise that a number of Issues should perhaps be added
to the Council report. This included "change In risk profile, esp re SDS, transfer of consents risk etd' and "change in price
and how this affects amount of risk cash left'. See [CEC01241572].
b) The report provided no explanation of pricing Schedule 4, despite this having been provided to CEC legal on 15Aprll.
Why did the report not mention Schedule 4? Was the purpose and llkely effect of Schedule 4 ever fully explained to
members (and if not, why not)? Were members ever addressed on the risk or likelihood of notified departures and the
effect of that on cost and budget?

:il
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As noted elsewhere, I was not involved in reviewing the contract tenns so cannot therefore provide any clarification on this
matter. This would have been a matter for Gill Lindsay and DLA to consider.

g

..
0

0
....

:~
0

~

60.

By e-mail dated 2 May 2008 [Cl:.C01222466] Colin Mackenzie sent Gill Llndeay a report [CEC01222467] prepared by the

"Bu team. The reoort noted the need to review the risk associated with consents and a"'~rovals and whether the nresent risk
57

I

allowance of £3.3m was adequate. GL responded to this emall stating, "/ have considered briefly. My questions are ls Tie
aware of issues and have resolutions been agreed? Time is of the essence'~ She noted that Tie wished to be In a position
to close with immediate effect if and when resolution was agreed. Any outstanding matters were to be resolved with Tle
very quickly [CEC01222037J.
a) What were the B team's concerns?
approvals of £3.3m was adequate?

Why was it thought that the present risk allowance associated with consents and

I was not involved in assessing this risk or associated tenns and cannot therefore comment I did however, follow up on a

number of these concerns in my emails to Duncan Fraser and others on 6 and 8 May 2008 (see [CEC01246094J and

(CEC01247809].
b) What steps, If any, were taken by CEC, and by whom, to review whether the risk allowance was adequate?
I cannot comment as I was not involved in advising on this aspect of the project.
c) In your view, did the three letters from DLA go Into sufficient detail on these matters to enable CEC officlals to advise
the Chief Executive and Directors to sign the contract [CEC01222037]?
Given the concerns raised by both Colin Mackenzie .and I on a number of occasions, It was a matter for Gill Lindsay
decide whether the DLA letters gave her and the Councll sufficient comfort.
61.

to

On 7 May 2008 Rebecca Andrew sent Giii Lindsay an e~mail [CEC01222074] attaching a draft report by the Chief
Executive for the meeting of CEC's Polley and Strategy Committee on 13 May 2008 [CEC01222075].

-i

GUI Lindsay's response the same day noted, "Appropriate forum re Committee choice was discussed today with Council
Secretary 8nd Jim Inch. This will likely lead to discussion with Tom" [CEC01248981].

0
0

By e-ma/1 dated 8 May 2008 Stan Cunningham, Committee Services Manager, advised Ms Lindsay that the current plan
for tabling the report meant that "It may be the first time that many of the members are aware of [the cost increase]. This Is
not satisfactory ... " [CEC0124898BJ.
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By e~mail dated 9 May 2010 [CECD1351492], Duncan Fraser noted that he had redrafted the report to include key
elements of a document e-mailed by Graeme Bissett on 8 May 2008 [CEC01294645], ~Financial Close Process and
.
Record of Recent Events" [CEC01294646] (the Executive Summary of which had been dratted to facilitate inclusion In the
Council's report to the Polley and Strategy Committee).

I

a) What were your views on whether it was appropriate that a decision on final approval for the tram project went to the
Polley and Strategy Committee rather than a full meeting of the Council (or an alternative committee of the Council, for
example, the Tram sub-committee or the Finance or Transport committees)'?

I

I did not have a view. It would have been for relevant senior officers to decide on the appropriate protocols for reporting to
elected members.

b) Do you knowwhy(and by whom) it was decided to put the matter to the Polley and Strategy Committee?

No.

62. On 12 May 2008 (at 18.49 hours) Graeme Bissett sent an e-mail to you and others attaching a final set of TIE's internal
approval documents [CEC01338846]. The Financial Close Process and Record of Recent Events dated 12 May 2008 (clean
copy [CEC01338847]; tracked changes [CEC01338848]) noted that a response was received from BBS on 7 May 2008
which proposed a payment of £9m to BBS end "Further examination of the contract terms surrounding the design
management process, which although unclear pointed to an extended design and consent programme with potentially
material adverse consequences for the construction programme" (p4}.
a) What was your understanding of that matter?
-t

I did not review these documents as I was not Involved In advising on these matters and cannot therefore comment.
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63. On 13 May 2008 the Council's Policy and Strategy Committee considered a report by the Council's Chief Executive
[CEC01246115]. The report advised that the estimated capital cost for phase 1a was now £512.2 mlllion. The report stated
that "Offsettlnn the Increase In cost is a ranae of nenotiated tmnrovements in favour of TIE and the COuncfl In order to
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-------·---reduce the risk of programme delays and minimise exposure to addltional cast pressures, as well as better contractual
positions".
a) To what extent were you involved In drafting the report to Committee? To what extent were TIE involved In drafting that
report?
I do not believe I was Involved in drafting or commenting on this report so cannot provide any clarificatfon.
b) What is your understanding of the statement noted above?
I am unable to provide any clarification.

c) Do you agree with it? If so, what do you consider were the improvements" and ~better contractual positions" that reduced
0

the risk of programme delays and minimised exposure to additional costs?
I have no comment as I was not adv1slng on this issue.
64. lnfraco contiact close took place on 14 and 15 May 2008, as part of which a number of contracts were signed, Including the
lnfraco contract [CEC00036952] and novation of the SOS contract to SSC.
By way of overview, what was your understanding of the following matters at contract close:
a) The extent to which detailed design was complete (and all necessary statutory approvals and consents had been
obtained), the extent to which these matters were outstanding and when the detalled design was likely to be completed
(and all approvals and consents obtained)?
This was a matter for tie and City Development Department to consider.
aspect of the project.

I cannot comment as I was not involved in this

b) The extent to which utilities diversions were complete, the extent to which these works were outstanding and when these
works were likely to be completed?
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This was a matter for tie eind City Development Department to consider.
aspect of the project.

I cannot comment as I was not Involved In this

I
I

c) The likely effect on the lnfraco works and contract (and the cost of the tram project) If the outstanding design (and
approvals and consents) and outstanding utilities diversion works were not completed within the anticipated tlme$cale?
This was a matter for tie and City Development Department to consider.
aspect of the project.

I cannot comment as I was not Involved ln this

d) The provision made In the risk allowance for the above matters?
This would have been a matter for tie, City Development and Finance to consider. I cannot comment as I was not involved
In this aspect of the project.
a) The concessions TIE had made to achieve financial close [CEC01031217]?
I was not involved in this aspect of the project and cannot therefore comment.
f)

To what extent did TIE discuss the above matters with CEC?

This would have been a matter for tie and senior Council offlclals to have consulted on. I cannot comment further as I was ·
not involved in any such discussions.
65. The pricing provisions of the lnfraco contract were set out in Schedule 4 [USB00000032).
a) What was your understanding of the extent to which the Construction Works Price of £238,607 ,664 was a fixed price?

I cannot comment as I was not involved In this aspect of the project.

b) What did you understand to be the main exclusions, provisional sums, assumptions and conditions?

.,

I cannot comment as I was not involved In this aspect of the oroiect.

I

c) In what circumstances did you consider that the prlce was likely to change?
J cannot comment as J was not involved In this aspect of the project.

66. In relation to the Value Engineering deductions shown in Appendix A of Schedule 4 of the lnfraco contract
[USB00000032J:
a) What was your understanding of what would happen If the VE savings were not achieved?

I was not involved In assessing Value Engineering opportunities or costs and cannot therefore comment.
b) What were your views as to whether the VE savings were flkely to be achieved?
I am unable to comment as I was not involved in assessing this nor would I have been qualjfjed to do so.
c) In the event, were these Value Engineering savings achieved (and, ff not, why not)?
I am unable to comment as I was not Involved in assessing this nor would l have been quat!fied to do so.

67. Schedule 4 of the lnfraco contract lUSB00000032] contained a number of Pricing Assumptions. At the tlme of lnfraco
contract close:
a) When did you first become aware of Schedule 4? What did you understand to be the purpose and effect of the Pricing
Assumptions?
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As detailed elsewhere, I was not Involved in reviewing the contract or related documentation and cannot therefore comment.
b) What did you consider were the main Pricing Assumptions that were likely to change and result In Notified Departures

and why?
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As detailed elsewhere, I was not involved in revfewinn the contract or related documentation and cannot therefore comment.
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c) Approximately how many Notified Departures did you consider were likely to arise?
I dld not consider this as I was not advising on this matter and cannot therefore comment.
d) What did you consider to be the llkely total value of the Notified Departures?
I did not consider this as I was not advising on this matter and nor would I have been qualified to do so.
comment.

r cannot therefore

e) To what extent were the above matterS discussed with CEC?

I am unable to comment as I do not recall being involved in any such discussions and nor was I advising on this matter.

68. Pricing Assumption 3.4 of Schedule 4 [USB00000032] dealt with design development.
a) What was your understanding of the meaning of that Pricing Assumption, including which party bore the risk that
development, or change, of design from the base date of 25 November 2007 would result In a contract change/Notified
Departure?
As detailed elsewhere, J was not Involved in reviewing the contract or related documentation. I cannot therefore comment
on the specifics of that pricing assumption or the risk transfer provisions.

69. Schedule 4 defined the ~Base Date Design Information" as "the design information drawings Issued to lnfraco up to and
including 251fl November 2007 #sted in Appendix H (o this Schedule Parl 4".
Appendix H of Schedule 4, however, did not list any drawings and, Instead, simply stated that the BODI was "All of the
Drawings available to lnfraco up to and Including 25fh November 2007".
a) Are you aware why Appendix Hof Schedule 4 did not list the drawings comprising the BODI?
No. I was not involved in reviewing the contract or associated documentation and cannot therefore comment.
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b) Did that cause any problems at a later stage (and, if so, what problems arose and how were they resolved)?

I

I am unable to comment but conceptually If Base Date Design Information was effectrve!y undefined or unclear then this :
would clearly be a significant practical risk issue.

70. As part of the lnfraco contract close, the SOS contract was novated from TIE to BSC.
a) What was your understanding in relation to who would be responsible for managing the design process after novatlon .
and for ensuring that all outstanding design and all outstanding statutory approvals and consents were
completed/obtained on time?

f cannot comment as I was not involved In reviewing the contract or related documentation and risks.

b) What responsibillty and powers, if any, did TIE retain after novation in relation to managing the design process and
ensuring that all outstanding design (and all outstanding statutory approvals and consents) was completed/obtained on
time?
I cannot comment as I was not involved In reviewing the contract or related documentation and risks.

c) Do you consider that any problems arose from the fact that (i) changes to, and completion of, design was prlmarllyunder
the control of BSC (as a result of nova1ion of the SOS contract to BSC) but (il) changes to design, or delay In completing
design, could give rise to a departure from one of the Pricing Assumptions In Schedule 4 of the lnfraco contract and,
therefore, give rise to a Notified Departure (leading to an increase In the cost of the project)? Was any consideration
given by CEC or TIE to that potential difficulty prior to SOS Novatlon?
I cannot comment as I was not Involved In reviewing the contract or related documentation and risks.

I

Between June 2008 and December 2008
71. On 25 September 2008 [CEC01057495 - note .. actual date Is 28 August 2008] Duncan Fraser sent yourself and other
CEC offlclals an email noting that it could be anticipated that TIE would have to engage on extensive compensation events
discussions with their contractors.
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a) When and how did you first become aware of the dispute between TIE and BSC?
I cannot recall. Tie was dealing with these matters with DLA and to my knowledge CEC legal input was not sought. Colin
Mackenzie responded to this email on 29 August 2008 [CEC01057495]
b) What were your views on the main matters In dispute?
Tie and DLA were dealing with this matter, so I am unable to comment.
c) What wem your views on the main causes of the dispute?
I was not Involved In this matter and cannot therefore comment. An email from around the same time (from Ysella Jago on
behalf of Gill Lindsay) on 2 Sept 2008 [CEC01055335] requested an update on tram matters I was involved with and it
appears from my response that around lhat time I was only working on the SRU agreement In respect of Trams.

72. The minutes of a meeting of the Legal Affairs Group on 27 October 2008 [CEC01166757) noted that there was a "point of
prinClp!e" between TIE and BBS in relation to the base date design Information.
a) What was your understanding of the ''point of principle" between TIE and BBS in relation to the base date design
information?
I was not at the meeting and do not recall being briefed on this or asked for any advice In this regard and cannot therefore
comment.
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73. A dlspute arose b-etween TIE and BBS prior to the planned commencement of works on Princes Street In February 2009.
By e-mail dated 26 February 2009 [CEC00858138] Alan Coyle attached a short note [CEC00858139] of some points to "set
the scene~ for a discussion on the Council's requirements from TIE relating to the contractual dispute. He considered there
was currently a "vacuum of knowledae" from the Council's oersnectlve,
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By e-mail dated 6 March 2009 [CEC01031402] Andrew Fitchle sent Ms Lindsay the parties' Position Papers in relat!on to
the Princes Street dispute.
In an e-malf dated 11 March 2009 [CEC00869667] Colin Mackenzie noted certain concerns.
By e-mail dated 12 March 2009 [DLA00002542] Chris Horsley, DLA, sent a paper to CEC, ~DLA Piper Response to CEC
Questions" [DLA00001357].

a)

When, and how, did you first become aware that there was a dispute between TIE and BSC In relation to the works
due to commence at Princes Street [CEC01057495]?

I cannot recalL but likely to have been around early March 2009. See for example the email from Afan Coyle to myself and
others dated 12 March 2009 [CEC00858455],
b)

What was your understanding of the nature of the dispute in relation to the works at Princes Street,. including why
SSC had refused to start work and the "root cause(s)" of the dispute?

The Princes Street matter was dealt with by tie, DLA and $9nlor CEC management. I do not recall being Involved with this
matter and cannot therefore provide any clarification.
c)

No.

Did you consider at that time that you/ other CEC officials had sufficient knowledge and understanding of the lnfraco
contract and the dispute in order to advise the Council (a) on Tl E's prospects of success in lhe Princes Street
dispute and (b) more, generally, whether the lnfraco contract was "sound" and nin all respects in the Council's best
Interests as client and funder"? If not, why was fndependent legal advice not sought at this stage?
I am not clear why Independent advice was not considered by those dealing with the matter at that stage.
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74.

The Report to Council dated 12 March 2009 [CEC02083751] appears to be the first report to the Council to refer to
contractual dtfficulties between TIE and BSC.
The Report noted that while works were due to start in Princes Street in February 2009, it had been apparent In the
preceding days that they might not start as lntended. The statement made by the Council at the time made reference to the
contractors wishing to Impose unacceptable conditions In order to start the works (however, these conditions are not
identified). In the reoort Tom Aitchison merely states that "members will ennreciate that I am restricted In what I can say
66
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whlfe commercially confidential negotiations are taking place". He states that TIE Is maintaining an approach to what was
agreed "after tough negotiation before the contract was signed".

a) The report stated that a "fixed price" contract had been entered into for the delivery of the tram project and that prior to
financial close TIE had agreed an addltlonal sum with BBS which had "cemented the risk a/location position" agreed by
the parties. What was your understanding of these matters? Did you still consider the contract to have been a fixed
price contract? Did your understanding In that regard change at any trme (and, if so, when and why)?
I am unable to comment as I was not advising on the contract or Its Interpretation.

75.

In an e-mail dated 7 April 2009 Colin Mackenzie made certain observations on the dispute between TIE and BBS

[CEC00900404].
a) What were your views on Mr Mackenzie's observations?
Colin's observations matched my note on matters at the time (sent to Colin Mackenzie at 11.34 on 7 April 2009).
b} What were the views of Gill Lindsay and other senior officers on the matters raised ln Colin Mackenzie's e-maH?
I do not recall being advised of the outcome or their views.

76.
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By e~mall dated 9 April 2009 {CEC00900404] yourself and conn Mackenzie prepared a report on the dispute between BBS
and TIE [CEC00900405]. The report noted that there were presently 350 Notified Departures in process. The disputes could
be grouped into a number of different categories, !ncludlng who had responsiblllty for design management and evolutlon.
BBS were taking the view that all changes to design were TIE's responslblflty. The report noted, 'The main problem here
stems from the fact that design was not complete at Financial C/osen.
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a) Do you have any comments on your report?
No. The only point I would hlghl!ght was that this appears to be the first 1ime that I became aware of the key Issue which
would later become aoparent. This relates to the differing views on which pam, was liable for ~nonnal desian develooment" .
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b) What were the views of Gill Lindsay and other senior officers on the matters set out in the report?

II

I cannot confirm as I do not recall receiving or being advised on their views.

77.

You emailed Andrew Fltch!e on 17 and 21 April 2004 [note - should read 2009] [CEC01033190] in order to ascertain what
the legal implications would be for tie of {i) curtailment of the ETN (Le. a shortened route): and (H) early cancellation of the
project as a whole.
a} What was the purpose of your emall?

As I recall, senior Council officers were looking at what strategic options were potentlally available to them.

I
I

b) Were you satisfied with the answer that you got [CEC00900763]?

Is this the correct document {CEC00900763]? A briefing note was received on 22 April 2009 from Chris Horsley at DLA
providing advice (CEC00857512 & CEC00857513 ].

ro.~

On 30 April 2600 the CoundfWere given aO update by th"e Directors of City Development and Finance that an agreement
had been entered Into Jn respect of the Princes Street dispute, to allow the works to be carried out on demonstrable cost.
The report noted that this represented no further risk transfer to the public sector. The Princes Street Agreement was signed
on 29 May 2009 [CEC00302099].
a) What Involvement, if any, did you or other council legal officers have In the negotiation and conclusion of the Princes
Street Supplemental Agreement [CEC0049156BJ[CEC00491569J[CEC00892743]?

-t
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s0

I do not recall being Involved in this matter. Again this would relate to amendment of the contractual terms which I was not
advl$ing on.

g
0
.......

b) What was your understanding of tenns and the purpose of the agreement [CEC00491570]?

0

:~
0

g:

I was not involved In the neootiatlon of this matter so cannot nrov/de any clarification.
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c) To what extent were elected members consutted before the agreement was officially signed?
I am unable to confinn as l was not involved in briefing elected members.
d) What was your understanding of udemonstrable cost" and whether that represented any further transfer of risk {or price
increase) to the public sector?
I was not involved in reviewing or advising on this aspect so am unable to provide any clarification.
e) Do you consider that Tie were open and transparent when reporting to the Council on the Princes Street dispute?
As I was not Involved In the detail of this matter I cannot comment on this.

79.

In late May -2009 TIE Instructed Senicir Counsel to advise on the interpretation of the lnfraco contract [CEC00901461]. A
consultat!on with Counsel 1ook place on 1 June following which Counsel Issued written advice ([CEC00901460] and

[CEC00901462]).
a) Did you, or any other Council legal officer, attend that consultation?

I did not attend and to my knowledge no other Council legal officer attended.
b) What was your understanding, following the advice of Senior Counsel, or Tl E's prospects of success in their dispute with
BBS?
J

do not recall as at the time I would not have been Involved in advising Otl the contractual tenns or related matters.

c) Were you concerned that advice from Senior Counsel had not been sought before the Princess Street agreement was
entered Into?
I was not involved in the Princes Street agreement matter so cannot comment.
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d) We understand that discussions took place between TIE and SSC In the second half of 200910 explore the possibility of
using the Princes Street Supplementary Agreement as the basis of a new, or supplementary, agreement In respect of the
remainder of the on-street works. What were your views on the proposal that a new agreement, based on the Princes
Street Agreement, be entered into for the remainder of the on·street works?
This would have been a matter for tie and DLA to review and make a recommendation to the Counctl. I do not recall this
matter but my email dated 10 December 2009 [CEC00473732] appears to deal with this Issue.

BO. Andrew Fitchie conflnned on 16 June 2009 [CEC00859649] that you were due to receive a report from Counsel on
supplementary questions later that week. You noted that it would be good to see the full opinion [CEC00859849)
a) Were you concerned that the Council were not being given the full story?
I cannot recall but from my email that would appear to have been my concern at the time.
81.

On 16 July 2009 [CEC00679401] [CEC00679402] you were sent all email from Andy Conw..iy enclosing a letter sent from
David Mackay to Dave Anderson stating "so much for the one team approach"
a) What were the difficulties In relations between CEC legal, City Development and Tie officla[s at this time?
I cannot comment In detail as I cannot fully recall, but I do recall tie being very protective of Information and preferring that
infonnat!on only be restricted to more senior CEC officials. The project was very much seen by tie as being theirs to own
and direct with as tlttle lntelference from the Council as possible.

82. A Hlghl!ght Report to the IPG on 27 July 2009[Cl::C00688908] included a table discussing what members should be advised
at the meeting of the Council on 20 August 2009. The table asked whether cost and delay should be reported and, if so, to
what extent (p3).
The table also noted TIE as admitting that 40~80o/o of changes and delay were down to them.
a) What were your views on these matters?
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I was not at the IPG.
decide upon.

As noted elsewhere, what to report to elected members was a matter for senior council officials

to

b) What were the IPG's views on, these matters?
I am unable to confirm. The Inquiry would have to ask the members of the JPG at the time.

83. On 16 November 2009 Mr Hunter, Adjudicator, Issued his decisions in respect of the Gogarbum Bridge [CEC00479432] and
Carrick Kn owe Bridge [CEC00479431) adjudications.
a) What were your views on the decision?
I do not recall reviewing these adjudications In any detail. They contained findings in relation to the detailed contractual
terms which I was not familiar with. Administration of the contract was a matter which tie and DLA were dealing with and
the Council was reliant on being kept Informed by tie and DLA on relevant matters and progress in this regard.
b) To what extent did you consider the decision favoured TIE or SSC (both in relation to whether there had been a change
and in relation to quantum)?
I cannot recall but tle was managing the adJudlcatlon matters and I do not believe that I would have been suitably
knowledgeable from a construction law perspective to fonn an opinion in this regard.

84.

By e-mail dated 10 December 2009 (CEC00473732] you foiwarded Alastair Maclean an e-mail you had sent Jim Inch, David
Ander'Son and Donald McGougan expressing concern about the Justification for entering Into further supplemental
agreements in relation to the lnfraco contract.
a} What were your concerns?
I cannot fully recall but my email appears to indicate that I was concerned about the concept of effectively paying BBS
twice for delivery of the same work which was assumed to have been originally contracted for. I was also concerned that
unless we clearly understood the underlying reasons for the issues, the Directors would not be able to properly advise
elected members as to whv 1he,, were seaklnr. new su"' .. temental arran,,ements.
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b) Did Alastair Maclean have any views at that time on the matters set out In your e-mail? What was done In response to
your email?
The email was sent to Alastalr Maclean for his information as he had only Just joined the Council as the new Head of Legal.
I dot recall whether or not he responded, but I did not expect him to.
I cannot confinn what was done. J was advised by Dave Anderson by email on 14 December 2009 [CEC00473865] that
my concerns were real and valid and that he was discussing the matter with tie.

85.

By email dated 24 December 2009 [CEC00451089] to Andy Conway; Alan Coyle; Ailie Wllson and Gill Lindsay you noted
the various options you saw available to TIE.
a) What In yot1r view was the preferred option at that time? Did this change and if so why?
There was no preferred option. As I noted, It appeared to me to be •a rock and a hard placeH. I was merely noting some of
the potential options available at a very high level.
b) What were your views on Alan Gayle's response of 5 January contained In this same email chain?
I do not recall.

86.

We understand that sometime in 2009 Colin Mackenzie changed post to head up the litigation Team and that while he was
stHJ involved in the tram project, he worked on It much less frequently.
a) Who took over Colin Mackenzie's responsibilities for the tram project and when?
I understood that Giii Lindsay had responslbllitles for tram matters up to her leaving In Summer 2010.

n

2010
87. On 4 January 201 OMr Wilson, Adjudicator, Issued his decision In respect of the Russell Road Retaining Wall Two adjudication
{CEC00034842]. The dispute concerned whether certain changes constituted Notified Departures and the value of each
change.
a) Did you see, or seek, these decisions?
Adjudications were being managed by DLA end tie at the time. I was passed the decision informally by Alan Coyle.
b) What were your views on the decision?
I did

not recall reviewing thls decision In detail as tie and DLA were leading on adjudications at the time.

c) To what extent did you consider the decision favoured TIE or BSC (both in relation to whether there had been a change

and In relaUon to quantum?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion in this regard.

88. By email dated 13 January 2010 [CEC00486962] Richard Jeffrey assured you that the team at TIE had been tasked with an
intensive piece of work over the next 8 weeks looking at a whole range of Issues Including the options outlined in your emall
of earlier that day. He stated that he would expect ttie FCL committee to be closely Involved with the progress of this work.
Gill Lindsay suggested that CEC legal and City Development were to be involved In the preparations for the meeting with the
FCL committee.
a) What was the role of the FCL committee?
I cannot recall but I believe It was similar to the LAG. It was, however, an informal group with no decision making powers.

89. On 14 January 2010, an opinion from Richard Keen QC on the Interpretation of the INFRACO contract [CEC00356397] was
given to TIE, In the cour-sa of dispute resolution.
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The opinion found that TIE did not take full and proper account of the wording which appeared in the last three lines of
paragraph 3.4 of Schedule 4 which provided, "for the avoidance of doubt, normal development and completion of designs
means the evolution of design through the stages of preJiminary to construction stage and excludes changes of design
principle, shape and form and outline specification."
The effect of this wording was that "Changes of design principle, shape and form and outline specification" constituted "notified
departures", entitling the contractor to seek further monies under section 3.2.1 of Schedule 4 of the contract.
The opinion was provided to the Solicitor to the Council and CEC legal officials on 12 Aprll 2010 [CEC00356396].
a) What were your views on these matters?
I do not recall having a partlcular vtew except one of general concern. I was effectively being provided with advice from
legal experts In construction as to the matters considered In the report. These views were also summarised in the report
by McGrigors which I had been sent in draft In March 2010.
b) The contractual dispute had, by this time, been ongoing for some time. Do you have any views on whether this opinion
ought to have been sought by TIE sooner? What other advice was procured by Tl E and did they make this readily
available to CEC legal [CEC00264717]?
I cannot confirm what advice was procured by tie and when. My recollectlon ls that tie was protective of information and
had to be constantly chased to provide relevant Information. Accordingly, the Council was never quite sure whether it had
the full picture at any given time. See, for example, Colin Mackenzie's email to Glll llndsay on 19 Feb 2008 referring to
tie's lack of transparency and being evasive [CEC01400919] and my email to Andy Conway on 17 March 2010
[CEC00482550].
c) Did you or other colleagues form a view, In light of that advice, of TIE's prospects of success (a) in challenging 1he
adjudication decisions and (b) more generally, In relatlon to their dispute with BBS?
As I recall, at this stage the Council was still very much rellant on tie providing advice and lnfom,ation in relation to the
disputes and the project generally. Tie were taking advice from DLA and McGrlgors (and various Counsel) in this regard.
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d) The decision not to challenge the adjudications. What were your views on this decision [CEC00242042]? Why was this
decision taken? Did TIE provide adequate reasoning for their decision not challenge adjudication decisions? In hindsight,
do you think that this was the correct decision?
I cannot confirm as I was not part of this decision-making process and do not consider that I had sufficient Information or
experience in this field to provide a finn view. The Counc!I was very reliant on tie and Its profess!onal advisers DLA and
McGrigors !n this regard. I had, however, queried the position as detailed in my email to Donald McGougan and Dave
Anderson on 16 March 2017 {CEC00462294J.
It Is however, worth noting that, although they were lnstructed by tie, the fact that McGr!gors (and senior Counsel) were
already Involved provided some comfort to the Council as there was a fresh perspective to provide an unbla.sed view.
e) Was any consideration given by CEC around that time to Instructing Its own legal advlce on the correct interpretation of
the lnfraco contract?
Yes, the Council did ask Dundas & Wilson to rev1ew the contract. I don't recall this being around these specific issues as
both DLA and McGrlgors were providing advice and the dispute issues were very much led by tie at the time.
90. Alastair Maclean sent you, Dave Anderson, Marshall Poulton, Alan Coyle and Donald McGougan an email on 15 January
2010 [CEC00473816] seeking to take stock.
a) What was discussed at this meeting and what was the outcome?
Unfortunately I cannot recall whether this meeting took place or whether it did but with only the Directors and Head of Legal
present.
91. You were copied in on an e-mail dated 21 January 2010 {CEC00473835] In which Alastalr Maclean advised that Tie/Cl::.C we
are being too reactive.

a) It would be helpful If you could explain the thinking behind Alastair Maclean's comments noted above and what was done
in response to these concerns? What were your views?
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The Inquiry would have to ask Alastair Maclean what he meant by this. What I took from it was that the Council should be
more proactive In dealing with both the project and tie. It was helpful to have this view from a senior Council officer who
was coming to the project afresh.
92. A highlight report to the Chief Executive's Internal PlannJng committee dated 17 February 201 O [TIE00896564] noted that

you would be meeting with Richard Jeffrey, Dave Anderson, Donald McGougan and Alan Coyle on a weekly basis to update
the Council on progress and matters arising.
a) What was discussed at these weekly meetings?
Unfortunately I am unable to recall.
b}

Do you feel that TIE offlclals were Uansparent at these meetings?

l cannot recall. However, as noted elsewhere, tie were in my experience generally reluctant to share full information,
particularly where Is was in tie's vrew likely to be perceived by others to reflect negatively upon tie or the project.

~ 1sYemall dated 26 Februa'ry 2010 [CEC00551306] yOu provided Richard Jeffrey with a report from Dundas and Wilson.
a) For what purpose was this report commissioned?
To have a legal finn acting for the Council independently review the matters Identified in the instruction letter. The Council
was seeking independent verlficatlon of tie's options underthe contract. See for example the email from Amanda Methven
to me dated 2 February 2010 [CEC00479797]. See also my ernail to GJJJ Lindsay dated 10 February 2010 which also sets
out the background to the review [CEC00480029],
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b) What were your views on the report and Its conclusions?
I had no reason to disagree with the report's conclusions. I summarised these ln an email to various senior Council officers

on 12 February2010 [CEC00475278].
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c) Did anything in the report cut across that in the report from McGrigors obtained by TIE on 17 February 2010
[CEC00034550], 5 March [CEC00482010] and 25 March [CEC00591754]?

l cannot recall. However, an email from Alastair Maclean noted that some additional points had been identified In his email
dated 16 March 2010.[CEC00452876]
d) What were the headline points of this advice?
These are as set out in the note and my email of 12 February2010 [CEC00475278J.

94. By letter dated 8 March 2010 [CEC00548728] Richard Walker of BBS wrote to CEC officials providing BBS's perspective of
the dispute, expressing concerns as to Tl E's interpretation of the contract and handling of the dispute and advising that it was
Ukely that addltlonal costs were in excess of £1 oom.
Alastair Maclean gave his views in e-malls dated 16 March and 12 April 201

o [CEC0045235BJ and [CEC00235430].

a) What was your view, at this time, on the matters In Mr Walker's letter of 8 March 2010, includlng the extent to which the
lnfraco contract was truly a "fixed price" contract?

I cannot recall my view at the time but as l had not advised on the contract terms I would have been unlikely to have a view
on this issue.
b) Did you discuss these matters with other Councll officers and/or with 1ndlvldual$ from TJE and, If so, what was discussed

and with whom?
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I cannot recall.
c) What were your views on the advice provided by Alastair Maclean to Tom Altch[son on 16 March [CEC00452358]?
I had no reason to disagree with the advice at the time. Dave Anderson had also previously commented on the letter [see
CEC00473970l
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95. Adjudication decisions were issued (1) on 18 May 2010 (by Mr Hunter, re Tower Bridge) [CEC00373726] and
[CEC00325BB5], (2) on 24 May 2010 (by TG Coutts QC, re Section ?A-Track Drainage) [TIE00231893] and (3) on 4 June

and 16 July 2010 (by R Howie QC, re Delays Resulting from Incomplete MUDFA Works) [CEC00375600] and
[CEC00310163].
a) Did you see, or seek, these decisions?
I believe 1hat the Council eventually received copies of all adjudication decisions.
b) What were your views on these decisions?

I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion In this regard.
c) To what extent did you consider that the decisions favoured TIE or BSC (both in relation to whether there had been a
change and in relat!on to quantum)?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion in this regard.
96. By email to Alastair Maclean on 8 April 2010 discussing the council's response to the letter from Richard Walker
[CEC00257052][CEC00257053] you noted that on the finance front, your instinct was that tactlcally BBS were stalling to
allow Tie/ the council to run out of funds.
a) Please explain your comments in this regard?
I cannot fully recall, but reading my email again now I think I was concerned that It was the Council which was likely to suffer
most from any delays in that if tie were to keep BSC working then in practical terms tie would need to keep paying them. If
BSC kept putting matters into adjudication, eventually through thls attritional battle tie and the Council may run out of funds.
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To a degree this also accords with Richard Jeffrey's comments In ICEC00013441] on point 5 re "strategic endurance" being
a greater risk to tie and CEC than to SSC.
97. By emall dated 19 Aprll 2010 Richard Jeffrey [rRS00010706] wrote to party leaders (namely Jenny Dawe, Ian Whyte, Steve

Cardownie, Andrew Burns, and Steve Burgess) setting out TIE's position on the main matters In dispute.
Mr Jeffrey noted that ~there Is disagreement over what is or Is not included in the original 'fixed price' contract" and BBS are
"refusing to get on with the works In an attempt to coerce us into agreeing to change the form of contract onto a 'cost plus'
contract". He would not allow the city to be uheld to ransom".
In relation to the adjudication decisions Mr Jeff,ey noted, "It Is true that we did not get all the results at adjudication we would
have llked, howeve,, it ls also true that the results do not support BB's extreme view of their entitlements either. I would Ilka
to be able to fully brief you on these adjudications, but they are confidential under the contract and to do so would put tie In
breach of contract".
a} What were your views on the a-mall? Did you agree with the views expressed In the email?

l cannot recall. It was clearly Richard Jeffrey's view at the time and he had access to far more detailed information In relation
to the status of the project than J did.
b) What were your views on the assertion that members could not be "fully briefed" on the adjudication decisions because

they were confidential and to do so would put TIE in breach of contract? Were members provided with the adjudication
decfsions? Did you regard that position as satisfactory? To what extent did that affect the ability of Council members, to
take informed decisions In relation to the tram project? Why did CEC official$ ultimately recommend that tie not disclose
the adjudication decisions to members [CEC00242585] [CEC00012776] [CEC00013039]?

I do not recall considering the issue of release of adjudication decisions to elected membef$ at the time. I do not believe
that I would have agreed at the time that elected members could not get access to 1hls infonnation or be fully briefed on It.
Certainly some elected members did have access (eg Gordon Mackenzie).
Note that the question ~why did CEC officials ultimately recommend that tie not disclose the adjudication decisions to
members?" Is not fully on noJnt. It was recommended that the decisions not be released more widely into the public domain
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as this could be a breach of contractual tenns as well as prejudice tie's and ultimately the Councll's Interests. This ls entirely

different to not being made available to elected members who may wish to see them. In [CEC00242585] 1reference release
~;nto the public domainn as being the issue of concern.

lt appears that there was also a desire by SSC at one stage to make the adjudication decisions public. As noted in my
email [CEC00012776], this was a very complex matter and there were clearly different views from both tie and BSC over
who had "won". Bringing the matter in the public domain would in my view have simply increased the pressure and focus on
the Council and tie, to BSC's commercial benefit. I was also concerned that agreeing to release could prejudice the Council's
ability to maintain exemptions under Freedom of Information legislation [See CECOOG90702 and CEC00478589 In this
regaru].

98. By e-mails dated 22 May 2010, 30 April 2010, you sent an e-mail to Alastair Maclean regarding Ms Lindsay's Involvement
with the tram project [CEC00242406][CEC00242287].
a) Please explaln your views as set out In these emails?

ft was my understanding that GUI Lindsay was retiring around August 2010. My understanding was that she was given
responsibility for the Tram Project for the period between Alastair Maclean being appointed (December 2009) and Summer
2010 when she was leaving.
I cannot fully recall but my email indicates that my concern was that I was effectively briefing two masters and couldn't easlly
keep track of all the Information or easily get guidance. Given the ongoing difficulties, I preferred to have a clear line of
reporting to someone who was likely still be In post after Summer 2010. It is al$o fair to say that I felt more certain that
Alastair Maclean would listen to, act upon or challenge my views or concerns.
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It also appears that from an small dated 26 April 2010 from Dave Anderson to Tom Aitchison that a revised IPG was to be
put in place.
This was not to indude Gill Lindsay so that will no doubt also have influenced my views at the time
[CEC00257299].

......

b) You forwarded this email to Alastair Maclean on 12 November 2010 to provide him with "a flavour" [CEC00013273],
Please can you confinn what you felt this email illustrated?
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As I recall Alastalr Maclean was very surprised that the Council had not had an independent review of the contract canied
out prior to signing In 2008. He queried what had been done !n this regard. I had sent this email to him as an indication of
the very clear views expressed at the time by both Colin Mackenzie and myself that an Independent view should be sought
but that this option had been ruled out.

o) We understand that Giii Lindsay left the employment of CEC around August 2010. Are you aware of when and why Ms
Lindsay left CEC's employment?
Giii Lindsay's role as Head of Legal was combined with that of the Councll Secretary in 2009. From memory Giii Lindsay
had decided not to apply for the role and Mr Maclean was appointed through the competitive Interview process.

99. On 24 May 2010 IG Coutts QC Issued his decision In respect of section 7A~Track Drainage) [TIE00231893J
a) Did you see, or seek. these decisions?
I believe that the Council eventually saw all the adjudication decisions.

b) What were your views on the decision?
I cannot recall but tie was managing the adjudication matters and l woufd not have been suitably knowledgeable from a
construction law perspective to fonn an opinion in this regard.
c) To what extent did you consider the decision favoured 'flE or BSC (both in relatfon to whether there had been a change
and in relation to quantum?
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I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction raw perspective to form an opinion in this regard.

100 On the 26th of May 2010 [CEC00442574] you made changes to the Council Report dated 24 June 2010.
a) Do you consider that the report provided elected members wtth a clear picture of matters as they stood at that time?
My comments would have been made to lnfonn the report based on my state or knowledge at the time and Alan Coyle and
I appear to have been collating wider comments. It would have been for the Directors to take a final decision as to what
should be highlighted to elected members In that report, which would have been particularly sensitive during the dispute.
101 By e-mail dated 11 June 2010 [CEC00336394] Richard Jeffrey advised Andrew Fitchie that you had had a discussion with
Alastair Maclean and that, amongst other things, yau wished a CEC legal person embedded In the Carlisle negotiating team
when detailed legal negotiations took place, it being reported that you were of the view that If CEC legal had been more
heavily involved flrstt!me round "we wouldn't be In the mess we are In now".
a) What discussions did you have with Mr Maclean around that time in relation to these matters? What were your views on
these matters?
I cannot recall this in any detail. However, I think both Alastair and I were keen that CEC Legal (with appropriate Independent
external support) were more involved moving forward. This would ensure that we were receiving information directly rather
than through any filter. My reference to CEC Legal not being involved or!ginally references the fact that I, and most likely
Colln Mackenzie, were not reviewing the contractual terms and related documents at the time.
102 By eMmall dated 2 July 2010 you set out the consequences of TIE serving a notice on BBS under section 90.1.2 of the
lnfraco contract in respect of lnfraco's alleged default [CEC00242631]
(see also (i) Richard Jeffrey's eMmails in August 2010 advising that the first (of several planned) Remedial Termination
Notices under section 90.1.2 of the lnfraco contract and an Underperformance Warning Notice under section 56.7
[CEC00242889] had been issued and (Ii) your draft e-mail dated 12 August 2010 [CEC00013658] no1ing that CEC had not
"preMapproved" the serving by TIE of these notices but would require !ts own independent legal advice on the strength of
Tl E's case to terminate).
a) What did you understand to be the outcome of project Carlisle and how did this effect TIE's resolve to issue a Project
Notice 90.1.2 letter?
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I cannot recall.
b) Did CEC seek Independent legal advice on whether remedial termination notlce6 should be served (and, if not, why
not)?
I do not believe so as the Council was reliant upon ~e taking advice and leading on this matter as the contracting party.
Much of what was being suggested depended on the factual matrix which only tie and their advisers could really establish.
Per my email [CEC00013658], it was up to tie to examine all the facts and decide how to proceed, but the Council was
keeping a watching eye on matters and would expect tie to fully explain and back up their proposed plans with legal
confirmations as required. The fact that the Council perceived that Richard Keen QC and McGrigors were Involved
provided some level of comfort but my concerns re reliance on tie were set out in the email. As Richard Jeffrey also set out
In this email chain[CEC00242631], tie appeared concerned about too much CEC Legal overslghVinput. The council did,
however, seek Independent legal advice with regard to the issue of termination from Nicholas Dennys QC. See the draft
instruction letter dated 1 November 2010 at [CEC00012940 & CEC00012941 ], in particular sections 2.6-2.9 which sets out
the practical position from the Councll's perspective.
c) Why were you of the view, as noted In your e-mail of 2 July 2010 that the duty of care owed by DlA to CEC as ·virtually
worthless~?
My comment about it being "worthless" related to Its effectiveness as atl independent ~check and balanceH to spec!flcally look
after the Council's interests independent to those of tie. In effect DLA were asked to "mark their own homework" and the
Council was taking it on trust that tie had appropriately instructed DLA In this regard. It was my strongly held view that the
Council should have had an independent legal review of the contract and associated documentation canied out in advance
of signing.
103 On 4 June and 16 July 2010 R Howle QC Issued his decisions in rela1ion to Delays Resulting from Incomplete MUDFA
Worl<s) [CEC00375600J and [CEC00310163J.
a) Did you see, or seek, these decisions?
I believe that the Council eventual!v saw all the adludlcation decisions.
83

b} What were your views on the decision?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to fonn an opinion ln this reg:;trci.
c) To what extent did you consider the decision favoured TIE or BSC (both In relation to whether there had been a change
and in relation to quantum?

I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion In this regard.

104 By e-mail dated 1 August 2010 (note - actually 8 January 2010) [CEC00473789] you sent Alastair Maclean a document,
'Tram-Potted History' [CEC00473790).
Your a-mall noted "dissemination of the actual history here could cause serious problems and we deftnltely don't want to set
hares running ... be very careful what Info you impart to the politicians as the Directors and TIE have kept them on a restricted
Info flow".
a} What were the main points you sought to make to Mr Maclean In that document?
The email and attached note were intended as an information update for the new Head of Legal who had Joined the Council
a few weeks previously. Alastalr Maclean had been asked to meet with a senior politician to discuss the ptoject and had
requested a briefing in advance of this. The note was intended as a brief and dlgestible summary of a very complex project
and it contained my perceptions of the history of the project as well as an update on recent events. My covering em all noted
that the vlews on the history may differ depending upon who you spoke to.
The note itself Is self-explanatory but it should be clarified that the note reflected my knowledge at the time of dtafting as
opposed to knowledge held at the time of the events described in the note.
b) It would be helpful if you could explain your comment noted above?
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udlssemlnatian of the actual history here could cause serious problems and we definitely don't want to set hares running''
Whilst I had no way of knowing what had In fact been Intimated to elected members by tie or senior Council officers (as I was
not Involved In any such briefings), I considered that it was likely that some or all of the elected members would not be aware
of some of the information in my note. I therefore wanted to ensure that Mr Maclean was aware that providing Information
from the note to one elected member based on my perceptions of the project's history could cause issues if It was not flrat
verified and then shared only through the agreed channels, I simply wanted to ensure that Mr Maclean understood the
sensitivities given the ongoing dispute and differing po!Jtlcal views on the project.

"be very careful what Info you Impart to the pof/tlclans as the Directors and TIE have kept them on a restricted Info flow'
The comment relating to the "restricted Info flovil' related solely to the route of the provision of Information being through a
consistent channel. It was imperative that relevant political groups were given the same information at the same 1fme. This
was to help protect tie's commercial posi1lon.
The "restriction" did not refer to any qualltatlve or quantitative aspects as I would not have either commented on, or indeed
had any Influence, in this regard. Byway of example, an email from a month earlier from me to the Directors [CEC00473732]
noted "/ do believe that we need a formal communication as to the reasons the existing contract do not work so that we are
better able to inform Members when the time comes as to why the supplementals are needed In the first place",
c) Why (and by whom) had members been kept on a restricted Information flow?
Contextually the email was seni at the height of the commercial dispute bemeen the parties and the ooalltlon was spilt on
the Issue of trams. It was my perception that both tie and the Directors of the Council wished to keep a cohesive approach
and ensure that relevant elected members received accurate lnfonnation at the same time through a consistent channel,
which I understood at the time to be via Group Leader briefings. This was to protect as far as possfble tie's commerclal
position and minimise leaks and speculation during a very Intense period of the dispute. I am unable to confirm whether
such briefings were In any way ~restricted~ from a quantitative or qualitatlve perspective as I was not Involved with these.
Press reports were a source of concern during the proJect, particularly during the dispute. By way of example, this article
from 1O days later shows how the press were using Information gleaned from sources. Hence why I perceived that senior
Council officers and those at tie wished to ensure consistencv In how information was beinn shared.
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htto:/lwww.scotsman.com/news/re12orts-say-disQute-with-tram-con!ractors-will-QLISh-bi! 1-Qast-163-600m-1-1228529
[WED00000173]
This article appeared to follow articles in the Herald on 16 and 17 January 2010 which were sent by Stewart McGarrity to

Alan Coyle on 18 January 2010 [CEC00479289, CEC00479290 & CEC00479291).
A note was also sent by Donald McGougan on 7 June 2010 In relation to an article !n the Herald [CEC00238912 &

CEC00238913J.
As an aside, In early 2011 leaks of confidential information were such a concern (see, for example, the email sent by Sue
Bruce on 17 March 2011 (WED00000172]) that staff working on the project and potentially also Councillors were asked to
sign confidentiality agreements in order to access information [see WED00000170 and WED00000171].
d) Did that comment apply to events, both before and after lnfraco Financial Close?
My note purely reflected the position at that time, which was at the height of the contractual issues. I cannot comment about
what happened previously as I was not Involved in any such briefings.
e) Did you have any concerns, at any time, as to whether members of the Council had been, and were being, kept fully
Informed In relation to the tram project?
I had concerns (Including the discussion I had with Colin Mackenzie about approaching the Monitoring Officer noted above
in the response to Question 19) but it was not my role to decide upon what to advise elected members and I dld in fact have
no knowledge of what had been intimated to them. Such decisions and the timing and content of Group Leader and other
polltical briefings were for senior Council management to decide upon and deliver as they were best placed to do so.

105 On 19 August 2010, In the context of an email about the governance of the project [CEC00012371] you noted that despite
repeated requests DLA had not provided their final views on the validity of the structure from a legal perspective.
a) What were your views on DLA on that matter? We note simllar concerns expressed in your email date 13 October 2010

[CEC00012732lrCEC000127371r CEC0004169n.
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The governance issues referred to related to the overall TEUTlEILoth!an Buses governance structure which was to be put in
place to deal with tram and bus operations. We were still awaiting confirmation from DLA that it worked from all relevant
perspectives. DLA had yet to provide the assurances that the proposed structure was legally compliant despite being chased
for it. In my view, given the ongoing dispute, the uPhase 2" re~structuring proposals were premature.

106 On 20 August 201 0 CEC officials {including yourseH) met with TIE representatives to consider TIE's Project Carlisle Counter
Offer. A record of the meeting [CEC00032056J noted a range of costs of between £539m-£588m for the Airport to St Andrew
Square and a range of between £75m-£100m from St Andrew Square to Newhaven, giving a total range of costs, from the
Airport to Newhaven, of £614m-£693m.
It was noted that this was essentially a re-pricing exercise for the completed design (which was thought to be approximately
90°/0 complete) with the intention of giving TIE certainty and that all of the pricing assumptions in Schedule 4 of the INFRACO
contract would no longer exist.
a) What were you views on these matters?
I cannot fully recall. Whilst Carol Campbell and 1 attended the meeting, the Carlisle proposals were being fed and controlled
by tle. The project was still veiy much seen as being tie's responsibility and accordingly tie would require to carry out analysis
and make formal recommendations in a report to the Councll which would then have to be fully scrutinised, Including from a
legal and financial perspective. As an initial view, the main concern would have been that this was well above the available
budget.

107 Following a meeting between TIE and CEC officials you sat out, by e-ma!I dated 27 August 201 O [CEC00013747J the
information required by CEC to Inform their decision making.
Richard Jeffrey fotwarded your e-mail to Andrew Fltchle, noting "I have explained to Dave Anderson that I consider this
mall unhelpful and symptomatic of the CEC input Jacking focus" [CEC00098050].
a) What are your.views on the comment by Richard Jeffrey noted above?
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My view is that this was symptomatic of tie's consistent approach towards CEC Legal throughout the project. lt appeared
to me that there was a desire to minimise or avoid CEC Legal Input on any matter which tie did not either see as a priority
or wish to have scrutinised. This made it exceedingly dlfflcult to advise senior Council officers as you could not easily get
respcnses to the questions you were asking and were also never convinced you had the full picture at any given time.

108 On 31 August 2010 [CEC00002041] [CEC00002042J you c!rculated a risk matrix to assist CEC officers to assess the most
viable option for the project. It set out the pro's and cons of cancelling, continuing or postponing the project.
a) What were your views on these matters?
They were as set out in the note, the first draft of which had been commented on by others In advance of this circulation
email. I had attempted to combine the potentlal options into an easily digestible form so that senior Council offlclals could
assess matters and take relevant decisions. It was based on my knowledge at the tlme and would likely not have been a full
picture of air possible Information.

109 On 17 September 201 O BSC sent TIE a letter that stated that TIE served remedial termination notices without being referred
to dispute resolution first and were therefore lnvafld (see [CEC00012621] [CEC00044541], [CEC00044540],
[CEC00044543], [CEC00044544] and [CEC00044545]).
a) What were your views on TIE's tactic of serving RTN's?
This was the strategy employed by, and led by, tie as advised by multiple professional advisers. Until we had an Independent
legal review carried out, the Councll did not have a fully Informed view on the tactics being employed by tle. As noted In
[CEC00242631], tie were keen that the Council not seek to do tie's Job for them.
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Shepherd and Wedderburn were instructed to petform an independent view of the validity of the RTNs and grounds for

termination [CEC00012498] [CEC00135311],
b) Do you consider that CEC were provided with sufficient information to understand the extent to which there was an
evidential basis for each of the alleged lnfraco defaults, in order to form their own view of the validity of the RTNs and
arounds for termination [CEC00135312] rcEC000128211? Note~ these two references appear to be the same document
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I unable to comment as I cannot recall. However, I do recall that it later transpired that tie were seeking to serve notices
without first establishing the full factual matrix of their cases (see concerns raised ln eg [WED00000168]).

110 On 22 September 2010 Mr Porter, Adjudicator, issued his decision in relation to Depot Access Bridge S32 [BFB00053391].
a) Did you see, or seek, these decisions?
l believe that the Council eventually saw all the adjudication decisions.
b) What were your views on the decision?

I cannot recall but tie was managing the adjudication mattem and I would not have been suitably knowledgeable from a
constructlon law perspective to form an opinion in this regard.
c) To what extent did you consider the decision favoured TIE or BSC (both In relation to whether there had been a change
and in relatfon to quantum?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion in this regard.

111 By email to Alastair Maclean dated 25 [note - actually 26] September 2010 [CEC00012450] you wondered whether Andrew
Fi1chie wanted to meet with yourself and Alastair Maclean In an attempt to try to flush out whether you were about to
recommend his exit after the advice received to date appeared to be less than Impressive.
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a) What were your views on the performance of DLA and Mr Fitchie?
It would not be appropriate for me to comment on Mr Fltchle's technical expertise or capabllity. It was, however, inevitable
that at some stage an independent review of the contract teITT1s would eventually be required and, to a degree, this had
already occurred with McGrigors and Counsel being instructed by tie in addition to DLA.
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rt was, however, apparent to me at the time that Mr Fitchle could only see his interpretatlon of what he had been Involved in
drafting and/or negotiating. There was also the question of conflict to consider. If there was a fault with the drafting or advice
it would not be sensible for the same legal flnn to be reviewing it. It was possible that Mr Fitchle was concerned that any
such independent review may potentially cause him and DLA issues and this may have potentially Influenced any advice
given by him in relation to tie's legal options.

112 By email dated 13 October 2010 [CEC00012760] Alastair Maclean noted with Donald McGougan that in his view the
special planning forum was for CEC and not TIE and TIE should not take control.
a) What were your views?
I had no reason to disagree with this view.

113 By joint report to Councll on 14 October 2010 [CEC02083124] Donald McGougan and David Anderson provided a refreshed

.-:i

Business Case for the tram project, focussing on a line from Edinburgh Airport to St Andrew Square, with a high degree of
certainty ot cost and programme certainty.
The report noted that the contingency planning work undertaken by the Council and TIE had identified funding options
which could address project costs of up to £600m. 11 was stated, "Due to the current uncertainty of contractual negotiations,
it is not possible to provide an update at this time on the ultimate capita! costs of the project" (para 3.1 ).
It was noted that "The overall outcome of the DRPs, in terms of legal principles, remains finely balanced and subject to debate
between the parties" (para 2.50)
The report put foiward temiinat!on of the contract as one option. It was noted that extensive legal advice had been taken and
continued to be taken.
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The report did not, however, give an Indication of the likely cost, or range of costs, of the different options with the Project
Carlisle offers and counter offers, for example, not being referred to.
a) Did you have any input Into drafting that report?
Legal commented on this report In early October 2010. For example see emails from me to Alan Coyle and Carol Campbell
on 5 and 6 October 2010 with comments IWED00000174, CEC00035980 and WED00000175l. I also sent an email on 6
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October advising that the DRP parts were to be removed from the public report as it was decided that release of the DRP
infonnation Into the public domain could breach confidentiality [see CEC00017848 following advice ln WE000000174].
b) We understand that on this occasion Councillors were unhappy w1th the level of detail provided and required a more
detailed update of the Business Case. On what matters did members wish to receive more information and was sufficient
lnformatfon provided?

I am unable to confirm.
c) Did the statement that the outcome of the DRPs remained ''finely balanced" accord with your understanding at that 1ime?
What legal advice was provided to elected members In relation to the contractual disputes? To what extent, I( at all, was
the legal advice that had been obtained by the Councll and/or TIE made available made available as well as readily
accessible and understandable?
At this stage the Council did not have a full understanding of the DRP position; only tie's views on it. I am unable to confinn
what legal advice was made avaHable to elected members in relation to the contractual disputes as I would not have been
Involved In briefing them on such matters.
If the adjudication decisions and legal advice were not provided and/or made available to members, to what extent did that
affect the ability of members to come to informed decisions in relation to the tram project?
The decision as to what advice or infonnaUon was made available to elected members was one for senior Council officers to
take.
114 By email dated 29 October 201 O [CEC00018575] you requ8sfed that Tl E provide their views c:in the adjudication decisions.
a) Why did you make this request?
I cannot fully recall but It appears from the email that Donald Anderson had approached Tom Aitchison to advise that tie
was not providing an accurate picture of the adjudications position to the Council. Tom Aitchison had therefore asked that
this be checked. Tie provided their summary on 9 November 2010 [CEC00006489 & CEC00006490 ].
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It was certainly my perception that tie's presentation of adjudication decisions could perhaps be biased. The Council
therefore asked Shepherd & Wedderburn to do a comparison between tie's commentary and the actual decisions In
November 2010 which found that "Our overall impression Is that whilst not Inaccurate the commentary conveyed
surprisingly little hard Information~.
Myflnal report on the adjudications issue following receiving advice from Shepherd & Wedderburn was sent on 9

December 2010 [CEC02082694].
b} What was TIE's response?
I cannot recall.

115 Bye-mail dated 3 November 2010 [CEC00012969] Alfstalr Maclean requested that advice be sought from Shepherd and
Wedderburn on a "novatlon Issue". It was noted that "TIE/DLA are Jnsisfjng that it is all ok which is an unacceptable position
bearing in mind the vet}' clear conflict DLA has arising from the significant defects arising from their drafting of the minute of
variation':
a) Do you recall what this matter related to? (see e.g. Alastair Richards' e-mail dated 1 November 2010 [TIE00697415]

with attached paper [TIE00697416J).
I cannot fully recall this but l think it related to tie's perception that the contractual Issues to date were with Biifinger and
Siemens (tram and systems Infrastructure) as opposed to with CAF (tram supply and maintenance). I recall that there was
talk of a possible novation back out of the consortium of CAF, the trams and the relevant tram supply and maintenance
arrangements. I cannot recall the exact Issue, but 1hera is reference to it in section 4 of the IPG report dated 1 December

2010 [CEC00013539].
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116 On 4 November 2010 [CEC00012984], Alastalr Maclean noted that CEC had been working on the assumption that TIE would
be providing them with the full legal analysis by DLA together with the opinion of Richard Keen by Friday 19 November. This
was to enable CEC to have their own independent analysis of TIE's position by CEC's QC and that McGrigors had been
appointed to lead that work stream in place of DLA. You noted [I think this should refer to [CEC0001304B] here] that TIE had
since confirmed that this would not be available until a 30 November, leaving a very small window for CEC to gain their own
lndeoendent analvsls of tie's nosftion .
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a) What were your views on this matter?
4 December

I sent a draft email to Alastair Maclean and Caro! Campbell on 4 December at 13.02 [WE000000176]. This was amE;'lnded
and sent by Alastair Maclean that same day [CEC00012984]. Alastair Maclean sent a follow up to the Directors
[CEC00013048].
117 An e-mail dated 13 November 2010 by AM (CEC00013289J attached a paper setting out certain concerns
[CEC00013290], including not11'!9 that "TIE-had continued to.use DLA as its advisors In relc;Jtion to thf;f potential termination,
but following adverse comment from· C£C TIE have engaged McGrigors'' (para 2.5) and i.a$ you are a.ware (and as we have
seen from some of the adjudications to date) I have real concerns as to the quality of the factual Information coming from
T/IE"(para 7.3).

An e~mall dated 15 November 2010 from AM 10 Jiin Inth [CEC00013308] noted that a consultation had taken place with
TIE's QC and AM stated "0/Je thing I can say at this stage is that-/ am more .sure (rather than less) that my concerns of last
week are real".

In e-mails dated 22 and 30 November 2010 Mr Maclean expressed certain concerns about TIE and the legal advice received
by TIE [CEC00013411] and [CEC00014282] (see also [CEC00012450]).

In an e-mail dated 30 November 2010 [CEC00013550] you not~d your personal view on the perfonnance Of TIE and DLA.
In an e-matl dated 24 Novembl;!r io1 O to Mr Maclean [CEC00013441], Richard Jeffrey stated, "If the council has lost
«>nfidence In TIE, the'n exercise your prerogative to remove TIE from the equation".
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a) What Were your views on these mattera?
The Issues were cfear1y set out In these documents. I have nothing further to add.
118 On 16 November 2010 Richard Jeffrey advised Alastair Maclean of certain serious concerns he had In relation to events at
the time the lnfraco contract was entered Into. On 17 November 2010 (CEC00013342] Mr Maclean produced a Note setting

out Mr Jeffrey's concerns .
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a) Were you aware of Mr Jeffrey's concerns?
l do not recall being aware of the concerns as set out In the note at the time. I only recall being aware of Andrew Fltchie
receiving a bonus based on press reports at the time [CECD0039997].
b} If so, what were your views?
This is the first time I have seen this document and it raises very concerning allegat!ons.
c) What was done in response to Mr Jeffrey's concerns?

J cannot confirm as I was not Involved In dealing with this matter.

119 On 22 November 2010 [TIE00304261] Richard Jeffrey shared a draft correspondence to then Chief Executive of the council.
a) What were your views on the matters expressed therein?
The email was not sent to me so I am unable to comment.
b) He noted that CEC expected to direct the strategy for the mediation and that if CEC wished to take control of the project,
or any aspect of it, then he would like this to be formally communicated to the board. Did CEC or TIE ultlmately direct the
strategy for the mediation and to what extent were members of CEC legal Involved?

J was not sent this emall but I believe that ultimately CEC directed the decision to go to mediation.
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Alastair Maclean attended the mediation for CEC Legal. I did not attend.

120 In addition to forwarding Alastatr Maclean an e-m.all Colin Mackenzie had sent Gill Lindsay on 15 August 2007 expressing
certain concems{CEC00013273] (as discussed earlier), on 12 November 2010, you sent Alastair Maclean a risk register
that DLA had produced (and Gill Lindsay had requested) prior to lnfraco contract close [CEC00013266] [CEC00013267].
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a) Why did you send Mr Maclean the risk register?

I had sent it on to Mr Maclean as It was unclear why I was being sent this matrix at this time by tie. That same day J asked
Susan Clark why she had sent it through as It appeared to me to have come entirely out of the blue [CEC00013268].
b) What were your views on the risk register noted above including, In particular, whether rt adequately covered the risks
that materialised?
The risk registers and their appropriateness and completeness were matters to be agreed between GUI Lindsay and DLA at
the time of contract signature. I am unable provide any further clarlficat!on on this.

121 On 26 November 2010 Lord Deivaird issued his decision in relation to Landfill Tax [BFB00053475J.
a) Did you see, or seek, these decisions?
I believe that the Council did eventually receive all adjudications.
b) What were your views on the decision?
I cannot recall reviewing it but tie was managing the adjudication matters and I would not have been suitably knowledgeable
from a construction law perspective to fonn an opinion In this regard.
c) To what extent did you consider the decision favoured TIE or BSC (both in relation to whether there had been a change
and In relation to quantum?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law pernpectlve to form an opinion In this regard.

122 By letter dated 6 December 201 O [TIE00668156] AM advised Richard Jeffrey that following a meeting that day with Tom
Aitchison and Donald McGougan, CEC's preferred strategy (for commercial reasons) was to move to mediation on a shortterm basis, ideallv with a view to both sides ''wa!kina awav'' from the lnfraco contract.
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a} What were your views?
I did

not have a view at the time as it was not my decision to make.

123 On 15 December 2010 R Howie QC Issued his decision in re!atfon to Approval of Sub-Contract Terms [BFB00053482J
a) Did you see, or seek, these decisions?
I believe that the Council did eventually receive all adjudications.

b) What were your views on the decision?
I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a

construction law perspective to fonn an opinion in this regard.
c) To what extent did you consider the decision favoured TIE or BSC (both In relation to whether there had been a change
and In relation to quantum?

I cannot recall but tie was managing the adjudication matters and I would not have been suitably knowledgeable from a
construction law perspective to form an opinion In this regard.

124 On 16 December 2010 Tom Aitchison provided the Councll with an update on the refreshed Business case
[CEC01891570].
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The report noted that a line from the Airport to St Andrew Square was capable of being delivered within the current funding
commitment of £545m.
At the meeting an amendment was passed by memOers to request a review of the business case by a specialist public
transport consultancy that had no previous involvement with the Edinburgh tram project (see Minutes, [CEC02083128],

p22).
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----------o>-----------------------------~--------a) Did you have any input Into drafting the report to Council?
J

cannot recall but my emails Indicate that I made only a very minor comment.

b) Why did members wish an Independent review by a specialist consultancy with no previous involvement with the tram
project?
I am unable to confirm.

2011
125 The Highlight Report for the meeting of the IPG on 21 January 2011 [CEC01715625] no1ed that both Nicholas Dennys QC
(Instructed by CEC) and Richard Keen QC (instructed by TIE) had advised that the best option was to seek to enforce the
contract until grounds of termination could be established as a result of a failure to perfonn the works, which option would also
place TIE In the strongest position with regard to any mediation/negotiated settlement. It was unclear to what extent there had
been a rigorous approach by TIE to enforcement of the contract pending the Carlisle negotiations and the focus on the
termination option.
a) What was your view on these matters?
I cannot fully recall but the note of the presentation by Alastair Maclean and myself sets out the position.
b) Were elected members advised of the matters noted above?
I am unable to confinn whether or not some or all of the elected members were briefed as I would have been unlikely to be
involved In any such briefings.
c) Who decided that TIE/CEC should nonetheless proceed to medlat!on at that time and why?
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I am unable to confirm.
126 Mediation talks were arranged for March 2011. In the run up to mediation:
a) What preparations for the mediation were undertaken by CEC? (see e.g. the report to the IPG on 21 January 2011
[CEC01715625] and the Action Note of that meeting [CEC01715621])?
I am unable to confirm as I do not recall being Involved with these preparations.

b) What part, ff any, did you play fn these preparations?
I recall having very little lnpu1 rnto preparations for mediation.
c) What were the main objectives of the Council going Into the mediation? (see e.g. the Project Phoenix Statement dated 24
February 2011 (BFB00053293])
I was not Involved in the mediat'lon or setting Its objectives.
127 Mediation talks took plaC9"at Mar Hall between 8 and 12 March 2011. TIE prePared a mediation Statement [BFB00053300] as
did BBS [CEC01927734).
We understand that a statement "ETN Mediation -Without Prejudice- Mar Hall Agreed Key Points of PrincJple" was signed
by the parties on 1O March 2011 (the principles of which were then incorporated Into a Heads of Terms document
IBFB000532621).
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a) Which organisations and individuals were present at the mediation?
I am unable to confirm as I was not present at the mediation.
b) Were you present at the mediation? If so, what role did you play in the mediation and what advice, If any, did you provide?
I was not oresent at the mediation .
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c) What discussion, and negotiation, took place between the parties during the mediation? Was there, for example, a series of
offers and counter-offers?
I was not at the mediation so am unable to confirm.
d) To what extent, if at all, did CEC's position change over the course of the mediation?

I was not at the mediation so am unable to confirm.
e) To what extent, if at all, did BBS's position change over the course of the mediation?
I was not at the mediation so am unable to confirm.

f) What was the outcome of the medlation? Were the Heads of Terms noted above agreed at the mediation or In the following
weeks or months?

I was not involved and cannot therefore confirm but the document appears to be date stamped 12 March 2011.
g) What were the views of yourself and other CEC officers on the outcome of the mediation?
I did not have a view other than that It would hopefully get the project back on track.
h) What did parties envisage would happen after the mediation to give effect to what had been agreed, and within what
timescale?

I cannot recall.
128 In an e-mail dated 12 Aprll 2011 [TIE00686636] Steven Bell noted, in respect of legal advice in relation to the draft Minute of
Variation of the lnfraco contract arising from Mar Hall, that McGrigors should consider writing an advice note to CEC
highlighting the significant amendments to the lnfraco contract and to Tl E's rights and remedies to ensure that that was clearly
recorded In writing.
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He noted, "We would not want to repeat the type of issues raised/concerns expressed which have been raised with DLA and
visibility of the original advice over the lnfraco Confracr.
a) What were your views on Mr Bell's comments noted above?
I do not recall whether I had any views at the time but Alastair Maclean responded In relation to these [see [TIE00687677]].

129 On 16 May 2011 the Council were given an update by the Director of City Development [CEC01914650].
a) Are you aware whether the figures In the Heads of Terms noted above (I.e. a price of £362.5m for the off-street works and
a target price of £39m for the on-street works} were available at the time of the Council meeting on 16 May 2011?
I am unable to confirm.
b) If so, are you aware whether these figures were provided to members at that time and, If not, when and how were these
figures first provided to members?
I am unable to confirm.

130 Parties entered into a Minute of Variation dated 20 May and 1o June 2011 IBFB00096810] {Minute of Variation 4), which
varied the lnfraco contract to allow certain priority works to take place.
a} What was the purpose of that agreement?
I cannot recall but from the report of 16 May 2011 it appears to relate to enabllng priority works to be carried out as these
were considered to be of strategic importance to the City.
b) Why was it entered Into In advance of the main settlement agreement noted below?
I am unable to confirm but from the report of 16 May 2011 It appears to relate to enabling priority works to be carried out as
these were considered to be of strateoic lmnortance to the CJtv~
100

131 In June 2011 McGrigors produced a draft report, ~Report on Certain Issues Concerning Edinburgh Tram Project- Options to
York Place" [USB00000384].
a) What was the purpose of that report?

I cannot recall.
b) Was the report ever finalised?

I cannot confilTTl.
c) What was your understanding of the advice in the report as lo the best option for CEC?
I do not recall being Involved in this aspect so am unable to confinn.
d) To what extent, lf at all, did the report lnfonn CEC's decision making as to which option to follow?

I do not recall being involved In this aspect so am unable to confirm.

132 An e~mall dated 29 June 2011 [BFB00094944] by Marc Hanson, Ashurst, noted that CEC did not understand how the Target
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On Street Works Price had increased from £39m to £52m (and noted that the Off Street Works Contract Price had also
increased).
a)

What was your understanding of these matters?

r do not recall being involved In this aspect so am unable to confirm.

b)

How were these Issues resolved?
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I do not recall being involved In this aspect so am unable to confirm .

133 On 30 June 2011 th~ Council were advised of the options for the tram project In a report by the Director of City Development
[CEC02044271].
It was recommended that the Council complete the line from the Airport to St Andrew Square/York Place, at an estimated cost
of bef:v.leen £726m and £773m, depending on the risk allowance.
a) Did you have any views at that stage about the significantly increased cost of the tram project (for a shorter line)?
Only that the Council ending up In this positron was a matter of significant concern and regret.
b) How was that received by members?
The Inquiry would have to ask the elected members.
c) What are your views on the matters in the infonnal note [TIE00688605] produced of the mee1ing of the Council? (the author
of the note is unclear but It was sent by e-mail dated 1 July 2011 [TIE00688604) by Mandy Haebum-Little to Susan Clark
and Steven Bell)?
I have no comment.

134 An e-mail dated 7 July 2011 fTIE00658366] from Terence van Poortvllef, Ashurst, noted certain Issues in refatron to proposed
changes In the Employer's Requirements.
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An e-mail dated 15 July 2011 [BFB00097296] by Allstalr Maclean to Alfred Brandenburger expressed certain frustrations
about a lack of momentum In negotiations (against the background, as we understand it, that at Mar Hall it had been
envisaged that the fom,al settlement agreement would be entered Into on or before 30 June 2011 ).
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An e--mall dated 27 July 2011 [BFB00094966] by Mr van Poortvllet attached a "key issues" list of the major outstanding ltems.
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a) What were the main lssues, or dlfferences, that-arose during the discussions to give effect to the Mar Hall agreement and
how were these issues resolved?

I

I cannot comment as I do not recall being involve_d in these matters in any detal[. The Councill had appointed expert legal

advisers In Ashurst to ensure that the· agreed terms were appropriately Implemented.
b) ·what was the cause or causes of any delay in entering the settlement agreement?
I am unable to confirm.

135 We understand that at Mar Hall parties had envisaged that a full settlement agreement wOuld be entered lnto by 30 June
2011. We further 1,.1_nderstand that.a Memorandum of Understanding w,as entered Into on 24 August 2011 to extend the
timescale for th~ conclµsfon of these negotiations untfI 31 August 2011.
a) Why was the timesca_le for the conclusfon of negotiations extended until 31 August 2011?
I am unabfe to recall.
22August

136 On 22 August 2011[CEC01733343J, you were copied In on an email from [should read"to'1 Co_lin Smith which rioted that
"Historically the delay to design was nof solely lnfraoo's but a symptom of tie's role In the design approval process (where they
had no locus) and frankly CEC fa,ilqre to del/vere;d, a Joined up approvals process."

a) Wh&t are your views on these.matters?
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I do not understand the comment tnade.

137 On 25-Ai..lgtJst 2011 the Council were given a further update by way of a report by the Director of City Development
[TRS00011725].
The report noted that Faithful and Goold had worked with Council officers in val!datlng the base budget for the proposed
works.
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There was a requirement for funding of up to £776m for a line from St Andrew Square/York Place (comprising a base budget
allowance of £742m plus a provision for risk and contingency of£34m).
Addltlonal funding of £231 was required, which would require to be met from Prudential borrowing, at an estlmated annual
revenue charge of £15.3m over 30 years (which, applying a discount rate, resulted In a present day value of the additional

borrowing of £291m).

At the Council meeting, members voted in favour or an amendment that a llne should be built from the Airport to Haymarket.
a) Did you see any of these reports and, if so, what were your views?
Yes, I would have seen the Councll report. I cannot recall having a view.
b) We understand that the report to Council In August Included a confidential summary of a report dated 19 August 2011 by
Faithful and Gould [CEC01727000]. Were members provided with the report or only a summary of the report? The full report
by Faithful and Gould noted, in the Executive Summary, that the current costs for the on-street works for Siemens were
"extremely high and not value tor money'' and that the cost of the other on-street works was "grossly Inflated"? Were you
aware of these concluslons? Why did the Council nonetheless agree to Instil.let these works?
I was not involved fn this aspect and am therefore unable to confirm. I do not recall being aware of these conclusions or seeing
the Faithful and Gould report.
138 On 15 September 2011 a full and final Settlement Agreement [BFB00005464] was entered Into between TIE, CEC and the
consortium.
a) What did you understand to be the main changes made to the lnfraco contract to the Settlement Agreement?
I am unable to comment on this as I was not involved in the detail of the changes made.
b) What were your views on the Agreement?
l had no views other than that it was hoped that It would lead to the delivery the remainder of the project.
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139 Followtng the Mar Hall mediation and the Settlement Agreement, works progressed to complete a tram line from the Airport to
York Place, which opened for revenue seivice on 31 May 2014.
By way of oveiv!ew:~

a) What were the main changes Introduced as a result of the Mar Hall mediation and the Settlement Agreement?
I am unable to comment as I am unaware of the full detall of the changes.
b) Do you agree that the project appeared to run reasonably smoothly after the agreement and in line with the revised
estimate and programme (c.f. events previously)? If so, why do you consider that was?
Although J was no longer really Involved in the project by this stage, post-settlement the project did appear to me to run more
smoothly.

PROJECT MANAGEMENT. GOVERNANCE AND CONTRACTORS
General
In general:
140

a) What were your views on the governance arrangements for the tram project? Do you consider the governance
arrangements were effective (and, lf not, why?)
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Fundamentally there i$ no reason why In theory the governance structures In place should not have been capable of
successfully delivering a tram system If properly executed. There were a number of governance matters which were In my
view lass satisfactory, including the lack of independent legal review and lack of recourse/accountability with regard to tie.
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b) Do you consider that the roles and responsibilities of each of the bodies Involved In the delivery and governance of the

project was sufficiently clear? Do you have any views on the suggestion that there were too many bodies and
organisations involved in the governance of the project? Did this weaken accountability [CEC01562023]?

There were certainly a large number of bodiesJcommlttees Involved and this may have weakened accountability. For example
see the second last bullet of my email to Alan Squair dated 11 October 2007 [CEC01564889].
c) Which body or organisation do you consider was LJltfmately responsible for managing the maln contracts in the tram project
(e.g. Design, MUOFA and lnfraco) including the interaction between these contracts?
Tie.
d) Did you have any concerns at any time In relation to the performance of any of the bodies, or the senior personnel of any
of the bodies Involved In the tram project? If so, what were your concerns? Did you feel the personnel of these bodies to
be suitably qualified?
As set out elsewhere, I had concerns that tie wished to be left to get on the with the project and did not welcome what they
appeared to perceive to be interference from more junior Council officers. See, for example, my concerns In [CEC00013550]
and [CEC00482550J and those raised by Colln Mackenzie in an email dated 19 February 2008 [CEC01400919J.
e) Were more effective governance arrangements introduced following Jim Inch's Briefing Paper on Govei'nance dated 20
July 2007 lCEC01566497] which had noted that It was "vital that more rigorous financial and governance controls are put
In place by the Council"? Do you consider that they ought to have been?
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I am unable to comment. New operating agreements for Tie and TEL were put In place but these were not as strong as they
should in my view have been follow1ng tie seeking to reduce the impact and praciicar effectiveness of many of the originally
proposed controls.

t) Which Council officer was ullimately responsible for ensuring that effective governance arrangements were In place in
relation to TIE and In relation to the tram project?
The Chief Executive, advised bv the relevant CouncU Directors .
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g) Which body or organisation do you consider was ultimately responsible for ensuring that the tram project was delivered on
time and within budget?
Ultimately it was the Councll, but tie had primary responsibility for delivering this.
h) Why in your view was their ambiguity surrounding what really happened/was said around time of contract signature

[CEC00013165J?
I cannot provide any clarlflcat!on on this Issue as r am not aware of why there should have been any ambiguity at the time and
I was also not aware of these concerns at the time.
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However, the issues identified in Alastair Maclean's note to the Monitoring Officer are of significant concern and these issues
appear to have been raised very shortly after this email was sent.
I) To what extent did concerns over commercial ccnfldentiality affect the information provided to and from Council members?
What steps were taken to address any such concerns? Do you consider that concerns in relation to commercial
confidentiality adversely affected Councillor's understanding of the project (including the problems that arose) and their
ability to take Informed decisions?
I was not responsible for briefing elected members so cannot comment. There were certainly concerns re matters being
taken into the public domain, but in my view there sho1.dd have been no reason why elected members could not have been
confidentially and appropriately briefed on all relevant matters relating to the project (whether in writing, verbally or in a data
room).
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It Is, however, fair to say that concerns were raised during the project about the tension between the need to keep members
and the public informed wh11st at the same time protecting the Council and tie's legal position. For example see the email
from Andrew Fitchie [CEC00690702]. I also highlighted the Issue to Alastalr Maclean on 3 December 2009 [CEC00478589].
See also the third last bullet my email to Dave Anderson, Donald McGougan and Marshall Poulton on 1 June 2010
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the Council and tie re reporting to elected membel'S.
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[CEC00257973] and my email trail to Richard Jeffrey on 14 June 2010 [CEC00336540] which highlight the tensions between
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a) How would you describe the interaction between TIE and the Council legal team'? Did TlE welcome input from the councfl?
[CEC01241862]
Jn my experience, although the relationships were generally professional and cordlal, tie did not always welcome CEC Legal's
input as we were often asking difficult questions which tie staff did not wish to have to answer (see for example the Issues
which I raised In [CEC00013550J and [CEC00482550] and those raised by Colin Mackenzie In an ema!I dated 19 February
2008 [CEC01400919]). Tie were very clear that this was their project (see eg [CEC00242631]) and In my view would only
Involve CEC Legal where necessary or where it may have suJted them to do so.

b) By what means did CEC exercise oversight and control over TIE?
This was through the Operating Agreement and the Tram Monitoring Officer.

c) By what means did the Council's senior officers and members receive Information and updates from TIE?
I am unable to confinn as r was not involved In this.
d) Why dfd the council not want TIE to have formal status as agent of the council [TIE00151085]?
J cannot fully recall but I believe there was a tension between the Council al!owlng tie to take direct decisions on the Council's
behalf as formal agent and concerns around VAT and other tax related issues with regard to TEL. The issue was also not clear
at the time as I recall that tie Indicated that It wished agency powers from the Council but was Itself acting as principal In the
tram contracts. UlUmately the Council would not have wished to grant tie wide ranging agency powers but rather only grant
them within set parameters as set out in the Operating Agreements. This matter ls briefly discussed In my email to Andrew
Fltch!e dated 13 December 2007 [CEC01394926]. It Is also discussed re TEL In emails between PWC and DLA on 21
September 2009 [CEC00690001].

e) Did you have any concerns at any stage ln relation to Tl E's project management of the tram project or the performance of
any ofTIE's senior personnel or Board members?rcEC00482827l rCEC00031292]
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Yes, I was concerned that we may not always be getting the full picture from tie and that any Information provided may have
been presented In the best light for tie as opposed to clearly setting out all relevant facts. I also had concerns when tie appeared
unable to explain aspects relating to delivery of the Princes Street Side Agreement (see for example [CEC00472657]) and when
It became clear that they had been serving formal contractual notices without first establishing the factual matrix to back up the
notices (see also for example comments in my emails to Dave Anderson and Richard Jeffrey respectively on 22 December

2010 [WED00000168]).

This gave an Impression of poor practical risk management.

Other issues were highlighted In my

email on 30 November 2010 [CEC00013550] and to Andy Conway on 17 March 2010 [CEC00482550] and by Colin Mackenzie
In an email dated 19 February 2008 [CEC01400919J.

f) Did you have any concerns at any stage in relation to TIE's reporting to CEC (or others}? If so, what were these concerns
and what was done to try address them?
Yes. I and colleagues constantly asked more questions and had to chase tie for answers, which sometimes appeared vague
and/or partial.

g) Are you aware of there having been any tensions between TIE and CEC {and, If so, what do you think were the underlying
reasons for that - see, for example, e-mail exchange involving Colin Mackenzie and TIE In September 2007,
(CEC01667399])?
Yes, there were constant tensions. In my view tie begrudged being called to account in any way, especlally by CEC Legal. By
way of exan:iple, the negotiations over the Operating Agreements were an attrition al battle which saw the Councll's protections
eroded and the requests made by CEC Legal questioned at every stage.

J)

Do you think that the role of TIE was cleaMy defined? (See for example the second last bullet point In [CEC01565046l)

No. However, it did becorne more clearly defined when the new Operating Agreements were implemented.
h) Generally did you consider that TIE had sufficient experience and expertise (both individually and as an organisation) to
project manage a complex Infrastructure project like the Edinburgh tram project?[CEC01465362][CEC00784171]

r am unable to comment on this.
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i) What were your views on the TIE bonus scheme, Including whether It was appropriate that large bonuses were paid to senior
TIE employees In addition to their salaries? How did CEC exercise control over bonus payments [CEC00039997]? Which
officer in CEC was uJtfmately responsible tor that? Do you consider that CEC exercised sufficient control over TIE bonuses?

The controls which I had originally proposed in relation to the tie bonus scheme were intended to provide a good degree of
control through the Operating Agreements (see clause 2.21 In the original draft circulated on 5 November 2011 [CEC01396621
& CEC01396622]). My recommended drafting was ultimately strongly resisted by tie. The "light touch" controls which were
eventually agreed were in my view Insufficient to protect the Council's Interests. See also:

•
•

•
•

the email chain on 24 March 2009 re bonuses [CECOOB92623];
I highlighted the difficulty with tie and bonuses to Gill Lindsay by email on 10 January 2008 [CEC01394985];
Colln Mackenzie copied me into an email to Jim Inch dated 15 June2009 In which he queried whether something should
be done In relatfon to tie's bonuses [CEC00893459]; and
I emailed Dave Anderson and Donald McGougan with regard to bonuses on 30 April 2010 [CEC00257407J and Dave
Anderson responded on 4 May 2010 advising that the matter would be discussed with Tom Aitchison (CEC00245922].

j) To what extent do you think that the Council wasmlsled by TIE? Or that council officers were not being provided with all the
facts [CEC00038589]7
This is a matter I hope the Inquiry wm establlsh. As I was not in a pos!Uon to know everything that the Council was or was not
made aware of It would not be appropriate for me to comment on this.
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City of Edinburgh Council
142 In general:

a) How were important matters relating to the tram project reported by TIE to CEC (Including by Whom and to whom}?
I am unable to confirm as, whilst I was sometimes passed legal related information, I was not involved In this in detail.
b) How did CEC officers, in tum, advise members (including the Council leader, the Finance and Transport COnvenors,
Group Leaders and individual members\ of imnortant matters relatina to the tram nroject?
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Thls was a matter for the Directors and the Chief Executive of the Councll to have decided upon and implemented based on
the infonnatlon made available to them.

c) How were the views and requirements of CEC fed back to TIE?
I do not recall being aware of any set or formal route for this, although there was a Tram Monitoring Officer in place.
d) Were members always updated on significant developments relating to the tram project including, In part!cular, the
problems that arose and the estimates of the cost of completing the project?
I cannot comment as J did not brief elected members and am therefore not aware of what Information was or was not Imparted
and, If it was, when or how it was so Imparted.
e) Did you have any concerns at any stage in relatlon to the performance of senior CEC officials or members?

I never had any concerns with regard to elected members. I also generally had no concern with regard to the perfonTiance of
Councll officers, although if I had been In their positions at the time then, based on the information which I was aware of at the
time, I would have taken different dec!sfons to those taken by them at the time.
f) Which officer (or officers) In CEC do you consider was ultimately responsible for ensuring that the tram project was
delivered on time and within budget?
The Chief Executive, supported by relevant Directors.
-I
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g) To what extent did the need for confidentlality conflict with the need to keep members infonned of matters relating to the
tram project and what steps were taken to address that conflict? [CEC00855002]
The tension as I recall related to the sharing of lnfoltllation being made too widely (eg in a public Council report or briefing)
making the legal privilege protection under Freedom of Information problematic. See for example my email to Andrew Fitchle
dated 9 October 2009 In response to his email dated 8 October 2009 [CEC00690702]. This would have been considered on a
case bv case basis. This was followed uo bv Andrew Fltch!e's emall on 16 October 2009 [CEC008564241_ in relation to
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wishing to discuss protection of legal privilege in response to a recent leak. I also sent an email to Alastair Maclean on 3

December 2007 on this issue [CEC00478589].
Ultlmately there is no reason why confidentiality issues could not have been resolved to allow elected members to be as fully
briefed as possible (whether in writing, verbally or by way of data room). However, If advice was made public through formal
or Informal routes it could have significantly disadvantaged the Council.
See also my response to Q140(i) above in this regard.
h) Do you consider that members who sat on the Tram Project Board and the Boards of TIE and TEL had sufficient
experience and expertise (including of major Infrastructure projects) to Inform their decisions as members of these boards?
Was training provided? Ought it to have been? ICEC01515433]?
I cannot comment on this as I have no knowledge of these matters.

I) Do you consider that any conflict of Interest, or potential conflict of Interest, arose from councillors being members of both
the Councfl and organisations with responsibilities for delivering the project I.e. TPB, TIE and TEL?
This conflict could occur but is no different to any current Council arm's length external oiganlsation board membership. The
Councillors' Code of Conduct recognises this as a practical issue.

j) To what extent, If at all, were elected members who sat on the Tram Project Board, acting as the- "eyes and ears" of
Councillors as a whole or at least a conduit between the two bodies?
I cannot comment as I am not aware of what the remit of their board appointment was.
k) To what extent do you think that the Council was mlsled by council officers?
This will be a matter tot the Inquiry to determine.
Tram ProJect Board

1431 In aeneral:
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a) What is your understanding of the role, remit and responsibilities of the TPB?
As 1 recall, the TPB was supposed to be the main sb'ateglc decision making body in respect of the project. It was eventually
a committee of TEL. The role and remit were as set out In the TEL operating agreement.
b) What powers and duties were fom,ally delegated to the Tram Project Board? As we understand it, the Tram Project Board
had no legal status, and no powers and duties were formally delegated to it until sometime Jn 2008, when it became a subcommittee of TEL. Did the tack of legal status and formally delegated powers and duties cause you any concerns?
Yes, concerns were flagged ln 2007 and early 2008 In relation to the position of TEL and the TPB. For example, see my
emails to Alan Squair dated 11 October 2007 [CEC01564869], to Colin Mackenzie on 14 November 2007 [CEC01394838]
and both Alan Squair and Colin Mackenzie on 26 November 2007 fCEC01394851 ]. This was formally rectified through the tie
and TEL operating agreements.
c) How were important matters relating to the tram project reported by TIE to the TPB (including by whom and to whom)?

I cannot comment as I am not aware of how this took place.
d) How were the views and requirements of the TPB fed back to TIE?
I cannot comment as I am not aware of how this took place.

e) Given the delegation of powers from the TIE and TEL Boards to the TP6, what was the remaining role and responsibilitles
of the TIE and TEL Boards In relation to the tram project?
I cannot comment beyond that Jt would have been anything which fell outwlth that delegated to the TPB.

f) What powers and duties were fo1maUy delegated to the Tram Project Board?
These were as set out in the Operating Agreements.
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g} Dld you have any concerns at any stage In relation to the performance of the TPB or any members of the TPB?

No.
h} Were you ever concerned that the Tram Project Board were not accountable to the Council [CEC01561555]?
Once the new Operating Agreements were completed, both tie and TEL were accountable to the Council, subject to the
caveats noted elsewhere that the Operating Agreements were not as strong as I recommended they should be.

TEL
144 In general:

a) What was your understanding of the role, remit and responsibilities of TEL and how did these change over time
[CEC00475228J [CEC00475229]?
TEL was the parent company of tie. As I recall, It was to become the strategic transport body for bus and tram operations.
b) How were Important matters relating to the tram project reported by TIE to TEL (Including by whom and to whom)?
I cannot confirm as I do not recall being invotved with this.
c) How were the views and requirements of TEL fed back to TIE /CEC?
I cannot confirm as I do not recall being involved with this.
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d) Did you have any concerns at any stage in relation to the performance of TEL or any members of TEL?

No.
e} Why was there reluctance on the part of Kelth Rimmer, the Head of Transport for City Development for there to be an
operating agreement put In place [CEC01565047]? Did this early reluctance affect the effective governance of the project?
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I was unaware of such reluctance on the part of Keith Rimmer. TEL had an operating agreement put In place in 2008.

Transoort Scotland
145 Followlng.fhe debate and vote in the Scottish Parliament in June 2007, Transport Scotland's role in the gOvemance of the project
changed.
a) How were Important matters relating to the tram project reported by TIE to SGffS (lnduding by whom and to whom) prior to
July 2007?
I am unable to confirm as I do not recall being involved In such communications.
b) How were the views and requirements of SG/fS fed back to TIE?
I am unable to confinn as I was not involved in such communications
c) What were your views on the decision taken around July 2007 that TS should play a lesser role in the governance of the
project?
I had no comment but would have noted that this did mean the loss of expertise in relation to 1he delivery of major transport
projects.
d) What regular reporting, and by whom, to TS took place after that change?
I am unable to confirm as I was not Involved !n such reporting.
e) Did you have any concerns at any stage in relation to the performance of SGfrS or any ministers or senior officfals?
No.
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------ ··- -----·----·····-.---------------------1) Do you consider thatlS's changed rofe after July2D07 had an adverse effect on the management, oversight and/ordelivary
of the tram project (and, If so, in what way)?
I am unable to conflnn.

Contractors

146 In relation to the main contractors Involved in the tram project:
a} Dfd you have any concerns at any stage in relation to the performance of any of the main contractors, or the senior personnel
employed by these contractors?

I have no comment on this.
b) If so, what were your concerns and what was done to address them?
I have no comment on this.

CONSEQUENCES

147 By way of overview:
a) What do you consider were the main consequences and effects (on residents, traders, businesses and developers etc) of
the delays in comple1lng the tram project?
These include additional cost to the taxpayer, disruption to business and operations In the City and reputat!onal consequences
for all Involved.
b) What steos were taken bvthe Councll bvwav of mltioatlon?
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The Council sought to improve communications and put in place business assistance measures such as reduced rates for
affected businesses.
c) What do you consider to be the main continuing consequences and effects of the shortened tram line (Le. on the parts of
the city the tram line was due to, but does not, serve)?
Negative perceptions of the project and the Council.
d} What to you consider are the main continuing consequences of the cost and time overrun of the tram project?
Negative perceptions of the project and the Council and addltlonal cost to the taxpayer.

..

FINAL COMMENTS
148 By way of final thoughts:
a) Do you have any views on what were the main reasons for the failure to dellver the project in the time, within the budget
and to the extent projected?
I hope that the Inquiry will Identify these reasons. From my perspective the key Issue appears to have been that tie
recommended and entered into a contract which It later transpired had only secured a fixed price for part of the tram nne as
opposed to the whole of it. This led to contractual disputes which both delayed the delivery of the project and ended up
costing t!a and the Councll significantly more than originally planned for a curtalled line.
b) Do you have any comments, with the benefit of hindsight, on how these failures might have been avoided?
An independent legal review by expert lawyers, as recommended by myself and others In 2007 and 2008, may have Identified
any concerns with the contract and the purported risk transfer. This may have assisted In protecting the Council and the
City's Interests. In addition, stronger controls and oversight In relaUon to tie would have assisted.
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c) Are there any final comments you would like to make that fall within the Inquiry's Terms of Reference and which have not
already been covered in your answers to the above questions?
No

I confirm that the facts to which I attest in this witness statement, consisting of this and the preceding 117 pages are true to
the best of my knowledge, information and belief.

Witness signature ... .
Date of signing ..... ..... .

.... ...... _( [\.) 1

etc 5A1 t TH j

. ........... !.?..... ........ .

-t

~

0
0
0
0
0
0

.......

..Ii,

I

0

I

0
..Ii,
..Ii,

co

118

23 March 2018

Dear Mr McNicoll
I refer to your letter dated 18 March 2018 in which the Inquiry seeks my responses to a number of
further questions.
I can confirm as follows:

Q.l

At the hearings (14 September 2017, transcript pages 84-108, 137-141 and 165-167), you
were asked about the report to Council on 24 June 2010 by the Directors of City
Development and Finance (CEC02083184) including, in particular, the sentence in the
report that "The outcome of the DRPs, in terms of legal principles, remains finely balanced
and subject to debate between the parties" (paragraph 3.12 of the report). We have since
identified an email dated 11 June 2010 from you to Donald McGougan and Dave Anderson
which notes that you had given the draft report "a fresh read, agreed a few comments
from Richard and drafted some conclusions and recommendations" (CEC00246713). The
tracked changes in the draft report attached to your email suggest that you inserted the
sentence in the report, "The outcome of the DRPs, in terms of legal principles, remains
finely balanced and subject to debate between the parties" (CEC00246714, password
"edinburgh").

Doc Refs

NSl.1-NSl.9 all
Doc ID

WED00000652

(a) Did you insert the sentence in the report, ''The outcome of the DRPs, in terms of legal

principles, remains finely balanced and subject to debate between the parties"?
A.

Although I could not recall it when giving oral evidence I can confirm that I did.
Given the passage of time, I am unable to explain precisely why I chose that particular
wording. For the purposes of this response, t have assumed that the wording was initially
drafted by me without comment from anyone else. I cannot recall whether or not this
was the case. The phrase "finely balanced'' does not sound like my usual language. I note
that in an email dated 1 June 2010 recording a discussion about the project I refer to this
phrase in discussing Richard Jeffrey's preferred description about recent progress [see Doc
Ref NSl.l].
On reflection, the only explanation for that sentence which I can offer the Inquiry is that
at the time I likely intended to convey to Council that it was the consequences of the DRPs
on the wider legal principles which were still subject to significant legal debate between
the parties. With hindsight I do not believe that I intended the sentence to be a summary
statement on the outcomes of the specific adjudication decisions.
Following insertion of this wording on 11 June, the report was subject to review by a
number of individuals from tie, CEC and DLA, including members of the Tram Project
Board and the report signatories. Dave Anderson circulated a further version on 16 June
after his thorough editing [see Doc Ref NSl.3]. I now note that this draft changed my
original wording slightly, although the sense of the sentence remained fundamentally the
same. I also note that Andrew Fitchie made no comment on this wording when he
provided his views on the report [see Doc Ref NS1.2a and NS1.2b].
Despite the multiple reviews of the report between 11 June and formal signoff by the
Directors, I do not recall any discussion or challenge in relation to that wording.
(b) Did that sentence represent your views of the outcome of the DRPs at the time?
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A

A

On reflection I do not believe that it did or was intended to, although please
answer to question l(a) above.

see the

(c) Did there come a time when your views on the outcome of the DRPs changed and, if
so, when and why?
Unfortunately I cannot now clearly recall my views on the outcomes of specific
adjudications at that time. However, my views on them and their ultimate consequences
at the time were heavily influenced by the views of tie and their advisers whom I accepted
were more expert in construction matters.
I believe that my views on the consequences of tie consistently appearing to lose the
arguments they put forward did change during 2010. From memory I was querying
matters and requesting further information and analysis to help inform the Council's
understanding of the overall contractual position. For example, in my email to tie dated
27 August 2010 (see Doc Ref 1.4) I sought, amongst other matters, detail of the potential
consequences of the adjudication decisions on a wider basis in relation to the contract. I
do not recall such analysis and information being provided.
The report to Council on 14 October 2010 by the Directors of Finance and City
Development (CEC02083124) also includes the sentence, "The outcome of the DRPs in

terms of legal principles, remains finely balanced and subject to debate between the
parties" (paragraph 2.50). We have since identified the following emails: (i) an email dated
6 October 2010 from Alan Coyle to Dave Anderson and others (CEC00013930) which
attached a draft (vl.5) of the report to Council (CEC00013931, password "14.5"} which
contains a discussion of the outcome of the DRPs but does not contain that sentence, (ii)
an email dated 7 October 2010 from Alastair Maclean to yourself in which Mr Maclean
stated, "Can't open as I don't know the password but suffice to say I don't like the idea of
going into the detail of DRPs for reasons I have already made clear at the meeting earlier
today. The agreed position was that we would not extend the risk beyond that taken
inadvertently in June so I am surprised if Richard wants to do the exact opposite of that
now. Please remove any wording that goes beyond June" (CEC00012663), (iii) an email
dated 8 October 2010 from yourself to Alan Coyle (CEC00036170) in which you suggested
a new paragraph in relation to the DRPs, which paragraph included the sentence, "The

outcome of the DRPs, in terms of legal principles, remains finely balanced and subject to
debate between the parties", which paragraph then found its way into the final version of
the report (as paragraph 2.50) and (iv) an email dated 8 October 2010 from you to Mr
Maclean (and Carol Campbell), forwarding your said email to Mr Coyle, including your
proposed paragraph in relation to the outcome of the DRPs (CEC00036173).

Q.2

(a) In his email of 7 October 2010 Mr Maclean referred to not extending the risk "beyond
that taken inadvertently in June". What was that a reference to?

A

I do not know what this was a reference to.

"The outcome of the DRPs, in terms of legal
principles, remains finely balanced and subject to debate between the parties" in the

(b) You appear to have inserted the sentence

report to Council on 14 October. Is that correct?

A

That is correct.
However, J would highlight that I also added the word "overall" between "The" and
"outcome" in the October Council report and, as set out above, I believe my intention at
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the time was to reflect that the consequences of the DRPs remained in dispute between
the parties.
(c) Did that sentence represent your views of the outcome of the DRPs at that time?
A

As stated in answer to question l(b), I do not believe that it did, although please also see
the answer to question l(a) above.
(d) What did you understand Mr Maclean to mean by the request in his email of 7
October 2010 to "Please remove any wording that goes beyond June"?

A

On 6 October 2010, following views expressed by Mr Maclean on the DRP aspects of the
draft report, I circulated a further version (1.6) of the report [see Doc Ref NSl.Sa and
NSl.Sb]. As referred to in that email, a meeting of "bosses" was arranged to take place
on the morning of 7 October to discuss. During the afternoon of 7 October I sent a short
paragraph to tie in relation to the DRP decisions [see Doc Ref 1.6) which appears to be a
shortened version of para 3.5 from the June 2010 report. This wording, with updated
figures, was incorporated into the draft which was then sent by Alan Coyle to tie for final
comment [see lower part of Doc Ref NS1.7a]. The ''finely balanced" wording was not
included in this draft.
By email that evening [see Doc Ref NS1.7a and NS1.7b), tie requested that the report
should include the following further wording at the end of what later became para 2.50 -

"Suggestions in the press that BSC have 'won 13 out of 15' adjudications are without any
foundation and factually incorrect". This followed an earlier email from tie [see Doc Ref
NSl.8] which indicated that the inclusion of the DRP information in the report was
important to them.
What I believe I took from Mr Maclean's email (CEC00012663) was not to accept the
additional sentence proposed by tie, but rather to effectively mirror what had been stated
in June. Whilst I cannot now clearly recall, I suspect that I imported the final sentence
from para 3.12 in the June report in an effort to find a middle ground between what tie
had requested and what the Council could accept. A more comprehensive report was
proposed to be brought back in December 2010 and the Council had instructed
independent legal advice from Shepherd & Wedderburn that week in this regard [see Doc
Ref NSl.9].
The wording was then sent to Mr Coyle, Mr Maclean and Ms Campbell (CEC00036173).
The report would then have been sent to the Directors for their final sfgn off prior to being
put into the public domain for a week before the Council meeting.
(e) Did you have any concerns that if the wording in the report to Council on 14 October
2010 was not to go beyond that in the report to Council on 24 June 2010, the report
to Council in October 2010 would not fully take into account the further adjudication
decisions between June and October 2010 and may, therefore, be misleading or
potentially misleading?
A

I do not recall having any concerns in this regard but, as set out above, I believe that I was
referring to the wider legal position rather than to the specific DRP outcomes.

(f) Did you have any concerns at the time that the sentence "The outcome of the DRPs, in
terms of legal principles, remains finely balanced and subject to debate between the
parties" in the report to Council on 14 October was misleading or potentially misleading?
If so, did you bring that to Mr Maclean's attention?

TRI00000280 _ C_ 0003

A

No I did not. I would never have knowingly drafted or proposed wording for a report
which I considered would mislead or potentially mislead the Council. I do not believe that
my colleagues in the Council would have knowingly done so either.
Whilst I can now see that the wording could have perhaps been clearer, its inclusion was
not questioned at the time.
(g) Did you have any discussions with Mr Maclean in relation to your proposed paragraph
in the report in relation to the outcome of the DRPs after your email to Mr Maclean of
8 October 2010?

A

Given the passage of time I cannot recall.

As with my previous submission, I have tried comment to the best of my recollection and belief.
Inevitably, given the volume of data and passage of time, there is a possibility that my recollection is
incorrect or based on wrong assumptions or Information.
I hope this is of assistance to the Inquiry.
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