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MEMORANDUM OF UNDERSTANDING 

among 

(1) tie LIMITED (company number SC230949), whose registered office is at City Chambers, 
High Street, Edinburgh, Midlothian, EHl 1 YJ ("tie") which expression shall include its 
personal representatives, successors, permitted assignees and transferees; 

(2) THE CITY OF EDINBURGH COUNCIL the local authority for the City of Edinburgh 
constituted in terms of the Local Government etc (Scotland) Act 1994 and having its 
principal offices at City Chambers, High Street, Edinburgh EHl lYJ ("CEC"); 

(3) BILFINGER BERGER CIVIL UK LIMITED, a company incorporated in England and 
Wales under numbEr 02418086 and having its registered office at 3"1 Floor Braywick Gate, 
Braywick Road, Maidenhead, Berkshire SL6 lDA ("BBUK") which expression shall include 
its personal representatives, successors, permitted assignees and transferees; 

(4) SIEMENS PLC, a company incorporated in England and Wales under number 00727817 
and having its registered office at Faraday House, Sir William Siemens Square, Frimley, 
Camberley, Surrey, GU16 8QD ("Siemens") which expression shall include its personal 
representatives, successors, permitted assignees and transferees; and 

(5) CONSTRUCCIONES Y AUXILIAR DE FERROCARRILES S.A., a company registered in 
Spain and having its registered office at J. M. Iturrioz 26, 20200 Beasain, Spain ("CAF") 
which expression shall include its personal representatives, successors, permitted 
assignees and transferees, 

(3), (4) and (5) together the "Infraco". 

BACKGROUND 

A tie and Infraco (at that time comprising BBUK and Siemens) entered into a contract on 
14 May 2008 under which Infraco was appointed to carry out and/or manage the design, 
construction, installation, commissioning, tram procurement, system integration, 
infrastructure maintenance, tram maintenance and supply of related equipment and 
materials, trams and related infrastructure in respect of the Edinburgl1 Tram Network 
(such contract, amended as deta!led below, is herein after referred to as the "Infraco 
Contract"); 

B By an agreement in writing dated 13 May 2008 ("Tram Supply Agreement") tie 
appointed CAF to design, manufacture and supply 27 Trams and to supply documentation 
and associated equipment in connection with the Edinburgh Tram Network; 

C By an agreement in writing dated 13 May 2008 ("Tram Maintenance Agreement") tie 
appointed CAF to provide services for the ongoing maintenance of the Trams and for the 
supply of consumables and spares for the Trams in connection with the Edinburgh Tram 
Network; 

D By a Minute of Variation in writing dated 14 May 2008 ("MoVl"), tie, BBUK, Siemens and 
CAF agreed that CAF would become a party to the Infraco Contract; 

E By agreements in writing dated 14 May 2008 ("Novation of Tram Supply and Tram 
Maintenance Agreements") tie and Infraco agreed, with the consent of CAF as the 
Tram Supplier and Tram Maintainer, that Infraco would take over the rights and liabilities 
of tie as the "Client" (as defined in the Tram Supply Agreement and Tram Maintenance 
Agreement) under the Tram Supply and the Tram Maintenance Agreements; 

F The Infraco Contract was amended by the Princes Street Supplemental Agreement 1 -;--q 

entered into between the Parties in March 2009 and re-executed on 29 May 2009, a IJ / , .. J.;-· 
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Minute of Variation between the Pa tties dated 3 June 2009 ( "MoV2")  a nd a M inute of 
Variation between  the Parties dated 23 April 2010 ( "MoV3") ; 

G Following a mediation between the Parties and CEC which too k place at Mar  Hall between 
8 and 12 March 2011 ( "Mediation") ,  tie and Infraco entered into a M inute of Variation 
dated 20 M ay and 10 J une 201 1  ( "MoV4") in o rder to vary the Infraco Contract to give 
effect t o  the Prioritised Wo rks (as therein def ined ) ;  

H The Parties and CEC had also proposed to enter into a settlement agreement o n  or before 
30 June 20 1 1  to give effect to the negotiatio ns resulting from Mediation but they h ave 
been una ble to conclude those negotiations i n  the time  available and the Parties and CEC 
entered into a M emorandum of  Understandin g  ("First MoU") dated 24 August 201 1  to 
extend the t imescale for the conclusion of these negotiations until 31 August 20 1 1; 

Following the decision of CEC's Ful l Counci l  Meeting o n  2 5  August 20 1 1  ( "Full Council  
Meeting decision") and the rejectio n of the St.  Andrew Square/York Place option 
proposed by CEC, the Parties and  C EC w ish t o  continue its negotiations and to afford CEC 
the opportunity to secure and confirm funding ; and 

J The Parties and CEC now wis!1 to enter into this Second Memorandum of Understanding i n  
order to : record t hat  Infraco has an  entit lement t o  additional costs a n d  time as a result of 
the Full Council Meeting decision ; extend the f unding satisfaction date to 2 September 
201 1 ;  and extend the timescale for the c onc lusion of negotiations until 14 September 
20 1 1 .  

1. DEFINITIONS AND INTERPRETATION 

1 . 1  The definitions given i n  the recitals to this Second Memorandu m  of Understanding and 
those set out belo w apply to this Second Memorandum of U nderstandi ng : 

1 . 1 . 1  "Effective Date" m eans 30 June 20 1 1 ; and 

1 . 1 . 2  "Outstanding Matters" means those m atters to be agreed between the Parties a nd CEC 
including those set out in Part 2 of the Schedule to the First Mou to MoV4 to the extent 
that the same remain to be agreed between the Parties a nd CEC .  

1 . 1 .3 "Agreed Commercial Matters" means those matters set out in Part 4 of the Schedul e  of 
the First MoU to MOV4. 

1 . 2  U nless the context ott1erwise require s, whe re the Infraco Contract has def ined a meaning 
to any capita l ised wo rd or expression used in this Second Memorandum of Understanding, 
the sarne m eaning shall be given to it in this Second Memorandum of Understanding .  

1 .3 Clause headings in this Second M emo randum of Understanding are for the convenience of 
the parties to  this  Second Memorandum of Understandi ng only and do not affect its 
interpretation .  

1 A Unless the context otherwise requires : 

1 .4 . 1  words i mpo rting gender include masculine, feminine a n d  neuter;  

1 .4 .2 the singular includes the plural, and v ice versa;  and 

1 .4 .3  a referenc e  to any Clause, Sub-Clause or  S chedule is, except where i t  is  expressly stated 
to the contrary, a reference to such cla use, sub-clause or schedule to this Second 
Memorandum of Understanding and reference in any Schedule to any Part, Paragraph or 
Sub-Pa ragraph is, except where it Is expressly stated to the contrary, a reference to such .:) ·-..:-g__�: 
part, paragraph or sub-paragraph of that Schedule (as the case may be) : . l){ � 
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2.  SETTLEM ENT AGREE M E NT 

2 . 1  The Parties and CEC acknowledge and agree that: 

2.1 . 1  Subject to Outstanding Matters (which remain to b e  agreed) the current dra� settlement 
agreement is annexed as Pa rt 1 of the Schedule ; and 

2 . 1 . 2  The Agreed Commercial Matters have now been agreed and are reflected in the settlement 
agreement. 

2 . 2  The Parties shal l use reasonable endeavours to agree t h e  Outstanding Matters by 
14 September 2011. 

3 .  PROGRAM ME AND COST E NTITLEMENT FOLLOWING FULL COUNCIL M E ETING ON 
25 AUGUST 20 1 1  

3 . 1  The Parties a n d  C E C  agree that that Infraco has an entitlement to additional costs and 
time as a result of the Full Counci l  Meeting decision and such entitlement shal l be agreed 
by the Pa rties and CEC acting reasonably and shal l  be recorded in the settlement 
agreement . 

3 . 2  The "Fixed Sum Prioritised Works Milestone" schedule at Schedule Part 2 (Scope and 
Pricing of Prioritised Works) of MOV 4 shall be replaced by the updated milestones fo r 
payment for the Fixed Sum Prioritised Works as annexed at  Part 3 of the Schedule to this 
Second Memorandum of Understanding. 

3 .3  The "Fixed Sum Prioritised Works Price" schedule at  Schedule Part 2 (Scope a nd Pricing of 
Prior itised Works) of MOV 4 shall be replaced by the updated price for the Fixed Sum 
Prioritised Works as annexed at Part 3 of the Schedule to th is Second Memorandum of 
Understanding. 

4.  FURTHER VARIATION O F  M OV4 

4. 1 The Parties and CEC agree that MOV4 (as amended by the First MoU) shal l  with effect 
from the Effective Date be further varied in terms of Part 2 of the Schedule to this Second 
Memorandum of Understa ndin g .  

4 . 2  

4 . 3  

5 .  

5 . 1 

Save insofar as varied hereby, MOV4 shal l remain i n  ful l  force and effect . 

For the avo idance of doubt,  save insofar as varied or superseded hereby, the First MoU 
to MoV4 shall remain in  full force and effect. 

N ON BI N DING EFFECT CUUV/£ '2. .  l tJJJ pa,,;13 I <VUI � 

With the exception of �art ,Jr the Schedule to this Second Memorandum of 
Understanding, this Second M emorandu m of Understandin shall be legal ly b ind ing on the 
Parties a nd CEC. 
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6.  LAW AND JURISDICTION 

6. 1 This Second Memorandum of Understanding and any matters arising from this Second 
Memorandum of Understand ing shall be governed by and construed in accordance with 
Scots law. 

The Parties and CEC hereby irrevocably submit to the exclus ive jurisdiction of the Court

�

of 
� Sess ions in relat ion to this Second Memorandum of Understandin

\
arrt ';f��h

�
er. 

, 
r 

IN WITN ESS WHEREO F  these presents on this and the preceding �pa�bJ�er, with e 
Schedules which are annexed and subscribed as relative hereto are executed as fol lowsi 

6.2  

EXECUTED for and on behalf of t ie LIMITED 

20 1 1  by : 

Authorised Signatory 

Ful l  Name 

Witness Signature 

Ful l  Name 

Address 

EXECUTED for and on behalf of THE CITY OF E DINBURGH COUNCIL 

at � 

on 2-� 20 1 1  by : 

Authorised Signatory 

Full Name 

Witness Signature 

Full Name 

Address 
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EXECUTED for and on behalf of BILFINGER 

BERGER CIVIL UI( LIMITED 

at B- C I �v <'.s (.,(, n C /-I 

on 02 / 09: (' 201 1 by : 

Authorised S ignatory 

Fu l l  Nam e  

Witness S i gnature 

Fu l l  Name . . . . . . . . . . . . .111.mr.� .. /i:.�� ... . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Address 

EXECUTED for and on beha l f  of SIEMENS PLC 

at [a,� ; , L LA v J � 
on (!) 2- ( () l 20 1 1  by : 

Autt1orised Signatory 

Fu l l  Name 

Witness Signature 

Full Name . . . . . . . . . . . . . . . . . . . M1!!.T!..o/... .. f�lf..� .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Address 

EXECUTED for and on behalf  of CONSTRUCCIONES 

Y AUXILIAR D E  FERROCARRILES S .A. 

at 

on 1 \', (' I :  I � 20 1 1  by: 

Authorised Signatory 

Fu l l  Name 

Witness S ignature 

Ful l  Name 

Address 
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SCHEDULE 

Part 1 

Draft Settlement Agreement 
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Clause 1 .2 

Clause 3 .3 :  

Clause 3 .3 .1 :  

Clause 3 .3 .3 :  

Clause 3.4: 

Clause 3.4. 1 :  

Clause 3.4.2: 

Clause 14.3 :  

SCH EDULE 

Part 2 

MOV4 variations 

In the definition of "M inute of Variation 5" delete "31 August 2011" 
and Insert "14 September 2011" . 

In the definition of "Relevant Date" at (i) delete "1 September 
2011" a nd insert "14 September 2011" and at ( ii )  delete 111 
September 2011"  and insert "14 September 2011". 

In the definition of "Fixed Sum Prioritised Works Pr ice" delete "17 
September 2011" and insert " 15 October 2011". 

delete " 3 1  August 2011"  and insert "2  September 2011 " .  

delete "until 3 1  August 2011" and insert "until 14 September 
20 1 1" .  

delete " 1  September 2011" and insert " 2  September 2011" . 

delete "31 August 2011" and insert "14 September 2011 " .  

3 di' � 
delete "31 August 20 1 1 " and insert "14 September 20 1 1 ". 

I delete "1 September 2011" and insert :;zoctober 2011" . 'fY 
delete "2 September 20 11" and insert " 1 5  September 201 1" .  
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SCHEDULE 

Part 3 

UPDATED SCHE DULES TO MOV 4 

[Fixed Sum Prioritised Works Price]  

[Fixed Sum Prioritised Works Milestone] 
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SCHEDULE 

Part 4 

Agreed Commercial  Matters 

1. The Contract Price for t he Off Street Works is £362,500,000. 

2 .  The terminat ion  amounts payable in the event that the Funding Satisfaction Date does 
not occur on or before the Termination Date shall be BBUK £27,761, 5 17 and Siemens 
£38,488,963 .  

MO\/ 4 Further Exten�icn from MOU dated 24 August 201 1 10 
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