PRIVILEGED IN CONFIDENCE
FOI(S)A EXEMPT

among
{1) tie LIMITED
and
(2) THE CITY OF EDINBURGH COUNCIL
and
(3) BILFINGER BERGER CIVIL UK LIMITED
and
(4) SIEMENS plc
and

(5) CONSTRUCCIONES Y AUXILIAR DE FERROCARRILES S.A.
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in respect of the

EDINBURGH TRAM NETWORK
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MEMORANDUM OF UNDERSTANDING
among

(1) tie LIMITED (company number SC230949), whose registered office is at City Chambers,
High Street, Edinburgh, Midlothian, EH1 1Y) ("tie") which expression shali include its
personal representatives, successors, permitted assignees and transferees;

(2) THE CITY OF EDINBURGH COUNCIL the local authority for the City of Edinburgh
constituted in terms of the Local Government etc {Scotland) Act 1994 and having its
principal offices at City Chambers, High Street, Edinburgh EH1 1Y] (" CEC");

(3) BILFINGER BERGER CIVIL UK LIMITED, a company incorporated in Engiand and
Wales under number 02418086 and having its registered office at 3" Floor Braywick Gate,
Braywick Road, Maidenhead, Berkshire SL.6 1DA ("BBUK") which expression shail incfude
its personal representatives, successors, permitted assignees and transferees;

(4) SIEMENS PLC, a company incorporated in England and Wales under numbey 00727817
and having its registered office at Faraday House, Sir William Siemens Square, Frimley,
Camberley, Surrey, GU16 8QD ("Siemens") which expression shall include its personal
representatives, successors, permitted assignees and transferees; and

(5) CONSTRUCCIONES Y AUXILIAR DE FERROCARRILES S.A., a company registered in
Spain and having its registered office at J. M. Iturrioz 26, 20200 Beasain, Spain ("CAF")
which expression shall include its personal representatives, successors, permitted
assignees and transferees,

(3), (4) and (5) together the "Infraco".
BACKGROUND

A tie and Infraco (at that time comprising BBUK and Siemens) entered into a contract on
14 May 2008 under which Infraco was appointed to carry out and/or manage the design,
construction, installation, commissioning, tram procurement, system integration,
infrastructure maintenance, tram maintenance and supply of related eguipment and
materials, trams and related infrastructure in respect of the Edinburgh Tram Network
(such contract, amended as detailed below, is herein after referred to as the "Infraco
Contract”};

B By an agreement in writing dated 13 May 2008 ("Tram Supply Agreement") tie
appointed CAF to design, manufacture and supply 27 Trams and to supply documentation
and associated equipment in connection with the Edinburgh Tram Network;

C By an agreement in writing dated 13 May 2008 ("Tram Maintenance Agreement") tie
appointed CAF to provide services for the ongoing maintenance of the Trams and for the
supply of consumables and spares for the Trams in connection with the Edinburgh Tram
Network;

D By a Minute of Variation in writing dated 14 May 2008 ("MoV1"), tie, BBUK, Siemens and
CAF agreed that CAF would become a party to the Infraco Contract;

S By agreements in writing dated 14 May 2008 ("Novation of Tram Supply and Tram
Maintenance Agreements”) tie and Infraco agreed, with the consent of CAF as the
Tram Suppiier and Tram Maintainer, that Infraco would take over the rights and liabilities
of tie as the "Client" (as defined in the Tram Supply Agreement and Tram Maintenance
Agreement) under the Tram Supply and the Tram Maintenance Agreements;

F The Infraco Contract was amended by the Princes Street Supplemental Agreement j s
entered into between the Parties in March 2009 and re-executed on 29 May 2009, a  {// f"
1/ 7
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Minute of Variation between the Parties dated 3 June 2009 ("MoV2") and a Minute of
Variation between the Parties dated 23 April 2010 ("MoV3"),

G Foliowing a mediation between the Parties and CEC which took place at Mar Hall between
8 and 12 March 2011 ("Mediation"), tie and Infraco entered into a Minute of Variation
dated 20 May and 10 June 2011 {("MoV4") in order to vary the Infraco Contract to give
effect to the Prioritised Works (as therein defined);

H The Parties and CEC had also proposed to enter into a settlement agreement on or before
30 June 2011 to give effect to the negotiations resuiting from Mediation but they have
been unable to conciude those negotiations in the time available and the Parties and CEC
entered into @ Memorandum of Understanding (“First MoU") dated 24 August 2011 %o
extend the timescale for the conclusion of these negotiations until 31 August 2011;

1 Following the decision of CEC's Full Council Meeting on 25 August 2011 ("Fuii Council
Meeting decision”) and the rejection of the St. Andrew Square/York Place option
proposed by CEC, the Parties and CEC wish to continue its negotiations and to afford CEC
the opportunity to secure and confirm funding; and

] The Parties and CEC now wish to enter into this Second Memorandum of Understanding in
order to: record that Infraco has an entitiement to additiona! costs and time as a result of
the Full Council Meeting decision; extend the funding satisfaction date to 2 September
2011; and extend the timescale for the conclusion of negotiations untif 14 September

2011.
d, DEFINITIONS AND INTERPRETATION
1.1 The definitions given in the recitais to this Second Memorandum of Understanding and

those set out below apply to this Second Memorandum of Understanding:
1.1.1 “Effective Date” means 30 June 2011; and

1.1.2 “Outstanding Matters” means those matters to be agreed between the Parties and CEC
including those set out in Part 2 of the Schedule to the First MoU to MoV4 to the extent
that the same remain to be agreed between the Parties and CEC.

1.1.3 "Agreed Commercial Matters' means those matters set out in Part 4 of the Schedule of
the First Mod to MOV4.

1.2 Unless the context otherwise reguires, where the Infraco Contract has defined a meaning
to any capitalised word or expression used in this Second Memorandum of Understanding,
the same meaning shali be given to it in this Second Memorandum of Understanding.

1.3 Clause headings in this Second Memorandum of Understanding are for the convenience of
the parties to this Second Memorandum of Understanding only and do not affect its
interpretation.

1.4 Unless the context otherwise requires:

1.4.1 words importing gender include masculine, feminine and neuter;

1.4.2  the singular includes the plural, and vice versa; and

1.4.3 a reference to any Clause, Sub-Clause or Schedule is, except where it is expressty stated
to the contrary, a reference to such clause, sub-clause or schedule to this Second
Memorandum of Understanding and reference in any Schedule to any Part, Paragraph or

Sub-Paragraph is, except where it is expressly stated to the contrary, a reference to such ™
part, paragraph or sub-paragraph of that Schedule (as the case may be): l{"
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2 SETTLEMENT AGREEMENT
2.1 The Parties and CEC acknowledge and agree that:

2.1.1 Subject to Outstanding Matters (which remain to be agreed) the current draft settlement
agreement is annexed as Part 1 of the Schedule; and

2.1.2 The Agreed Commercial Matters have now been agreed and are reflected in the settlement
agreement.

2.2 The Parties shall use reasonable endeavours to agree the Outstanding Matters by
14 September 2011.

3. PROGRAMME AND COST ENTITLEMENT FOLLOWING FULL COUNCIL MEETING ON
25 AUGUST 2011

3% 1 The Parties and CEC agree that that Infraco has an entitlement to additional costs and
time as a result of the Full Council Meeting decision and such entitlement shall be agreed
by the Parties and CEC acting reasonably and shall be recorded in the settlement
agreement.

312 The “Fixed Sum Prioritised Works Milestone” schedule at Schedule Part 2 (Scope and
Pricing of Prioritised Works) of MOV 4 shall be replaced by the updated milestones for
payment for the Fixed Sum Prioritised Works as annexed at Part 3 of the Schedule to this
Second Memorandum of Understanding.

8.3 The “Fixed Sum Prioritised Works Price” schedule at Schedule Part 2 (Scope and Pricing of
Prioritised Works) of MOV 4 shall be replaced by the updated price for the Fixed Sum
Prioritised Works as annexed at Part 3 of the Schedule to this Second Memorandum of
Understanding.

4. FURTHER VARIATION OF MOV4

4.1 The Parties and CEC agree that MOV4 (as amended by the First MoU) shall with effect
from the Effective Date be further varied in terms of Part 2 of the Schedule to this Second
Memorandum of Understanding.

4.2 Save insofar as varied hereby, MOV4 shall remain in full force and effect.

4.3 For the avoidance of doubt, save insofar as varied or superseded hereby, the First MoU
to MoV4 shall remain in full force and effect.

B. NON BINDING EFFECT clanie 2. auc/ PMB IdM[ &

5 s With the exception of pa.seq of the Schedule to this Second Memorandum of
Understanding, this Second Memorandum of Understanding shall be legally binding on the
Parties and CEC.
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6. LAW AND JURISDICTION

651 This Second Memorandum of Understanding and any matters arising from this Second
Memorandum of Understanding shall be governed by and construed in accordance with
Scots law.

6.2 The Parties and CEC hereby irrevocably submit to the exclusive jurisdiction of the Court of
Sessions in relation to this Second Memorandum of Understandmg ang apy s%h Q//Z 3314
IN WITNESS WHEREOF these presents on this and the preceding ,a;‘pag gett'\'er with

Schedules which are annexed and subscribed as relative hereto are executed as foIIows/

EXECUTED for and on behaif of tie LIMITED
at \f)/AR\/éjL‘-LQ‘V[ C@Q(L-T ¢ C’Q'AK\)(QL“

on 2__@ 56‘(1— 2011 by:

Authorised Signatory

Fult Name
Witness Signature
Full Name

Address

EXECUTED for and on behalf of THE CITY OF EDINBURGH COUNCIL

at Eoiui&/u@\
on Z,M 2011 by:

Authorised Signatory o R .. ..................c..coectseeesinsniinees i

Full Name S s
Full Name
Address
L 2
4
~ 1
{J/
/
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EXECUTED for and on behalf of BILFINGER
BERGER CIVIL UK LIMITED

at S0 /vBUINCTH

on ©O2 /7 O ¢ 2011 by:
Authorised Signatory
Full Name
Witness Signature
Full Name

Address

EXECUTED‘for and on behalf of SIEMENS PLC
at (00' ( L,u»{’{t\
on (O L( O"'_I ' 2011 by:
Authorised Signatory
Full Name

Witness Signature
Full Name

Address

EXECUTED for and on behalf of CONSTRUCCIONES
Y AUXILIAR DE FERROCARRILES S.A.

m [/ <
on 4 2011 by:
Authorised Signatory e

Full Name L0 NS 2

Witness Signature oecisnon.

{ »
Full Name L. Pl il fokes ML 77 7o . o 2 KL

Address
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SCHEDULE

Part 1

Draft Settlement Agreement
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SCHEDULE
Part 2

MOV4 variations

Clause 1.2 In the definition of "Minute of Variation 5" delete "31 August 2011"

and insert “14 September 2011".

In the definition of "Relevant Date" at (i) delete "1 September

2011" and insert "14 September 2011" and at (ii) delete "1

September 2011” and insert 14 September 2011”.

In the definition of "Fixed Sum Prioritised Works Price" delete "17

September 2011" and insert "15 October 2011".
Clause 3.3: delete "31 August 2011" and insert "2 September 2011".
Clause 3.3.1: delete "until 31 August 2011" and insert "until 14 September

2011".
Clause 3.3.3: delete "1 September 2011" and insert "2 September 2011".
Clause 3.4: delete "31 August 2011" and insert "14 September 2011".
Clause 3.4.1: delete "31 August 2011" and insert "14 September 2011",

3 s
Clause 3.4.2: delete "1 September 2011" and insert "3}2°October 2011". L ’
Clause 14.3; delete "2 September 2011" and insert "15 September 2011".
/(.)'1/
[T
/1
L -
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SCHEDULE
Part 3

UPDATED SCHEDULES TO MOV 4

[Fixed Sum Prioritised Works Price]

[Fixed Sum Prioritised Works Milestone)
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Edinburgh Trém Network Updated:  31Augl)
Prioritised Works
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SCHEDULE

Part 4

Agreed Commercial Matters

1. The Contract Price for the Off Street Works is £362,500,000.

2. The termination amounts payable in the event that the Funding Satisfaction Date does
not occur on or before the Termination Date shall be BBUK £27,761,517 and Siemens

£38,488,963.
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